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94. b. 


Sd « over, was not 08 as to o the Remainder, it 


not being by way of Uſe? 


— 


And 1 argued, that this Dtviſe over was void; in- 


fiſting, Firſt, upon the Reaſon of the Thing: Secondly, 
upon the Authorities in Point : And Thirgly, that if 


ſuch Deviſe over was void at Law, there was no Rea- 
ſon that Equity ſhould ſupport it, or, in this Caſe, vary 
from the Law. Eren in the Caſe of a Chattel Real, 
where it has been deviſed to one for Life, the Remain- 


der over, ſuch Remainder has formerly been held void, 


as in Dyer 74, and in Child and Bayley's Caſe, Cro. Fac. 
461. where it is {aid by the Court, that if Marthew 


| Manning's Caſe () had been Res integra, the Con- 


ſtruction there made would hardly have. prevailed : 


But ſince it had been adjudged, they would not di- 
ſturb it. Now there is not near ſo much Reaſon to 
ſupport a Deviſe of a perſonal Chattel to one for 

| Lf, with Remainder over, as there is to ſupport a 


Deviſe of a Chattel Real, made in that Manner : For, 


Firſt, Perſonal Chattels are liable to be loſt, ſtolen, or 


burnt: But Lands, or other Things, of which real 
Chattels conſiſt, are not ſubject to ſuch Caſualties; 
and therefore no Reaſon that the one mne endure 
ſo large a Limitation as the other. 4, 


Secondly, Out af: 2 Chattel / 1 leſſer 3 or 1 


tereſts may be derived; as Leſſee for Years may make 
a Leaſe at Will, or an under Leaſe for Years, and 
grant the Remainder or Reverſion over; but the In- 


tereſt of a perſonal Chattel cannot be ſo divided; nei- 


cher (ſtrictiy ſpeaking) can a Man be ſaid to have an 


Eftate in a perſonal Chattel; for that Which is ee 
an Eſtate in pines and Tenements, is termed: a Pr 
(and not an Eſtate) in perſonal Chatrels ; 


conſidering the firſt as permanent, the other & han 
porary and * It is true, the Books 1 If I 
deviſe 85 


N A} 


the —— Hoy 


"De 7 erm. 1 Ba che, 698. 


eos. 


ait hi m of a l Chatte to one for; Life, 
and after to another, this Deviſe over is good: But the 


ſame Books alſo lay, that if the firſt Deviſe be of the 
Goods themſelves (as in the principal Cale) the Deviſe 


over is void; and there ſeems to be ſome Reaſon, 
from the Rules of Law, to maintain that Diverſity; 


for where 'the Goods endes are deviſed to one 
for Life, and after to another, the Deviſe over, ac- 
cording to the Rules of Law, cannot take Effect; the 


Deviſe or Grant of a 
Hour or Minute, 
lute Diſpoſition of the intire 


perſonal” Thing 


ſon. But where the Deviſe is only of the Uſe of the 
Goods to one for Life, and 4 to other; bere 


bring e ig for ever and an abſo- 


to one for an 


to the firſt Per- 


the firſt Deviſee has not the Property of the Goods, | 
but only u ſpecial intereſt in them; ; and ſtill there re. 
mains a e which ws bs: Pen over.” bt 


As for Authdtieles; 


there are as man 
Point, as in any 'Caſe in the Law. 
(abridged i in Bro. Deviſe 1 z.) the Deviſe Was, that l. 
ſhould uſe the Book nn 4 Graile for his Life, and 


n 37 


8 * 3 i 


y upon'this | 
Hen. 6. 


chat afterwards B. ſhould uſe it; and it was agreed 
that the Deviſe over ron good; the firſt Deviſe being 


of the Uſe only; but (lays the Boo 
viſe had been of the Thing 


and the Lord 
DiſtinCtion, | as in his Abrid 


gment of the Caſe to call 
it, valde bone Diverſſtie: And the ſame Caſe is cited by 


Book) if che firſt-De- 
irſelf to one (for Life, and 
after to another, then the e Deviſe over had been void; 
C. J. Brook does ſo much a 


of this 


the Lord G. J. Pham. In Plowd. 521,'522. (Wels 


verſus Eſkingron) and in 3 3 Hen. 81 (as a 


ppears in Brook's 


New Cafes, a. 334.) the ſame Difference is taxen; uud 


0 * prevailed, that the Lord Fix 


o in 2 Ed. 6. Brook's New Caſes, ſet. 388. Im Omen 3 3. 
(5 Blix.) this Diverſity is taken bet wixt tie Deviſe of 


the Uſe of the Thing,” and of the beer. . it Tel, and 


. Chief 


4 De Term Paſehe, 1695 


Chief Juſtice of Ey gland, did * his Will deviſe = | 
Uſe of his Jewels = Plate to Nicholas Fitz-Fames and 
the Heirs Male of his Body, (which might indeed be 
ſtraining it ſomewhat too far,) yet in that Caſe, the 
Lord Dyer and the Court held, chat Nicholas Fita James, 
the Deviſee, had no Property in the Jewels or Plate. 
In 1 Rolls Abr. 6 10. (5 Jac. 1.) it is agreed per 22 
that in Caſe of a Deviſe of a perſonal. Chattel to one 
for Life, the Remainder over, this Deviſe over is void. 
In Cro. Car. 346. (9 Car. 1.) Lerd Haſtings verſus, Sir 
Archibald Ra Kg ſame Diſtinction is made betwixt 
the Deviſe of the Uſe of a perſonal Chattel to one for 
Life, the Remainder over, a the Deviſe of the Thing 
itſelf. In March 106. (17 Car. 1.) there is the — 
Caſe with this in all its Circumſtances: Certain Goods 
were deviſed to 4. for Life, the Remainder over, and 
(as in the principal Caſe) the-Deviſee over brought his i 
Bill in Equity to compel the Deviſee for Life to give 
Security, that theſe Goods, upon the Death of the 
Deviſee for Life, ſhould come to the Plaintiff: And 
this Bill was brought i in the Court of Equity of the 
Marches of Wales ; but the Court of C. B. granted a 
Prohibition, reſolving the Deviſe over to be void, and 
making the ſame Diſtinction betwixt the Deviſe of 
Goods themſelves and the Uſe of the Goods; and 
_ 12 che yy was done ypon Conſideration. ; 
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e if the Low be do, chat the Deviſe per 
of the Goods, in the principal Caſe, is void (as is fully 
proved by the Judgments and Opinions of many 
Judges, in many ſucceſſive Reigns) then the ru d 
remaining Queſtion is, Whether Equity will in this 
Caſe interpoſe in Favour of the Deviſee over, and 
in Prejudice to the firſt Deviſee, fo as to take from © 
him the abſolute Property which the Law gives him: 
Now it is a ſettled Rule in Equity, that where there 
Is no cn or Creditor i in the Caſe, but. both Pars + 
| 2 ties 


5 * om the ſame was given before, and the eſtion then 


De Term. Paſha, 1695. 


ties concerned are 5 (as both the Deviſees 
are in this Caſe) Equity will not hurt, nor prevent 
either of them from enjoying that Advantage which 

he has at Law; and this is the Foundation upon 

which many ſolemn Decrtes have been made. Whereas 

ir cannot on the other Hand be pretended' to have 
been ſettled in Equity, that ſuch Deviſe over is good; 
though perhaps there may have been ſome Decrees to 

that Purpoſe which have paſſed ſub filentio:- But the 

laſt Caſe of this Nature was that. of the Ducheſs of 
Albemarle (a) upon the late Duke of Albemarles De- ( 2 Vern. 
viſe of his ae and Plate; which Point the Court 
did not reſolve but left as a Doubt. And ſo I con- - 
cluded that the Deviſe over Was void. ö | 


— 


Sir Thomas Powis ecomrd cited ſome Precddania white 
it had been determined in Favour of ſuch Deviſe 


oyer of perſonal Goods; particularly the Caſe of 
Vachel 27 Vachel 9.6 decreed 1 in this Court%; adding, (b) Caſes in 


Chan. 1 S 
293 . * 


* 
. qt 


he other Pats cited 4 by 1 Counſel for te Phintff o on | this | 
Occaficn were firſt the Caſe of Catchmay verſus Nicholls, Morgan & al, 
heard firſt at the Rolls in Fuly:26 Car. 2. and in the Offober lowing 
before the Lord Keeper Finch, where, Anne Catchmay hy her Will d 

Auguſt 1662 made. wo Siſter Catharine Catchmay Executrix, and be- 
queathed her whole Eſtate (conſiſting of . perſonal Thin , to her, for 
and during the Term of her natural Life, and after her eta br 4 
was, that (inter al) the Sum of 400 J. ſhould be given to,the Dau 
ters of Chriſtopher Catchmay,. being the Plaintiffs, — Niec 1* the Te- 
ftatrix, by equal Portipns, and if the ſaid Catharine ſhould., die before 
the Children ſhould come of Age, then the ſaid 400 J. to be paid into 

the Hands of the Defendant Morgan, whom ſhe appointed to ſee her 
Will performed; Catharine died before the children came of Age, and | 
left the Defendant Fudith, Wife of the Defendant Edward Mabel, Ex- | 
ecutrix; after which. the Children of Chritepher Catchmay coming of 7 
Age, brought their Bill for their reſpectiye Thares of the 400 = EE 


1 s Counſel inſiſted, that this was a void Deviſe to 
the Remainder of a perſonal Thing after the Death 


the Words of the Will, it was ordered that the Parties ſhould — | 
Mr. Juſtice Ellis with the ſaid Will, in order that he might peruſe the 
— and AXE oo Opin on the Point aforeſaid; who — his | 


De rm Poſche, 1695. 


OPS” 7 AS Ms 


that however it might have been Fay had 
this been the Caſe of a Grant, yet where the Thing 
paſſed by way of Deviſe or Truſt, the modern Practice 


had been to admit of a Limitation over after an Eſtate 


for Life, with Reſpect ro RU? Chattels. 


The Lord Keeper took Time to Aar 91 it yy 


| afterwards, on the Strength and Authority of the late 


Precedents, which had followed the Civil and Canon 
Laws, in conftruing the Uſe of the Thing, and not the 


Thing it ſelf to paſs, where the firft Deviſe is for a 
limited Time, in order the better to comply with the 


mig tion of the Teſtator, allowed the Perils « over to 


be goodf. 


Opinion, that the Plaintiffs ought to have Relief for the 400 J. Legacy 
given them by the ſaid Will. On the 27th of July, the Cauſe coming 
on again on the ſaid Certificate, His Honour ordered the Defendant, 
Nicholls to pay to the Plaintiffs the ſaid 400 l. with Intereſt front , 
the Time of the Bill. Afterwards the Lord Keeper, on an Ap 
though he differ'd from the Maſter of the Rolls as to the Manner of 
Relief, yet concurred with kim, that the Plaintiffs ought to be relieved 
for the ſeveral Legacies given them by the Will, Aer or which the ſaid 
Catharine was in Nature only of a Truſtee, ) to be paid after her Death. 
2dly, That of Shirley & aP verſus Ferrers & 4 heard the 28th of 
May 2 Gul. & Mar. which was thus: 
Jobn Ferrers Eſq; the Plaintiff Anne's late Grmdiatier, being ſeifed in 
Fee of the ſeveral Manors and Lands in the Bill mentioned, (inter al) 
deviſed to the Defendant the Lady Ferrers for her Life, as an Addition to 
her Jointure, the Caſtle, Manor and Honour of Tamworth, and alſo bis 
Goods and Furniture in Tamworth Caftle, and by his ſaid Will defired, 
that the Goods and Furniture might be preſerved for the Heir, ſo that 
the Children which ſhe' had by the Platntif”s LO might enjoy the 
fame, appointing the faid Lady Fm Hf ur Te n ( ap) 
was to have the Goods and Furnitare at Tamworth 2 inventoried 
and preſerved for the Plaintiff Anne; whereupon, as to the Goods and 
Furniture, it was ordered by the Lords Commiſſioners, that an Inven- 
tory thereof ſhould be ay ogy ah: the Maſter by the De- 
fendant, of which Goods, Sc. ſhe to have the Uſe during her 
Ei ch which they were to be delivered ad remain to the f 
ver and Benefit. „ 
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Brothers, appointing 17 0 Execunory, made n. 
Diſpoſition of the dur 


, the Court of e , ee R= 80 
make him aodount, althou | iets Court Tas = Tack ower. F 


Feen - 018 TO n 0. . oy 51 4 
On the Death: o the Teſtator, the; Daughter; as 
next of Kin, libelled it the Spi Court againſt te 
Executors, tO have the & ot the: pe al E : 8 Cee 
it appearing (as was ſuggeſted): 800 abe or 
cies given to the Executors, -that / 
vothſng farther; I and in the: 


ag as s 2. Truſtee 


= Eftate; Fea N 10 0 


Delegates, and now moved i in B. R. for\a) Prohibition _ Pte 
' e Nele 488 
to the late De gates. 4 


Sir Bartholomew Shower news that here being a Will, EVR 
and Executors made, rhe Spiritual Court could not ail 
pole of any Thing from the Executors; th , that even 
where the Party wel Inteſtate, the Spirit [Court 
not, before "the lit AR of 22 & 23 Car. 2. c 10. 

iſtribut ion; And if it could not take any of the 
Eſtate from the re 3 was the 
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(a) 1 Vern. was true, in Foſter and Munt's Caſe (a) i in — 


473 


it had been decreed, the Executors ſhould not have the 
Surplus; but there five Witneſſes expreſly ſwore, that 
the Teſtator had declared his Executors ſhould not - 
more than the particular Sums bequeathed to them 


Holt C. J. The Daughter, not vo 9 10 ct 
ing for this Surplus 


gatee, can have no Pretence of ſuing 
in the Spiritual Court: On the contrary, the Teſtator's 
having appointed his Brothers Executors is a Gift to 


them of the Reſidue, after Debts and Legacies paid. 


_ miniſtration to be 
78 Committees of the pe 


At Common Law, (before the Statute ordered Ad- | 
granted, the Ordinary appointed 


rſonal Eſtate, and in thoſe Times 


it was the Practice to compel ſuch Committees to di- 


tribute: But afterwards, when the Ordinary by Vir- 


oF 31 Ed. 3. 
60 I Lon. 
233. 

Cro. Car. 
62, 202, 
Hob. 83. 
in Black- 
borough ver- 
ſus Davis, 
43. but more 
particularly 
ſee the 'Caſe 
of Edwards 
verſus Free- 
man, VOL, 


II. 441. 


ly ſertled, the 


Bill, and inſiſte 


10 cutors, for that he 


tue of the Act of Parliament (Y) granted Adminiſtra 


tion, this Adminiſtrator had all the Power of an Bre- 


cutor; and being in Nature of an Executor, it was 


adjudged, that he was (c) not compellable to make Di- 
ſtribution; which being thought hard as to thoſe f 


Kin to the Inteſtate in equal Degree, the Statute 
of Diſtribution was made. So that what is ſaid in 
2 Inſt; 33, that an Executor or Adminiſtrator having 
« paid all Debts, Legacies, and Funeral Expences, is 

* compellable to divide among the next of Kin“, re, 


not to have been throughly conſidered. 


But that the Point mi ght be the more ene 
Sue were | "ordered to de- 


175 . fa # £44 V N * dclare 


* The Pag Wee ils 5 not appear, mw ak it tid been 
frequently ſaid, that this Decree was founded on he Fraud made uſe of 
by the Executors, in inſinuating themſelves into their Teſtator's Favour; 
and prevailing with him to execute his Will at a Tavern, (vide Poſt 116.0 
which indeed ap en by by the Regiſter's Book to haye been charged in the 

on by the oel for the Plaintiffs at the Bar; yet it 
ſeems as if no Fraud was proved; fince the Reaſon of the Lord Jeffres 
Decree is expreſſed. to be, Becauſe the Words of the Will amounted 


to a Declaration of Truſt, it being plain the Teſtator never xy Hg 


e the Surplus of his Eſtate (upwards of 50001.) ſhould go to his 
gave them 107: a-piece,” which- FE them 


9 farm any Property the Law might caſt _ them 


4 6 


r 4 N 


8 — 


De Term. Michaelis 1695. 
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clare upon a Prohibicion ; - and afterwards on Debate a 
Prohibition was e plan ma Abad, Ir ee 4:4] 


Upon this, the OE as next of Kin, wal s a 


W — 


Bill i in Chancery (a) againſt the Executors for an Ac- ok 20 7 — 


count of the Surplus; and though there were Proofs ©? 
that the Teſtator intended his Executors ſhould have 


the Surplus, in regard that the Daughter had incurred 


her Father's Diſpleaſure by having married againſt his 


Conſent, yet theſe being ſomewhat doubtful, it was 


decreed firſt by Sir John Trevor Maſter of the Rolls, and 


afterwards by Lord Sommers upon an Appeal, that the 
Executors ſhould be but Truſtees as to the Surplus, af- 
ter their Legacies paid; and that ſuch Surplus ſhould go 


„ CI 


according to the Statute of Diſtributions.” And it was 
ſaid by Lord Sommers, that Equity did delight in Equa- 


ey, 230 that the Diſtribution according to the Stat; 
was moſt er to gg 8 895 3 


| ABT * : 3.220% i 15 
That i it was dangerous to acht of cards roof a 


thers was a Will in Writing; however, in relation to 


Proofs and Averments 3 j ; but then ants Proofs 
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pls the e EXT Lads 2 Ge ( 97 


lort. 


| >| the. Counteſs, Exec 1 4 


place tg pe) off the 9ꝗ —. 
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Teſtator, that his, Executrix 1 Na 5 is perl 1 A 
1 erenſn We Debus, | and that th a * v 

7 0 Bont 15 1 Faß 00 Al 79 5 e 

| 3 


W in "ESR 
nnot do. See this 7 5 
= Caſe of Fartinglo ak 


San of. der 


Lord Chan 5 ng 
TOP „ 


2 * » 9 1 *% 
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: te 3 ＋ 1 
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z perſonal Eſtate (6), the Court would: allow: of F-n 


l. 4 
j 4 
* , 
wh : Ss FE 4 % 7 
Y * * 
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ff "on 
1 Vern. 9 
Fane verſus . 8 


Et p 2 


, 
Beaufort, 
114, where 
ſuch Proof 
is admitted 
to rebut an 
Equity. 


Je) 2 Vern, 


and ic being proved. to have been the Inter engion at the 255, 
I 


Duke of 

" Rutland & 

al. verſus 
Ducheſs of 

N & 


Cf 
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drew the will, having "mM inſtructed to TI in — 
Will a Bequeſt of the perſonal Eſtate to the Wife, had 
replied, there would be no Occaſion for that, the being 
(=) Poſtin to have the perſonal Eſtate (a) of Courſe as Executrix, 
denten wy. It was decreed, that the Wife ſhould retain the perſo- 
el, 298. nal Eſtate, and that the Heir ſhould not, in that Caſe, | 
have Aid thereof, towards paying off the Mortgage, 
notwithſtanding that by the Rules of the Court gd 


lame was liable to be ſo _— 1155 


4 7 
; + 3 ; F : ag; # i p 4 ; 
Ln N | 


„„ "Ya th 
ne Vacation, 1696. 1 


A. e A N N was brought been the court of Dele- 


23 no ) gates, from a Sentence given by Dr. Matlinſn, 

wa Chancellor of the Archbiſhop of York, for the Validity 
relating to and Probate of a Will of a Ga Eftate. The fingle . 
perforal . Matter in Queſtion was, that there were fa three 


| to. 


p y 
1 8 E 8 
a 1 g x 
x ; = # : 

4 


Civil her Witneſſes to the Will, and two of thoſe hap 


Abroad be CARROT io the TOE Kain 


a ſuch W ill | n B 
| ? 24.4 . rn 4 s A 4 + 5 0 
18 determinable. | , DE ; ; "F; g F | on ] : 4 | | 
2 P 4 1 4 - 
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Werle it was inſiſted! che wos t two > Childten 
were not competent Witneſſes; foraſmuch as by the 
Civil Law the Child was not allowed to be a Witneſs 
"or his Parent, and fo was the ex reſs Text thereof, 
as appears by the Digeſt Tit. de Teftibus ; and this was 
aid oo to. he any, of the Solemnities or Ceremonies of the 

ivil Law, for then it might not be binding here, no 
Fe thereof being obligatory, or neceſfary to be & 

\ ſerved among us, but whar is required by the Law of 
Nature and Nations; but the Reaſon of this Prohibi- | 
tion of Children from bearing Witneſs in Cafes where 


their Kae Ms concerned, Wd 158 the Af. 
\ fecha 


* 


e r Mi. 
—_— ths... 


n Sd n 


. chachmas ar Vac acation, 1 16 696. 


feQion and: Duty they and to abi parents, 1 "Y 
was Albericus Gentilis ; i bi! "Texts Seren e 2 2. 


1 230. | 
ai 5 | 


In Aufmce to which, . wen 3 Sas 
by the Civil Law Children were incapacitated as above; 
but then the fame was urged to be only one of the Ce- 


remonies of that Law, and fo not of Force with us A) Women 
Juſt as a () Woman was thereby prohibited to be @ permit to 
_ Witneſs, whereas our Law knew ff no ſuch Prohibi- be 9 
tion. But admitting theſe Children were Exceptions , man x of 5 
able for that Reaſon, yet here remained one Witneſs pues * 
altogether without Exception, and by the Civil Law Will were 
one good Witneſs might fupply the Deficiency of ano- mos and, 
this exceptionable Witneſs. See Farinacius de Teſtibus, be be Witneſſes 
4. 62. fo. 199. whoſe Words are, Teſtis units inbabili- x Wood Inft. 
tar * a e ene er fille * babilitaze dlrorine. 5 
Ada it being andere by the Civilians ther Preced dent 
mould be ſearched, for the Appellant, the Caſe of Mars | 
wood verſus Metcalf was produced, where; upon an — 
peal from the Court of York to the Delegates, this ve- 
ry Exception was inſiſted upon, and at length allowed. 
Alſo the Caſe of Sir Thomas Littleton, where the like Ex- 
ception prevailed; but this laſt Caſe not being before 
a Sew "0 " es, erect were no. by mon 1 
9's 1 cis + 27 The * Pe * WY EY "ti it 
* up Fa ra ſhewed the 0 —.— 
lately adjudged by a Court of Delegates, where Mr. 
Juſtice: Pawel jun was in the Commiſſion, and preſent, 
(and which at the Hearing of this principal Caſe he re- 
membered); the Point * was upon the Revocation 
of 2 Will ; and whereas by the Statute (I) of Frauds () 20 Car. 
it 15 enacted, that no Will ſhall be revoked, but where 8 
the Wiiting revoking it is ſigned in the Preſence 7 
thres . z « fell our che there . in chat Caſe ver. Bren 


344 in Oni- 
' three 


- 3 n - 
I rays wav. 2 — 8 — 
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iz Michaelmas V, acation, 1696. 


three Witneſſes, two whereof were unexcepionable, 

but the third, being the Child of the reſiduary Legatee 

was, for that Rexlor, objected to, as no Witneſs by che | 
Civil Law. E 


But it was "4067 by the 5 ü cher 
there being two good Witneſſes, which were ſufficient 
to prove the Revocation by the Civil Law, though the 
| Statute required a third Witneſs, yet that other Wit 
neſs added by the Statute, needed not to be qualified 
according to the Civil Law : From whence the Com- 
mon Lawyers inferred, that our Judges have not looked 
on themſelves as bound up by the Rules of the Civil 
Law, but at Liberty to follow their own, where the 
two Laws mama | 49071 


To. which it was + te Fir, That chiles 9 4 
Will of a perſonal Eſtate only, was proper to be de- 


(a) Pot Aus. termined — the Canon and Civil (a) Laws; and that 
benen 267, the Judges had, in all ſuch Caſes conformed thereto (b); 
og Beale, indeed, where ſome temporal Matter depends on an 
60 ik. 54e. Eccleſiaſtical Cauſe, and is neceſſary to be determined 
40. 9. With it, there, though the Eccleſiaſtical Judges may 
try ſuch temporal Matter, yet they ought to do it by 

"the Rules of the Common Law, to which it properly 
belongs; elſe the Common Law. Judges would inter- 

poſe by ſending Prohibitions; and that with this Di- 
ſtinction were all the Caſes, whos the Temporal 

Pun had differed from. the Cirilians, to be — 

1 4 1,337 | Fl 

ee T hat in he Caſe, the having of 0 One good 

Witneſs would not help the Diſability in the reſt; for 


that was to be underſtood, where the Exception went 


only to diminiſh, in part the Credit of the Witneſſes, as 
on account of F riend{hip, or even Relation in a further 
Degree, but not in Caſe of Exception to a Child, who 
* ablolucely, prohibited, to be apy Witneſs at all. 
01 1 h = 


chaclnas 2 acation, — 8 13 
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Thirdly, That the Enie to Witneſſes 3 in ho Ci- 
vil Law, and in a Cauſe triable by them, were not to 
be compared to ſuch Exceptions as might lie againſt. 
Witneſſes at Common Law, where the Trial was by 


Jury,” but rather to Exceptions to the Jury; and this. 


of Relation was a good Cauſe of Challenge to a Jury N * 
man (a), even at Common Law. „ 157. 


Laib, 0 As the Rrongeſt Argument in denn of the 
Exception) the conſtant Practice was appealed to; and 
that the Defe& could not be ſupplied by another intire 
Witneſs, was ſaid to appear from Swinburne, who gi- 
ving an Account of the Practice and Law here in that 
Particular, (lib. 4. ſect. 24.) expreſly ſays, When the 
Law reſiſts the — of Witneſſes, it ſhall not 
be ſupplied by any other, Witneſs. Whereupon the 
Common Law Judges agreed with the Civilians. chat 
theſe two Children were not to be allowed as Witneſſes; 
therefore the Will failed for Want of Proof, one Wit- 
neſs being by the Civil Law as no Witneſs, and ſo 
Adminiſtration was granted to Twaites the A ppellant. 

Powel ſen. was a little doubtful, but thinking that in 
this Caſe he was to be bound by the Civilians, he at 
length agreed, and the Sentence siven at Tork was re- 


verſed * 


1 


1 a Commiſion of Den NT ſued out 


upon this Sentence, but the parties eee and =_— = 
Executor renounced, | 


(b) Quere, If the Will in eſtion appeared. 15 he Wia nay 
i... as ſubſcribed, by a * 's,own Hand; ſince in either of 


theſe Caſes it would have 0 . without Aa Wimmeſſes at all. Yide 
Swinb. 300. | 
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Ges. * b _ Fiſher verſus Wigg. 


Salk, 397. E- . Copybolder in Fee had ae TE! 


Sons and two Dau hters, and ſurrendered his 


Surrender of 


4 ee C. her Death, to the Uſe of his three younger Sons and 


Heirs, 
qually wo be ſpective Heirs and Aſſigns for ever. 


divided be- 


twixt them and their Heirs reſpe&ively, This held by two Judges a W in 3 ä 


by reaſon of the apparent Intent of the Surrenderor, againſt the 9 of Holt 2 J. who 
_ thought it a es nn 75 | 


The Queſtion was, whether theſe Words 3 a 
Tenancy in Common; or whether the Sons and Daugh- 


ters took as Jointenants ? And the Matter having — 
argued ſolemnly at the Bar, the JO now delivered 


their Opinions ſeriatim. 


Gould J. The Sons os PER 8. as Tenants in 


Common, and not as Jointenants. 


In Conſtruction * Deeds this Rule i is to be je oor 
(via:) to make all Parts of them take Effect, according 


ra — to 


n 


x : 

* ” * 1 F þ - 

\ 5 1 * if * 4 

* 1 4 ©, 4 * ; 
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a Copy hold N ne to the Uſe of his Wife for Life, and after 


8 two Daughters equally to be divided, and ir rer 


Pn n 


De Zn 1. Hill 1760, | f 


any Rule of Law, to conſtrue this a Tenancy in Com- 
mon; the Words upon which we are to judge, being 


not Words of Limitation, or Creation ruth an e | 


but of (ISI and Cotrection. l 


There are no preciſe Words vequilite to mike a Te- 
nancy in CO. © Lit. \ſeh.-292. 1 lf. 189. a 
Cro. A 595. 


qually to be divided) go to che Quality of the Eſtate, 


and not to the Limitation of it; a Joint Eſtate in the 


Premiſſes may be altered by the Habendum. Hob. 172. 
1 Inſt. 1 90. b. Co. Car. 75. A Grant to à Man and his 


Heirs, but if he die ſans Iſſue, c. this turns the Fee 


in the Premiſſes to an Eſtate-Tail, and corrects the 
Generality of the preceding Words. 19 H. 6. 74. The 
Intention of the Surrenderor was to make Proviſion for 
his younger Children and their Heirs, which will not 
take Effect, if it be a Joint Eſtate. Surrenders of Co- 
pyhold Land to Uſes ſhall have the ſame favourable 


Conſtruction as Wills, and are not to be tied up to 


the ſtrict Rules of the Common Law, but expounded 
according to the Intention of the Party. 2 Bult. 274. 
3 Cro. 323. Poph. 125, 126. Plowd. 1 51. 1 Saund. 


151. 2 Ven. 365. And though there has been * 


running Notion paſſing obiter in ſome Books, 
there is à Diverſity betwixt Wills and . wr 


Common Law, yet that Matter has not beea ſcanned | 


or ſettled: For, as to the Intention of the Party, 


the 


Words in a Deed are capable of the ſame Conſtruction f 
as in a Will. As to 55 Caſe in 2 Roll. Ar. 90. 5. 


Furſe verſus Weeks, the Diverſity there is upon a Con- 
veyance at Common Law, but here the Caſe is 


ch 39. 'Ratcliff”s Caſe. The Words . 


— 7 ” * Og Q 
* 
21 
” * 
* [> {aſks is oe 


fo the Intent of dhe Perce, .o cs it benat-contiury/ % 
the Rules of Law and it will not be inconſiſtent with 


a Limitation of an Uſe. In the Caſe of (a) Blifſee verſus (a) lb 


Cranwell, Paſche 6 H. & M. C. B. a Deviſe was to two 2 
and their Heirs, and the longer Liver of them, equally 


16 


De Fer: $. Hill 1700. 


to 4 divided; after the Death of the Teſtator' $ N 


and reſolved, this was a' Tenancy. in Common. The 
Words equally divided, or equally to be divided, make a 
Tenancy in Common in a Wil, beyond all Diſpute, and 
we are here in the Caſe of an Vie, which a . 
like Conſtruction with a Will. ii ii % 2ad 


In 2 Roll. 4br. 6922 Diieghs — — the Wit 
was named after the Habendum in the Surrender of a 
Copyhold, and yet took an Eſtate according to the Li- 
mitation, upon that Rule of Conſtruction. Paſche 32 
Car. 2. B. R. Smith verſus Johnſon. A Feoffment Was 
made to two and their Heirs, equally to be divided, 


and there Scrogs and Dolben were of Opinion that the 


Feoffees were Tenants in Common, and not Jointe- 
nants; but Jones differed. n 03 


Turton J. was of the lang Opinion, (ux) that it was 2 
a \ Tenancy i in Common, and argued much to the ſame 


Effect, only he added, that a Precipe lies of two Acres 


in tres partes dividend, which is a Tenancy in Common. 
13 Co. 58. 21 Ed. 4. 22. That if this Limitation had 
been before the Statute of Uſes, the Chancery would 


have compelled a Conveyance to the Sons and Daugh- 


(a) 4 Co. 


ters in Common, and the Law ſhall have the ſame 
Operation ſince: That if in this Caſe, the Fath | 
ſurrendered the Land to the Uſe of his laſt Will, and 


by his Will had deviſed it in theſe Words, it muſt have 
been agreed to create an Eſtate in Common; and there 
was no reaſon Why a different Conſtruction ſhould be 
put upon theſe Works when expreſſed i in the Surrender 


itſelf. 
Holt C. J. contra : «<Grantald Lands do not differ (a) 


b. alſo 
in g verlus in Conſtruction of Law from . Freehold Lands, and 
Cook, 75. 


Surrenders of Copyholds mult be governed by the ſame 


Rules as Conveyances at Common Lav. The Opinion 
in 4 in 


5 . 126. e my V Brotlich bey — 


a Surrender is to be conſtrued us à Wil, 18 
thority; for it is dog the additional Ge 400 — 
reported by Popbam; and there is no Mention —— 
it in enn of the N 2 aſe in "oy | 43 4. 1 
ee n ee ene * 
1 a Copyholder: . e to the Lord, without 
dect an Uſe, the Copyhold extinguiſhes,' a8 on" 
Surrender by TEES for r 2 to him in nene 
4 d ene e 
The Reſolution in 2 Roll Ar. See vol r | 
Brooks, was founded upon the Cuſtom of the Manor, 


which was, that a Perſon named after the Habendum 
ſhould take the Eſtate limited to him; ſo where a Sur- 


render is to ſeveral by Cuſtom, they ſhall take in Suc- 
ceſſion as they are named: We are not upon the Con- 
ſtruction of an Uſe, for a Surrender to an Uſe is a Li- 
mitation of the Eſtate, a Declaration and Direction to 
the Lord how to grant the Lands, and the Surrender- 
or himſelf continues ſeiſed till the Admittance of the 
Surrenderee, and the Perſon to whoſe Uſe the Surren- 
der is made is not Ceſtui qus Uſe in the mean Time, 
but when mies, he is in _ Grant from the Lord. 


1 1422 ; g r - ? + «43 4 
i biin 


By this een the Sons nd Daughters are ſoins 
tenants, and not Tenants in Common: For the Vords, 
equally to be divided, ſignify no more chan the Law 
| mod have implied without them, and therefore they 
can have no Operation. 1 If. 186. a.” One Jointes 

nant can only forfeit or liſpole of his own Part; and 
if both join in a Feoffment, and one die, it 111 be 
pleaded as the Feoffment © of atk and not of the Sur- 
vivor only. i | $1 N L * . 

The true Difference between Join tenants and Tenants 
in Common is put in Lit. ſect. 292. 1- Inſt. 188. ö. 
e hold by one 2 Title, but Tenants in 


Com- 


— 9s wg ——— * * 


—_— — — —— —— — —  ___ —_—_ 


De 7 erm. . 


Common by — Titles. 7 is our i Caſe the Title is is 

. joint, and al claim under the ſame Conveyance ; the 
1 Word (equally) doth not alter the Manner of taking the 
ix Profits, there being no Difference, in that Reſpect, be- 
| tween Jointenants and Tenants in Common, in regard 
= if one Jointenant, or one Tenant in Common, take 
| the whole | Profits, his NOS has no . a- 
. gaink him, ; 


= . —— 2 — — — K — ᷑ͥͤuk—— 
a EC _ — po — — — — — - — — 
8 pe 


80 Jointenents have as ; ſeparate 10 Lateral in the 
Land as Tenants in Oommon; for Tenants in Com- 
mon were no more compellable at Common Law, to 
make Partition than Jointenants; and therefore in ſu- 
ing a Writ of Partition, the Party never ſhews whether 
he is Tenant in Common or Jointenant, but only that 
be is ſeiſed pro indiuiſo. Co. Ent. 413, 414. In like 
Manner, one Jointenaut may diſpoſe of his own Part, 
as well as a Tenant in Common, and each has an equal 
Proportion without thoſe Words, equally to be diuided; 
neither does the Word reſpectively make any Alteration 
of the Eſtate, foraſmuch as there is no Diverſity be- 
twixt a Grant to two and their Heirs, and a Grant to 
two and their reſpective Heirs, or to two and their 
Heirs reſpectively, ſince the Limitation muſt be to both 
their Heirs, or they cannot both take a Fee · ſimple, 
and if the Fee enures to both their Heirs, it muſt be 
to both their Heirs reſpectively; (which Turton and 
Gould agreed) and in Conſtruftion of Deeds, ſuperfluous 
Words are to be * as Ig no hu 0a ion. 

8 0. 1 „ 


But there has ** an Ob 1 un from Lite. 
feb 298. If Lands be given to two, Habend the one 
NMoiety i» one, Tc. they are Thmanto 1 in Common, - 


Reſp. If a Feoffment bs 3 to two, Habend one 
Moiety to one, and the other Moiety to the other, this 
: 2 — operates 


. 


- * OY TIES — 
— — — 
. ” : , 
5 « ** 
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operates as + ſeven ä and not as one, for 
there muſt be tWo Laveries, « becauſe there ure ſeveral 
Freeholds, and Livery t ſecundum; formans charte, 
would not enure to the other 3 and-char Caſe is not 
like to ours, in regard there is an actual Diviſion and 
Diſtribution of the Land; whereas the Words, equally. 
to be divided; do not a 3gn ſeveral Paths rr 9h 


Wa eolfiwetiybecinddy aheveny; Acres to 
nao ten „ and) ten wn t "the | 


twenty Acres were  expreſly — heck; (otherwiſe 
where A Manor i is gratited to two in the Premiſles, He. 
the benz theſe Words annot Te 
Common, it being the Nature * aha fate for the 
Tenants to be ſeiſed pro indiviſo, but parſuane e ris 
— muſt hold op diuiſo, vhich is Jo far 


- | ee e r hd p iu 
p But i it is s abjefted, -thix "6 1 bf. 190. bein wer þ 
tes dividend _ a TOTP in Common. 
1 tht #1. 1 
— in the Cal of 21's 4 4. 


21. 5 werber i8 Coke! "__ ae wy * _ bis. 


a ö 4 5 | þ . 9 
N * 25 * as. Tf 4 4 2 13 FS 1 „ ho TN 


obj 9 Park ban one Freehold +4 bar Te 
nants in Common have ſeveral Freeholds. fr 10 


. 4 ar 
not dwided and leren. N 2 Lan by 


7 


hs Theſe Words in = will make a « Tenancy i in 


* 


* * * 


7 — 0 


40} 90 x" 00 os e mo Yi e Are 


N \ "There 1 a Direc We Wills and Eon i 
Law); and Words in the brie thall hare | 
ey would have 


5 Center from what th 
in the other. A grant to a Man and his Aſſigus for 
ever, in a Died paſſes only an tate for Life; but 
the ſame Words in à Will give a Fee-ſumple. 2). H. 8. 
27. So an Eſtate may paſs in a Will by Implication, 
but not in 4 Deed; the Reaſon of which different 
Conſtruction is, becauſè the Law Law conſiders the Cirs 
cumſtances the Teſtator, who! is inops Concilii, and 
| þ non him ſtridtiy to Rules; and this Reaſon 
took place in the Conſtructio of Wills made by Cu- 
dom before che statute of H. 8. as in 11 H. 6. 12. 
the Caſe of a Deviſe to an Infant in Ventre ſa mere; 
which ſame Reaſon and Rule of mne ann in 
enn de fince the 8carure. | 1 eh 28 | | 
«4 But bete on Wills wall. not ee this 
Caſe; ' the'' Reaſon of every Caſe is the Strength of 
the Caſe ; ; the Reaſon of the Opinion in Ratcliff's 
Caſe, 3 Co. 39. b. is not on the Force of the Words e- 
qualy to be Pe __ from the: deen 6 K 8 


An fate! in a Will may be bidde wy * 5 
fied by the Intention of the Teſtator, without expreſs 
Words. 13 H. ). 17. Hob. 34: Cro. Fac. 367. 1 Fo. 
342. Where it is agreed, that the like Limitation, had 
it been in a Will, would have created an Eſtate- tail, 
tho it did not in a Conveyance at Common Law, ö 

or in a Surrender. on eee e e art 


2 Roll. Ar. 90. A Deviſe1 was to two equally to 
be divided, Habend to Them and the Survivor, and 
the Heirs of the Survivor; and reſolved, They were 
Jointenants and not Tenants in Common, : becauſe of 
che ſubſequent Words which were not repugnant to | 


2 the 


— 


n 
* *! b 
8 , 
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the beſt. For as Guſt Words aid not W a Te- 
nancy in Common by expreſs Limitation, but by Im- 
plication or (4) Conſtruction; which. is the true Reaſon (.) 
of the Caſe, and a full. Authority for me. If — 
mitation had been (/) expreſs, the ſubſequent Words 


would have Nr . die ieee Giles _ 
434 TH" e ve Hl "Weg 2 et ”y 11 15 37 Cs 8 hem. 


itt. 


ES 


It was aber: "as Time 8 e that cheſs 
Words obtained to make à Tenancy in Common in 
2 Will; and the Doubt proceeded from hence, (ſcik) 
becauſe they did not make an Eſtate or Tenancy in 
Common at Common Law; for if they had, there 
could then have been no Doubt upon a will It has 
been hitherto the- conſtant Opinion, both at the Bar 
and on the Bench, that theſe Words will not make a 
Tenancy in Common in a Deed. Jointenancy is fa- 
voured in Law, | becauſe, as the Law does not love 
Fractions of Eſtates, ſo neither does it incourage Di» 

viſion of RIES or gs of Servos” 


Now as long as the Jointeruncy continues, 4 

is a Joint Tenure, but when the Tenancy becomes 
in Common, then the Tenures and Services are ſe- 
veral. 6 Co. 1, 2. And by ſuch Conſtructions as my 
Brothers make in the E t Caſe, inſtead of one 
Copyhold Bflate, and one Fine and ſingle Service, 
there would be five ſeveral Copyholds and as many 
Fines and Services; and one Tenant in Common can- 
not have Contri bution for ſuch a gainſt his Compa- 
nion, as a Jointenant may. "This is the true and 
only Reaſon why joint Eſtates are favoured in Law; ; 
at leaft, I can invent no _ 


But the Caſe of Smith and vue i a 
3 


— 


— 
w 


n r * ” — 
rr — — a 


— 


* 


- - 6 F 
" PR 1 . 
—_—_—_ . * 6 2 , wal — — * N 
4 7 ws, 


x that Judgment was given, no Body was 
 fatiafed wich i it; and ards the Rule for ſudg 
ment was di ed an ulterins Concif” awarded, 
and then the Party died.; ſo no Judgment was given. 
There is no Authority in the Books: againſt my Opie 
nion; on the contrary, the concurrent Authorities of 
all Times in Weſtminſter-Hall are for me; ſo that I 


think Judgment ought. to: be given for the I y 
_ emp Brothers make the . and therefore 


Reſp. When 
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to R. was but an Bllare-radl, 155 
nd that the Word (Heirs) ſhoul 


His 8 W : for that 1 it muſt be k 
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the ſame * as . a Deviſe! is to one and his 


Heirs, and if he die without Iſſue of his Body, then 


to another, which is conſtrued to be an Eſtate- tail; 
becauſe the Teſtator appears to have. intended only 
the Heirs of the Body of the firſt Deviſee. Ceo. Fac. 


(a) Videallo 415. (a) Webb w.7 45 Herring. 1 Kol. Rep. 398, 436. 


Pork vr: Cr. Jac. 428, 448. 41 Roll. Ar. 25 3 Keb. 589. 
a Carthes "a the Defendant :nfiſted, that B. took a 


Fee · ſimple, and relied on the Caſe of Hearn verſus Al- 
len, Cro. Car. 58. That this Caſe differed from that 
of Webb verſus Herring, foraſmuch as here was an ex- 


preſs Deviſe of a Fee · ſimple, but there the Son tox | 


only by Implication ; and therefore the implied Eſtate 
was made to give Way to that which was expreſſed ; 


which Diverſity was the Foundation of that Judg- 
ment. That it muſt be agreed, if this Remainder ' 
had been limited to a Stranger, it had been void, and 
mple. 9 H. 8. 8, b. Gro: 


B. would have taken a Fee - 
Fac. 416. Nelv. 209. That this Deviſe over to the 


FTeſtator's right Heirs was intirely void; for the eldeſt | 
Son ſhould not take by Purchaſe by the Words of the 


Will, but would be in by Deſcent; for which Reaſon, 


this Clauſe being a Nullity, and paſſing no Eſtate, it 


ought not to aſſiſt the Conſtruction of the will, 


by making an Eſtate-tail by Implication ; that the 
Deviſe over being generally to his (che Teſtators) 
right Heirs, and no particular Perſon in View, and 


there being an expreſs Deviſe of a Fee- ſimi ple, and 


no expreſs Kan , B. ought to ke” 2 Fee ö 
is + . 15 l 7 


ſim le, and no e to be 


1 4 „ a ö 
4 


22 in B. And by Holt C. J. Tho the Eldeſt Son 
Il not take by this Wil, but Il be in by Deſcent, 
and ſo the Deriſe o over void in point of Limitation, 


— — — 


- 


But U FER Court ach a it to be AY an 1 0 6 
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1 yet it is 5 Auciegt to manifeſt the intent of the Te 
|  Rator, and aid the Conſtructiot of an Eſtate-tail. 
appears to have been the Teſlator's' Intent, that aw | 
Land - ſhould deſcend from himſelf, and not from 
bis Son B. that the Reverſion oc o to his own 
right Heirs; and ſince that Clauſe di covers his In- 
tent, it is not material Whether the Deviſe over " 
good or not. I agree, if the Deviſe over had been 
to a Stranger, it dad been void, and B. had "taken a 
Fee-ſimple ; but in the preſent Caſe the Word (Heirs) 
of import nothing more than Iſſue; for how could 
B. poſſibly die without Heir, living the other Brother 2 
So that che Word (Heirs): muſt be qualified ;7 as ſup- 


poſe in this Ae the Lands had bon deviſed to B. 


and his Heirs, and if B. die without Iſſule, then to 


another, bn "without all Doubt, would have been ar . N 
Eſtate - tail; the Caſe of Webb verſus Herring i 3s a ſtreng 
Caſe, upon the Authority of which ſhould 8 u 
made no Difficulty of adjudging 1 it an 00 9 at Caſe of the 
f Attorney Ge- 
wy Chambers. 5 „„ ee 
«+4 oO HEB / 1 117 : C4 Th 1 14 115 8 is : 1 | Gill, Val. 2. 
Judgment for the Plajaciff, 0 0 (ik ects auch; 36g. 


27 17 4 tt 9 Caſe. 1 \ 4 10 4 1 why 10 6. 


2 AT duly. Inne ante ig. a 
Moꝛrion was made by Mr. FS ME FR for 4 Mays Salk. 250. 
Nn to the Judge of the Spiritual Oourt, to Incttate die 
make Diſtribution o the Statute of 22 2 45 Gl ed Be. 

cap. 10. And the Caſe bogs ordered to be put i in the _ 2 
Paper to be argued,! appeared tb 


be thus: l n 3 A of 
85751 432 2 1114 To}: y 


| ronald freer 1 * +: Grandchild, 
the Grandchild not admitted to any Liter butary, « [ok IN x hb. the Statute which 


ſays, that there 74 be no Repreſentatives among Collati 500d B obo and Siſters 
Children, bei be Lear! n ſhall my” Repreſen ier Chain of 
Brogheyrand i Str to to the 


x 


we b fie 
2% "are! e 26 05 6 


8 5 5 e 4 1 
* 


A 


Sir Peter Pete, in April 16 99. died . having 
neither Wife nor Child; his next of Kin was Ela. 


HI bs . beth 
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trix. Bark 2570 Husch tt | 201-20 0 92 


' and Siſters 


\."vided for : ; and that for this Reaſon 1 it was 


beth, age of Sir Phineas Pert, who was Aribert to 
the mid Sir ter Pett, and Adminiſtfatoa was com- 


mitted to this Elicebeib Pers. a1 dee , n at 


x | * F „ 
in! 1 *FL 1 1712912 Ife IMI. } 


The Perſons deitting Distribution“ werd Mi garet 


0 Peter Pert, Childrei of Peter Peti; WhO 01 60n N 


of Sir Phineas, and Brother of Elieabeth im Adnitmiſtra- 


C155 F433 In Tal 2 Dieu 447 1 43REL- 38 41 1 nn 


And the ( 2 Jas; bebe the Stella Bro- 


chers Boris © ildren, being the Grand Nephe . 
Grand Nia of "the Indeſtate, ſhould come in for 4 


diſtributive Share with the Inteſtate's Niece ? the Stu- 


rite ſaying, that the perſonal Eſtate, in caſe there 
ſhall be be no Wife or Child, ſhall 90 to the next 
of Kin of the Inteſtate; and their legal Repre ae ee f 


after which comes 4 Proviſo, enaQting „chat there ſha 


be no Repreſentation among ( Golan, after Rrothiers ; 
hildren. Daigbifbn io T1 aH on 38 


21>Gdtiert; } Net! 


In Support of the Motion, Mr. Latin contended, 


that the Deſign of this Act was to be diffuſive; and to : 


Kul pd as much as poſſible, the Inteſtate's perſo- 
Eſtate, ſo that all the near Relations might be pro- 


proper'y 
called a Statute of Diſtribution ; which Title could 
no Way be anſwered, were any one ſingle Hand allow- 


ed to {weep away the whole; beſides that on bad > 
a bitherco the MIU in the Spiritual Court. 180 


TIS. 


Apainft which, | on u Behalf of che e 


it was urged by Mr. Harcourt, that theſe Grand Nephew 


and Grand Niece, if 
muſt claim it, either as next of Kin in IP Degree, 


intitled to any diſtributive Share, 


or elſe, as CPS” 
3 23 1 at : 8 = > - N. 1 5 / 
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"Ak firſt, as next of kin, there as no Colour for 
it; for they could not be in equal Degree of Kin, he- 
dauſe the Adminiſtratrix was the Brothers ter, 
and Margaret and Peter the bar Grant chi dren, 
(chat is) one Degree and en ck 301 
| 414; 99s 1.8 BYE 9915 880 
24h, As Aut they could. not be intitled; 
for as much as they were not Children of the Bro- 
ther of the Inteſtate; that it Was reaſonable to con 
ſtrue this Statute as favourably as might be for the 
Adminiſtrators, ſince a great Burden lay upon them at 
Law, in duly adminiſtring the Inteſtate s Eſtate; and 
this Statute of Car. 2. took. .away from their Profit. 
but did not at the ſame Time i(as/ it ought to have + 
done) leſſen their Burden. He cited Rem 469. Cr. 
zer verſus Crawley, C. ]. North's Opinion; ; and faid, 
that it had been ſo ſettled in 8 ( CT 
of Clement and Harris 1680. (a) Maw. — ral Hard- e. 
ing, 20 July F697, ans Newcomb verſus WN 16 Feb. - ... 5 Fug 
169 % ! Chan. 28. 


ej! 
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: That it was true, among 1 ene 
ad infinitum ſhould ſhare in . Dung 90 wie 
among Collateral. WF 

Ho C. J. Sir Waker. maler, a. cn all ien, TRY 
drew this (þ) Act for Diſtribution ; - and the ( 01 y Que- 2 And ex- 
ſtion now before us upon it is, whether the Wards rr — 1 * 
Brothers and Siſters Children in the Proviſo, ſhall not c men- 
be intended Brothers, and Siſters Children of the I- in, dig u. 
teſtate ? Now ſurely they ought to be ſo taken; for tute is to be 
the Inteſtate is the Subject Matter of this Act; it is yok... 
his Eſtate, his Wife, his next of Kin, his Children, e 
and conſequently his Brothers, Children, | that the Civil Law. 


Per the Ma- 
ſter of the Rolls, (VI N verſus Pury. Preced. in Chan. 
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Term. J. Trin. 1700. 

Statute ſpeaks of; ſo that the relatire Terms made uſe 

of throughout, have the Inteſtate for their Correlative. 

The Intent of the Proviſo was to confine the Degrees 

of Repreſentation, that they ſhould not go beyond 

Brothers and Sifters Children. And if this Conſtruction 
has not hitherto prevailed in the . Court, be 
Parties are at Liberry. to appeal. „ 
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Be Wberefore the Mandamus was. denied; the: whole 
168. Beeton Court declaring,” that amon 8 Collaterals, favs a g only 


2 9 mity of Blood ſhould give Title to the 
culaly the ſtate of - the Inteſtate. 7 


Caſe of Fine, LI CG apabeertog ö #135 ol 1 FT 
Bowers verſus Leila“ 595; poſt | whers Lord Chiao! or Macclesfield declares the Law to b 
ſettled * the dana above metitioned. Nr e ee es Tron ah rt SHUT 
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01 _—_ belled + againſt 10 the eee Court at Sik. 672. 
\_/ "Exeter, for cinching School without Licente froth Print ar. 
the Biſhop, and on the 1 Ath of December laſt; on im) Sin 
Motion before the then Lord Chancellor, an Order 
was made, that Cauſe ſhould be ſhewn, on the "firſt The Spi- 
Pay of the Term then 'next following, why a'Prohi- — Jari 
bition ſhould not go, and that in the mean Time all bf 
Things ſhould ſtay; which Order _ hos er Time Grammar 
to Tiwe lage to this Dy. W ett ani end 


Salbe School gal, without ei what Sen . x us 


1 *. 4 3164 1130 1 Leit whe: A & 30 on Jedi) 

— now. the Attorney General d. Dec! Waller 
owe to diſcharge the ſaid Order, 
tore che Reformation, this — liaſti 
cal Juriſdiction, and in Proof of itt 1 | 
11th-Canon:of the Council of (a) :Lateras,: held imo roms. 
1215. which Canon, (as well as that ſo making cap. Ca 
Tithes parochial,) has been received by Cuſtom/ into 
this Kingdom, ord 10 2 Part of our Eocleſiaſtical 
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That the 1ſt of Elx cap. 1. having reſtored the 
Spiritual ——_ to the Crown, which had been 
uſurped by the Pope, immediately thereupon the 
eh See Spar- Queen ſet forth (a) Eccleſiaſtical Injunctions, the ot 
row's Col- 4 | A 
leQions 305. himſelf to 


wherevf.. is, that no Mam ſhall take upon 


- 
i 
- " 


teach School; but fuch as is allowed by the Ordinary; 
the making of which Injunctions by the Eccleſiaſtical | 
Power of the Crown, ſhews them to be of an Eccle® 

ſiaſtical Nature, and conſequently cognizable in the Spi- 
ritual Court. b N = | 
That it muſt be admitted, theſe Injunctions were 
not confirmed by any. Act of Parliament, but their be- 
ing referred to, and mentioned in 5 Blix, cap. 1. was 
an Argument that the Legiſlature did approve of 
them; that in the 12th Year of that Queen, the ſaid 
School without Licence from the Ordinary) were, 
by the Convocation then ſitting, turned into Ca- 
nons; that afterwards the 2 3d of Elia. cap. 1, was 
the firſt Statute that prohibited it, ſince which two 
(2) 7 1. (H) others had followed; but none of them tended 
13 14 to deſtroy the Eccleſiaſtical Juriſdiction, only, by ma- 


2. c. 4 king the Offence puniſhable in both Courts, gave a 
Remedy where there was none before; that in the 
I Fac. 1. the Convocation met, which reduced all the 
Canons into one Body, and then particularly made 
this a ee none ſhould teach School withour 
Licence the Otdinary; and though it might be 
difficult to prove, that theſe W he rey 
confirmed by Act of Parliament, yet there was a Sort 

of Confirmation of them in 4 Fac. 1. cap. J. for the 

founding and incorporating a Free Grammar School 

at Norsb-Leech in the County of Glouceſter, whereby 
the Provoſt and Scholars of Queens College in Oxford 
were to nominate. the School-Maſter and Uſher “ 
at 2 ; the 
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Government Gere i they bt 2 ſo tha 
the. fame were not repugnant; to the wo oh * : 
tive, to the Laws and-Statutes of” the R ily” or to 5) 
Re > nm I. Conftirwsion N 
England. 4 5555 
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But on the' other Side it ow nſw 


ware in ; node 15 * 
the Point for which 2 85 been 1 Nee 12 


only appointipg Schoolmaſters in every 
and ſuch Schoplmaſtery to be licenſed by ths E 
which was but reaſonable, (uc) that be Wn 
in the Biſhop's. Chutch ſhould be approved of 
Biſhop; that the Teaching of School was: not 


Nature thereof Spiritual; and it would be hard to af. 


firm that it was of Ecdefiaftical Juriſdiction, or cop | 


niſable by the old Eccleſiaſtical Laws o the King 
received by common Uſe, at the ſame Time gr A. 
one ling 2  recedeck of any. ſuch! | Law or Vage before 
the Reformation was to be fhund, © And that 28 tq 
the canons made ſince, they did: not bind a yrman, 
(as Cox was ſuggeſted to Ve) Wende the Lai 


damental Maxim of our Government, that What 
bound all muſt be aſſented to by all; 
a Reference to the Canons in 4 brvate AG of Paulis 


ment add any ra min to 255 than en had 
before. 
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Sale. Trin. 11 Mil. 
e who rw: 1 to the Bar on a Habeas 1 * 


ſiaſtical Cognizance, and deen let the Order for A 


Canons. 


ed on this very ſame Point, 3 in der that it might xecaave 
a1 17 eee the other Side would neves 
venture to go on; As in. the Cale of * Belcham verſus 
Barnardifton in C. B. and in B. R. Oldfield's s Caſe,. Mich, 
9 NM. z. Chedwich's Calc, Mich. 10. N. 3. Scorriers 
3. And 12 W. 5. IB 


tion Op 90 17 10 
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But ſuppoſ 
e A Fig non mad e #0 


»raet 


104 N 125 Conkts's may R concurrent 
1 75 Jon and a Crime may be puniſha 1255 both in 
che one and the other. The Canons of a Convocation 
* not bind the Laity without an Act of Parliament: 
But I always was, and ſtill am of Opinion, that Keep- 
ing of School is by the old Laws of England of Eccles 


Prohibition be diſcharged. | eg t aw. 00 
: | Vherey n.I 'mored, that * Libel was 1 teach⸗ 
= generally, without ſhewing what School; 
Coure, ene could not have lr ee of 
3 13 Wing | 


a Paſeh. & Hill. 10 & 1 11 V. z. where the chief Queſtion was, 
Whether a Schoolmaſter might be proſecuted in the Eccleſiaſtical Court 
for not bringing his Scholars to Church, contrary to the 7gth/Canon in 
1603? And it was the Opinion of Treby C. J. and Prudl J and te 
Court, That the Scene 7 ben a W was not a 12 OR 
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Caſe 8. __ Philips verſus Philips. Fo 


mx HIS was a Caſe ſent out of Chancery to the 
be, J. Tuflices of C. B for their Opinion, .. Hilliew f. 
9 lips had a Wife named Elizabeth, and one only Daughter 
„ v wil named Martha, and being ſeiſed in Fee of divers Lands 


4cvits in the Counties of Flint and Denbigh, deviſed his Lands, 


Lands 9 to Truſtees and their Heirs, in Truſt, that the Profits 


and their thereof ſhould be equally divided betwixt his Wife and 
8 chat his Daughter, during the Life of the Wife, and after 
the Profits her Deceaſe, he deviſed the Lands to the Truſtees and. 
wally divi- their Heirs, to the Uſe of his Daughter Martha, and 
ded between the Heirs of her Body for ever, with divers Remain- 
and Daugh- ders over, one of which (as to Part of the Lands) was 


1 to the Plaintiff, the now Heir at Law of the Teſtator. 


ſtator) during the Wife's Life, and aſter het Death he deviſes the ſame to the Uſe of his Daugh- 
ter in Tail, with Remainders over; the Daughter dies without Iſſue, and Inteſtate, during 
the Mother's Life : Reſolved by the Opinion of all the Judges of C. B. that the Mother a 

Daughter were T in Common, and that the ſhould have a Moiety of the 
Profits during her Liſe, and that the other Moiety, by the Statute of Frauds and Perjurics, 
ſhould go to the Executors or Adminiſtrators of the Daughter, as before that Statute it would 


have been liable to Occupancy, and not to the Heir of the Teſtator, as Profits undiſpoſed of 
and reſulting to him. * 15 


. The 


N a 


Des Ter erm. E che, mol. 


4 10 dale 1 as end 4 4 of 

ie Teſtator died, bh Meche hs Daw 

d without, Iſſue, and Inteſtate, in the Life - the : 
Wiss who, took out Adminiſtration to ber Daugbtet: 
And the Queſtion was, betwixt the Plaintiff the als. 

tor 8 Heir At. Law, and the 2 * . the Wife, -whe- 

ther the-Dayghter's Moiety,of the Premilſes. ſhould de- 
ſcend or reſult to the I 2 s Heir at Law, or whe» 


ther the TE: $ VWite 6 ſhows have the Whole for her 
50. to bs U _ ls err 


ns A Os * wh III VI A | 
And I argued cn Behalf of che Wi bene, Yo 


% 1 7 58.1 es. 7 $110 24 51 tu) 


I will admit that this, being a Deviſe of a Truſt, 5 
ſhall have the ſame (] Operation and Conſtructiao as bo) Vide 
if it were of à legal Eſtate; and that nothing in this 373: .7...c,. 
Caſe can make a Queſtion, but the Words [eq equalled „ Ball, 

vided a] for if they were out, then the Caſe Land be; 1 
devise the on — Lands to my Wiſe and Daughs | 
ter during the Liſe x my Wife, which would ban 


wake them Jointenants, — Wife een og would 
wade the Whole for her Lago 80 r 15 


453+ 3} os 300 % | 1 ” 
H i u 70 be. conkidered, whether the Words 
| IA to be Os will in this Cale make * re. 


1 At F 10 bY 1 23 ki 
l ee 
andy, Admitting t 


Common, whether there ow dot a ſubſeque 2 
to the Wife for her Life, by Imp lication ? The Wotds 
being, After the  Deceaſe, of my. Wife, 1 deviſe the Lands 


to my Daughter ae we Heir at aer? and the Heirs 
of her „ Wet 


 Thirdh,, 3 dab cheſs FR ks n 


me, (viz,) chat it is a T in Common, and 4 the 
Wits has no. Deriſe to he 


her Life by Implication, _ 
whether 


I 


of the Teſtatorꝰ in which Caſe it will 
n h mien agen ie inder $0 e. 

tüte 03 I cnn noi vt 
9 As to the firſt, 1 rake! 1 it, chat: the Words (eq > 


1 we eh. l 
divided, or 70 be divided) wi er make u Ten 55 
Common in chis Oaſe. 10 8 1 31¹¹⁴ 01 114151 10 P40 
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| I admit theſe Words, i in Caſe of a Deviſe of 6. 

. MA beritance, or of a Leaſe for Tears, will make a N 

N 0 in Common; but here the Debiſe is Life, 

| (which is our Cafe) the Law is otherwiſe. 

In er 8 Lo N 2 ge Th . Ti +537 Tos; cb if 7 7 : 

in Caſe of 4 Deviſe of an Inbe}ities, "Where Lunch 

aro given to two and their Heirs gually,” the Reaſon 

why it is a Tenancy in Commom is, fo this je 

pears to be the Intent of che Teſtator, that each Gt 
Deviſee's Heirs ſhould have an equal Share m th SP 

ritance; which could not be, if they (the Anceſtors) 

were Jointenants; for then, if one were to die, the 

Heir of him dying firſt ſhould have nothing, and the 

Survivor would be del to the whole Boney, * a from 


, % 8 24 1 
11 4 ue ; 


tothe 


—— — 
De Ter erm. pech 1701. 
whether * Blate dom not go to the Dau wet Exe- 
| cutbrs: or Adminiftrators] . not tel the Felt at 


[Ie in Caſe of a Deviſe t to two * their Lice quay, 
it can be of no Advantage to the Deviſees to have it con« 
ſtrued a Tenancy in Common; for if one dies, ſuppo- 

ſiing it to be a Tenancy in Common, the Eſtate, as to 
2 Moiety, determines, and the Remainder- Man or Re- 
verſioner ſhall enter; wherefore' it cannot be any Loſs 
to the Deviſees to conſtrue it a Jointenancy, and to 
carry ſuch Moiety to the Survivor of them. This, I ſay, 
is no Prejudice to the Deviſee that dies firſt; and) a- 
(a) 9 On. E. greeable hereto was the (a) Opinion of the Lord C. J. 
OT Popham, which I do not remember to have ſeen im. 
— _ in ay Book: And it — our Caſe, as 


; to 
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to this Point; for there can be no Difference betwixt a 
Deviſe to two for their Lives, and a Deviſe to two for 
the Life of one of them, in regard that though in the 
laſt Caſe there is not an equal Advantage of A . 
ſhip, yet e to 1 I. U it kd A 125 * 
| n he o e 8 

And this Opinion of 0. 5 ok that: 40 | 
Words, [equally divided, | do not make a Tenancy in 
Common, in Caſe of a Deviſe for Life, as they will 
where the Deviſe is of an Inheritance, ſeems to have 
the more reaſonable Foundation, for that the Words () Eger ver. 
[<qually divided] according to 2 Roll. Abr. 90. (Furſe . - 4. 
verſus Weeks) make a Tenancy in Common by (a) . 


Conſtruction only, and Colleen of the Intent of the K „ 
Teſtator. 


['F + 


That Caſe'v was, „A Man n ſeiſed 3 in Pep a two Db 
ters and a Son, and deviſed his Land to his two 
Daughters, equally to be divided between them, and 
the Survivor of them, and the Heirs of the Body of 
the Survivor, upon which Deviſe the two Daughters were 
adjudged to be Jointenants, and not Tenants in Com- 
mon, notwithſtanding the Words [equally to be divi- 
ded ;]for, ſays the Book, in a Deed or Grant, the Words, 
equally to be divided, will not make à Tenancy in 
Common; ; and in a Will the 2 only make 4 Tenancy 
in Coast by Confttu&ion; for if other Words in the 
Will ſhew it to have been the Intent of the 'Teftator, 
that it ſhould rather be'a/Jointenancy,' than à Tenan- 
cy in Common, it ſhall be ſo: And in this Caſe, the 
Habendum being to the Survivor of them / and the 
Heirs of her Body, was a ſtrong Evidence that the 
Teſtator intended a Jointenàncy, without which the 
Survivor could not take it; Jo chat here it Was ad. 
judged a Jointenancy, ànd not a Tenancy in Common 
nnn a 1 to bh divided. 

1 Now 


N 


De Term. Paſche, 201. 


Life only that the Will aral mentions. 


. have the Whole; but if the Intent be not ſo plainly ex- 


| Deviſe by 9 rn to my We he hee b 


Deviſe is to the Heir at Law, after the Death of the 


1 


Now the Intent in the nigcipg Caſe 3 to 15 
been chiefly to provide for the Wife : It is the Wü 0. 


I admit, by the will the Profits are to be A 
during the Mother's Life, between the Mother and 
Daughter; but when the Daughter is dead, (ſo that 
there can be no longer a Diviſion of the Profits be- 
tween them) then the Mother (the Teſtator's Wife) ſhall 


preſſed, as I contend it is, yet it being a Deviſe of - 
— for Life only, I adhere to the Lord Pophans' 
Opinion, that the Words [equally to be divided | will 


not, in ſuch Caſe, make a Tenancy in Common. 


As to the Gun ys That nn yoy plain for 


me. 


The Deviſe is of the/Profi to tho Teber wiſe 
and Daughter during the Life of the Wife, and after 
the Deceaſe of the Wife, then to the Uſe of the Daughe 
ter and the Heirs of her Body, with Wee cer. 


N o v by Virus of theſe Words, I ils after the 


Deceaſe of my Wife, to my Daughter and the Heirs of : 


her Body, the Daughter being Heir at Law, s 5. a 


I 1 57¹ 
27 agree, a Deviſe to one hn is not my Halt at Link: 

after the Death of my Wife, is no Deviſe by Implica- 
tion to my: Wiſe; for in that Caſe it ſhall deſcend to 
the Heir at Law in the mean Time; but where the 


Wife, this is a plain and neceſſary Implication, that 
ahe Wild Anall har in ur her l 100 0 r aiojorhee Bt 


"RN the Heir bring arif a ne 


the 


I, 


. —— 


7 Term. Paſche, Hor. 


* Death of the Wife; this is the (a) un Caſe of (a) TA 
13 H. J. 13; Bro. Deniſe 52. Cro. Fac, 75. _ » verſus, 473. 


Horton. Haugh. 26 * Gardiner verſus Sheldon. - 


2 | 4 4 


* o. Eli, 1 5, Highow wk Baker, there ch 
ſtronger Caſe adjudged : And that was, one ſeiſed in 
Fee of a Meſſuage and Lands thereto belonging, called 
Maſcals, deviſed this Meſſuage, c. to his Wife Alice, 
and his younger Son Robert, for Payment of Debts and 
Legacies, and after the Death of the Wife, the Ne- 
mainder to Robert in Fee; the Debts and Legacies were 
paid: And upon this it was reſolved, the Wife ſhould 
have an Eſtate for Life by Implication; which differs 
from our Caſe only in FG ſtronger; for there the 
Deviſe after the Death of the Wife was not to the 
Heir, but to a younger Son, and yet it was adjudged 
to operate as a Deviſe to the Wife for her Life; fo 
that it {nemas to be pretty clear, in the principal Caſe, - 
ha, "ne. Wife A an n for Lip IP inylcaios 


3 11 


i it to be 2 dee 
= it likewiſe to be no Deviſe by e o 
the Wie yet the Executors or Adrminifizathrs of the 
Dayghter,-and not the eber at Ca an the Teſtator, 


| will have exo oh 25 | TE RL SLE IS T3 | 912 N It DIS") | 
L gala ee nya bt hg Fw! | 03% $114 13-4 
2 then, it to be A ebe 
t 


— but thus: 1 deviſe my Lands to my 
Wife and my Daughter for the Life an Wite,/'to 
hold by Moieties, and the Daughter dies pe the Life 
of the Wife, 2 Whacdball become of her vg Atl 


1 $7 1313 Amann * 1901 7 1 a 0115 


If this were all che Caſey. "Ort Moicty muſb go 
the Daughter s Executors. or . 
Life of the Wife; ſor che Daughter is plainly Tenant 


por aner vie, as to ber Moiety, and as the Remainder- 


* n 8 


De Term Paſcbe, | 1701. 


(a) 29 Car. 


. 


Man or * can claim nothing tl after the 
Death of the Wife, then this Eſtate pur auter vie in the 
Daughter's Moiety muſt go to the Occupant, which 
the (a) Statute of Frauds appoints to be the Executor 
or Adminiſtrator; and in the NO n as Mother | 
is Adminiſtratrix. 1 N 


If I Urls ds: to 4 ; for this Life fy B. on 4 0 
Death, they muſt go to 4. 's Executors during the Life 

of B. So if I deviſe Lands to A. and B. for the Life f 

B. to hold by Moieties, if A. dies, his Moiety ſhall go 
to his Executors or Adminiſtrators during the Life of 
B. and the Mother in this Caſe is the Adminiſtratrix or 
Occu park, and conſequent] y it erde to her. 4 


Wherefore upon the whole, haun. u. a. 
Wk 
if the Mother and Daughter are Joinnenutts, i ths ; 
Mother, as Survivor, has the Whole; ' ſo likewiſe if 
there be a Deviſe to her by Implication ; and if both 
theſe be againſt us, 'then the Mother as Occupant, or 
by the Statute of Frauds as PE TIE? to hey bene | 
ter, will be intitled to her Annen / 
| T off) 
Note the — of Opinions in n this Caſe! " foe E. 
lixabeth Philips the Mother bringing a Bill for an Ac. 
count of the Profits of her Daughter's Moiety ſince her 
Death, and the Cauſe being heard before the Maſter of 
the Rolls, he held that Elizabeth and Matrtha'v were e 
tenants, and that all ſurvived to nen D n 
* an Abyiealic to Lord Sn] Gan Lox 1 cba. 
cellor, his Lordſhip held, that Elizabeth and Martha 
were Tenants in Cotumong and that Martha's Rſtate 

determining by her Death, the Rexnairder-Man/ of Re. 
e had Se gs Gay ee dah bl ds 913 eee 
* 2.05 i e 

mY 1 — R Aſter- 


* 
F 4 
# * 
# 
> $1 OP 4 
, n 
49 {7 3 * . 0 4. 
8 - 


Aa Lord | Keeper 8 en ry — 
was of Opinion, that an Eſtate by Implication. did a« 


riſe to rhe in Ayr 8 4 alter e Dea my of 


Martha. Ba R BW Air, i 
5 + Gt 7 3711 
Upon his Referring it to aka Gobi of C c Bl for their 


Opinion, 'they conceived, that Elizabeth! and + Martha 1050 


were Tenants in Common, and that Martha: had an 
Eſtate pur aurer vie, which upon the Statute of Frauds 
(that takes away Occupancy) ought to go to Marthas 
Adminiſtratrix ſeil.) Elizabeth the Mother, and that 
Martha had not an Eſtate - Tail in the Truſt, ſor that 
Mergers are odious in Equity, and eee 

_ for. FOR. e ab aus. ate 


Ene 25 | 


; F | | 5 
Ms . 4 TITS 1 „44. \ 
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B Hackborongh verſus Davie.” == 


1 * 
4 : A; 
A We 1 * 812 111 


dure Benn, being 


polleſſe4. of 4 er — 30 
perſonal Eſtate, died Inteſtate, leaving Grand- ;? <a _ 


mother and an Aunt his next of Kin | Frua Spiritual in Inteſtate, 


Court granted Adminiſtration to the Grandmother; 4; ba 


Bench for a Mandamus to the Spiritual Count, 
manding them to grant Adminiſtration to the 
as more near of Kin than the Grandmother. M 


and Serjeant Darnell were for the 2 _ Bir 
Bartholomew Shower and Cheſhire cont'. 


unt and a 


upon which Motion was made to the Court of |King's Grandme- 


5 enn con Kin, 
the Grand- | 


Broderick nearer of 


| the Aunt, 
D i inti- 


ttled to . 
miniſtration in Preference to ler; neither is the lathe to come in for a diſtributo 


See the ſame Point determined in the Caſe of Mood verſus Wickworth,, the 

eee Prada aan e ee = 

| N tf 5 : | ; 
And for the Mn it Was urged, that the Aue ö 

was nearer of Blood than the Grandmother, an "as 

ſuch intitled to the Preference, by Virtue of the Sta- 

tute of 21 H. 8, cap. 5. That the Ordinary had no 


wn M e Autho- 


YT PE p ; | | | - 
; — ' 
De Term. Paſchæ, 1701. 
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_— 


4 


Authority to grant Adminiſtration cg to the Sta- 
tute; and that having granted it tortiouſly, he ought 


They admitted, that before the Statute of Bd. 3 
the Ordinary was not compellable to grant Adminiſtra- 
tion to the next of Kin, and that the Adminiſtrator 
(a) Petirver- was at that Time only as a (4) Servant to the Ordinar f; 
5" 7. but by the 31 Edv. 3. cap. 1 1. the Ordinary was oblis 
ged to commit Adminiſtration to the neareſ# and moſt 
loyal Friends of the Inteſtate; yet the 21 H. 8. cap. 17. 
gave the Ordinary an Election to grant Adminiſtration = 
to the next of Kin, or any in equal Degree; but it 
was ſaid, if the next of Kin, at the Time of the Death 
of the Inteſtate, were diſabled by Attainder, c. and 
aſterwards the Diſability ſhould be removed, the Ordi- 
4 ought to grant Adminiſtration to him; but in 


i 
e Adtniniſtration had been before granted, and 
{ pending the Diſability, it was made a Queſtion in 
1 1 Sid. 371. (Offcy verſus Be) whether ſuch Grant of 
Adminiſtration ought not to be repealed, before the 
next of Kin ſhould obtain a Grant of it? in regard the 
Intereſt was veſted; but that the Difference was, where 
the Admimiſtration was granted to the next of Blood, 
I and where to a Stranger: In the laſt Caſe, the new 
[ | ks Adminiſtration ought to be granted without any for- 
11 mal Repealing of the fitſt, the very Act of granting the 
new Adminiſtration amounting to a Repeal. 1 And. 
8 303. Ow. 50. Cro. E. 460. For that the Ordina- 
mM ry had never in this Caſe executed his Authority. And 
therefore, though in Packman's Caſe 6 Co. 18. b. it was 
done upon a Citation, yet it did not follow that it could 
not have been done without it; of which Opinion was 
Popham, in Cro. Elig, 460. And if the Ordinary might 
do it without a Citation, the Court of King's Bench 
would oblige him, and the rather, after he had (as in 
the principal Caſe) granted it contrary to the gs 


= <P 7. 8 r re 25 WP wa” 120 R 


4 abs uy _— A. 
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abl tho Mandamis world EET | 

any partiedlar M of doing, itz fr 

it might be done by Citation == 2 

per: Beſides, the Adminiſtration might hw been : 

granted in Time of ee _ WM a could 

be mals zor a"Mnlaatec"" rn Mott 56; blow 
LS ene ent is 10 * 1998 In if 88717 


But eſtotwetls; on e Zonſideration, 2 Mandawes 
was denied by all the. n 5 And; Mx 0M 00 eich 


ker Bb G. J. In the Yorklaw Men een 
to the Chancery, and 8 Spiri 
tual Court has to grant Adminiſtratiom to a 
vrong Perſon, may have Prchibition out/ of that 
Court returnable into B. R or 0.3. zu le 
e n et gi e od n ha 
The Aae bee been cited; are grounded 
upon a Reaſon that is not Law); for the Adminiftry- 
tor, at this Time, is not à gervant to dhe 
but has as fixed an Intereſt as an/Executot;/Irho/is ap 
pointed by the Party himſelf; and though the Ordin 
ry be by the Starure of >1 f. f., J. reſtrainad % 


grant Adminiſtration the next * Blood, yet he is 
not ſo ed, as to make an Adrainifiration grant- - 


ed by him, though contrary to the 

Nullity; for of ſuch * were void, 

: : the Goods che Inceſtare, pending 
cid Ade ini ; and before'the Repeal 

be void alſo; and after it was repes 

lie for theſe Goods, alia 


den e- 


Thus if an Adminiſtration 7 0 4 „ 
be afterwards repealed at the Suit of the next uf Kin, 
the Creditor ſhall (a) retain/agai rightful 
niſtrator; and all-Diſpolitions of Goods made by him 
pending the Citation ſhall ſtand; for this' s: not) like 


the Cafe of an Adminiſtration granted by a Hiſhap uf 


EE — 1 wy 


De Term Paſede, 1901. 


(a) 1 Sid. 
179. 


ted, and that there is no Lis pendens. Not that 


— 


an inferior Dioceſe; where the Inteſtate had Don Nota- 


bilia in divers Dioceſes, becauſe there ſuch Adminiſtra- 
tion is abſolutely void It ſhall be a good Return to 
the Mandimus,” that Adminiſtration is already way 25 


would be underſtood to intimate hereby, that in Caſe 
there had been a Citation pending, I ſhould have — 
for granting a Mandamus; but egg verre ee | 
this the Motion is made too an. 4 Coitrsb + nk 


1 the Caſe of (a) dir Gan 7 Sands, the Adminiftras 
tion was! granted to the — who continued to ad 


miniſter ſole” Time, and after wards, one pretending to 


be the Wife of the Inteſtate, commenced a Suit in the 

Spiritual Court to repeal the Adminiſtration commits, 
ted to the Brother, inſiſting that it ought to be com- 
mitted to the Wife; and the Brother applied here for a 
Prohibitioh | -becanle the Ordinary had a Power to grant 
it either e Wife, or next of Kin; and it was held, 
that the Ordinary could not repeal the Adminiſtration | 


granted tò the d A that aw my executed tus - 


W r $4964 E i 7 


There was eat Caſe of A — 1 where 7 
a 8 Covert died Inteſtate, having Debts due to her, 


( (which the Law does not give to che Husband;) and 
Adminiſtration being granted to the next of Blood, the 


Baron ſued in the Spiritual Court to repeal this Admi- 


niſtration, atid after Prohibition and Declaration there- 
upon, the Queſtion was, whether the Husband ſhould 


repeal this Adminiſtration A 


And 1 We be ſhould: On NY 1 side - Caſs 
of Sir George Sands was objected, but the Court were of 


Opinion, this Cale was not at all affected by that of 
Sir George Sands, for that the Husband had an original 
Ts 7 the 31 Edw. 3. Cap, 11, as the: moſt * 


Friend 


De * Paſebe, 1701. 


— — — * 4 n N 


Friend of the Wife, and was not within the 21 E 8 


cap. 5. fo that the re 2 not an weden 2 
caſe of the Husband. | 


! 


It was alſo, held, that the i was, at 


leaſt, as near of Kin as the Aunt; for in the Caſe ß 


a Deſcent of Lands, it would be a mediate Deſcent, = 
and the Medium to both was the Father; and it was 


enough to ſay Brother and Heir, or Siſter and Heir, 


| which: Was 55 great Reaſon i in the Caſe of (a) colling (a) 1 Vent, 


wood and Pace; and the Grandmother ſeemed to have 
the Advantage, {he being of the right Line, and the 


Aunt of ch. Collateral; Wherefore tor ie We 8 
Mandamus was denied. | | 


Noe! Sir. Barth, Wet 43 che OY 6 As 
verſus Sharp laſt Trinity Term, where Adminiſtration | 
was ſued to be granted to the Great Grandmother, | 


pon which'the Aunt moved for a See in C. B. 
to 4 finſ the Suit in the gs agg ut a Probl 


tion was denied. 


i 


The Court CERES: thus "ſed A en 15 che x Salk. 25. 


Repealing this Adminiſtration, and for. the Granting a 
new one to the Aunt,” a Motion was afterwards made 
by Serjeant Darnel and Broderict, for a Mandamus.. 0 
be directed to the Judge of. the Prerogative Court, b 
commanding him to direct Dif Me of the Inte- 
ſtate's perſonal Effare to the. W a s. well as the 
Grandmother. bp 5 i 


4 $5 1] 1 . ** 5 1 S'£ 4 . 1 8 2 ? 0s 
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It was " inſiſted, chat this We Was is proper, the 7 
Aunt being intitled to Diftribution by the 22 & 23 
Car. 2,' equally. with: the Grandmother; that the Di- 
ſtance of Degrees was to be oomputed wem the Inte? 
ſtate, and not berweeri theniſebes 3 that, by: the — 
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(9) _ mother; and tho' the Civil Law (a) differed from the | 
+ * Canon, yet that could not bind us here; that the De- 
ſign of the 22 & 23 Car. 2. was to fix a Rule in Di- 
ſtributions, and not to leave it to the Diſcretion: of the 

lucdge; that every Perſon intitled to his diltfibutory 

(3) 3 Mod. Share had an Intereſt (b) veſted in him before Diſtribu- | 

Vern, 403. tion actually made 9 - that the Degree of Relation 

2 Vern. 274. between the Aunt and the Nephew was only Mediante 

Parrez and in a Writ of Fortnedon, the Plaintiff, in 

making out his Title, might, without, mentioning any 

other, derive it immediately from the Father: That it 

was true by the Civil Law, the Grandmothet, (or in- 

deed any Anceſtor immediately lineal to the Inteſtate, 
tho never ſo remote, ) ſhould be preferred, as being iti 
the lineal aſcending Line, and in loco Parentis, befor 
the Brother and Siftet 6r any other in the Collateral 

Line; but that ſeemed àgainſt all Reaſon; that in the 
Caſe of Carter. verſus Camley, Raym. 491. no Notice 
was taker of the Grandtmother. 


Bir Barth. Shower cont; The 22 Q 23 Car. 2. does not 
warrant this Mandamus ; for it does not oblige or enable 
the Otdinary to do any Thing Which was not the Courſe 
of their Coutts before; it may, pofibl „ be a good 
Cauſe of Appeal, but cati be no Ground for a Manda- 
mus, being a Matter of Ecdlefiattical Juriſdiftion; by the 
Civil Law, the Grandthothet is tlearer of Kin than the 
Aut, I admit a Maydamis tnay be granted to make 
Diſtribution geherally among the next of Kin, but tot 
to command the Ordinary to grant Diſtiibi tion to A. 
and B. as next of Kin in particular ; for that would be 

| 4 Th : „ yo . A a 8 978130 174 950 


(4) CarthHil 51. So that tho“ 2 Perſon intitlca to Difttluddön dies 
ibmion made; Jet it ſhall voſt in him; the Clhut dhecting 


that diſtribution ſhall not be made until à Near after ath of t 
inteſtate, being theefly for tlie Benefit öf Gears. 805 1 Fro de pb- 
ſervtd, that tho” dach diſtrihutôry SRAA veſts 61 the Nes Des 
yet the ſame doth not fo veſt as td exclude a poſthumous Child. Vide 
poſt Edwards & aP verſus Freeman . Fan 


1— . 


Wr — 


De Ter rm. + Paſche, Hot. 


to take from. the Spiritual Courts the Power the = 
of judging which Degree of Relation is next of 
when the Subject Matter does not belong to the = 
poral Courts; as it may, when the N 18 berwixt 
the Adminiſt rator and a Creditor. 


No Mandan will lie to give A | eg 1. gac 8 
sum of Money to a particular Legatee 3 . wh of hoſe _ 
who are wand to 4 iſtribution, as next of Kin, oy 2 U 5a 


are (a) Legatees in ** no others bein ap inted t poſt. Trover 
by. any il VS i „ 


N ; 1 
Holl. C.]. K WOE 55 1 
Law, may not this Court oblige bin to purſte tHe lics to the 
Law? Is there any Difference 1 granting 2 Pr. —_— 4. 
hibition to ſtop them from going GEES. and a Mandq we them o 
mus to guide them SORE n 


nee A Prohibition 
| lat 0 . 


Fay 


A Frokibicion was nts upon . e 1 
Fw and Tracy, 1 * 30%, 316, 323. hh = 5 | 
ſultation awarded afterwards, was not beca 
hibition did not regularly lie, but ſor t bat the ba 1 
aſtical Court preceeded and e 12 
to Appealing, if che conſtant Opinion of 
be againſt the Rule Law, it is then i in 19055 
Paryy to his Appeal ; ; as wth reſolved i in the 


Civilians 


(b) Salk. 547. 


they would n not ok drug 15 ha 
_ . ok ae 5 
Shower. n Court never 
to an Ipferior ay” to act cor 
Superior Court. hb news, ge vide 
Superior Court fren ging, 9 new Jul 49 4 MS. 


Courts, but how. can this. or any other Cou t cem. 
* Officer to aft gl his Opinioh ? 
Afterwards 


conſequently to a Mandamus; that the Children of 


De Le 1701. 


"Aura Dr. Lane argued againſt the Mandamiis, 


ot the Grandmother ſtood in the Place of the Fa- 
ther and Mother, who, by the Civil Law, had the 


Right of Succeſſion, excluſively of the Brothers and 


; tler; that the Grandmother, by the Civil Law, 


ſtood in the ſecond Degree to the Inteſtate, and the 
Aunt in the third. It was true, the Canon Law 
differed in placing the Aunt in The ſecond Degree, the 
Reaſon of which was, on the Account of Marriages, 


for in that particular, they were apt to confound the 


Degrees of Nature; that the Aunt in this Caſe was 
the Daughter of the Grandmother, and could not be 
in equal Degree with her Mother; ſo neither could 
ſhe be intitled by the Statute of Diſtributions, nor 


Uncles had no Right to Diſtribution by Repreſentation, 
in Concurrence with the Uncles, as had been adjudged 


and confirmed by conſtant Practice; that if Mothers 
Children before the Statute of 1 Fac. 2. cap. 17. had 
no Right ro Diſtribution, then ſurely the Ging 
ther's Children could have no Ri ght, oy” it was Bien 


them by { ſome Law. on 

Holt C. J. If a Child bad died Ideſtate ichen 
Wife, Child or Father, living only the Mother, the 
Mother had the whole till 1 Fac. 2. excluſive of the 
Brothers and Sifters ; and there muſt be the ſame Law 
now, as to the Grandmother / with Relation to the 
Aunts ; the Father ſurviving has the ak whole . 


Hate at this Day. 


5 Ly 
* 18 N 


Cſbire No Aids EIT to go, at laſt til 
the Court have erred, for this Court will not artici- 
pate the Ns of the W Irs N ee . 
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De Term. Fee 1701. 


RR 


Holt C. . Dire the Statute of Ed. # the Ordi- 
nary having the Power of Diftribution, uſed to diſpoſe 


of Part among the Relations, and the other Part to Cha. 18 5 
rities; but that Statute took away ſuch Right from the 


Ordinar y, and (a) fixed the Title to the perſonal Eſtate («) Ante 43. 
in the Adminiſtrator. And before the 22 & 23 Car. 2. 


the Ordinary could not () compel the Adminiſtrator (b) 1 Lev. 
to make Diſtribution, but was from Time to Time Bards * 
prohibited. I would fain know how' it comes to paſs, gg 

that the Spiritual Court have not purſued the ancient 8 
Civil Law, hut bave varied _ by the Novels? 


— 


ride Before the Novels were Anirbilobal, the 
| = proceeded by the Rules of the Cuſtomary Law, 
and afterwards were never intirely directed by the 
Novels, which were not introduced till the thirteenth 
Century: And as to the Canons, there are ſome of | 
them which expreſly give the Preference to the Grand- 
mother before the Brothers and Siſters of the Inteſtate; 3 


and it was the Mercy of the One ene to let. in the | 
Brothers and Siſters, e 


a 


v4 th * 78 


4 \ 5 


chief Juſtice: The dns of: Jac "allowed the 
Proceedings of the Spiritual Court to 75 right, as the 
Law then ſtood, but thought it unreaſonable that the 
Mother, (who might matry again) ſhould carry away £ 
all; and therefore the Parliament let in the Inteftare's 
Brothers and Siſters [equally with the Mother; but 
ſtill the Father has all. If the Spiritual e Oourt, ſince 
the Statute of Car. 2. ſhall attempt 2 Diſtribution, ö 
contrary to the Rules of the Common Law, we will 
prohibit them; for by that Statute they are reſtrained 
to the Rules allowed Oy nA: : | 9 * ak 0 Swe 
len e e911 7 enn 1H cx" 2 41 


Alge i in Hill. Term Glowing)" it ad 
Per tor Cur, that a Mandgmas: ſhould not be — 
and Hols C. J. delivered the Reaſons: | 


14 O 5 | 5 The 


—— 
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1 7 erm. Paſche, Se 


1 The Lovin of England, and not any foreipw" Laws, 
formerly ought to govern this Caſe, It mult be obſerved, its 
with Regare by the ancient Laws here, both before and at the 
tion and In- Conqueſt, all the Deſcendants, Sons and Daughters in 
beritance. general, did inherit as well the real as perſonal Eſtate 
(a)SeeHale's of the Anceſtor (a) equally, and in a like Proportion 
che Cam- and fo it appears in Selden's Eadmerus 184. Lambard's 
mon Law Saxon Laws 36. fo. 167. & quis inteſtatus obierit, liberi 


ERR. ejus bereditatem equaliter dividant, c. But in Procels 


wh of Time new Laws were introduced; and the Change 

ſieems to have begun tempore Henrici 'primi, when the 

Females, in caſe there were Males, were excluded from 

the Inheritance of the real Eſtate ; but the Males in- 

herited' equally all the Socage Lands. Glanvile, lib. 7. 

cap. 3- But at that Time, if a Child died without 

Iſſue, the Land went to the Father or Mother, in Pre- 

ference to any of the Collateral Line; as you may ſee 

in Lambard 202, 203. imer loges Hewrici primi, cap. 70. 

Si quis fine liberis deceſſerit, pater, aut mater ejus in heres 

ha ſuccedat, del frater & ſoror, fi pater & mater 

defint ; f nec hos habeat, ſoror parris vel matris, & dein- 

ceps qui propinquiores in parentela fuerint, & dum virilis 

| ſexus extiterit, & bareditas abinde | fit, Fæmina non bie- 

reditet. And this Law is cited by Lord Coke in his 

Comment on Littleton, fo. 11. where he ſays, he never 

read an Opinion in any Book old or new, (Lamburd 

was not then publiſhed) againſt the Maxim, that In- 

heritances cannot lineally aſcend; but only in libro 

Rub”, cap. Jo. which Record in the Exchequer is — 

wichſtanding of great Authority even at this Day. But 

this Law; of 4 did not continue long, being 

altered betwixt the Times of H. 1. and H. 2. When 

the Father and Mother were excluded, and the Inhe- 

ritance carried over to the Collateral Line, 2 
by Glanv. lib. 7. * 10 I . J 


4 . | 2 | ry 
8 2 


I | i F 8 


D fem. Piſche, 1001. 

However ma Aketation of the Deſcent was PRs , 
only as to the real Eſtate, and did not extend to the . 
perſonal Eſtate; for as to that, the Father and Mo- 
ther had always the Preference defore the Brothers and 
Siſters, which i 18 a plain Demonſtration that they were 
eſteemed nearer, of Kin. Vide 1 Vent. 414. And then, 
by the like Reaſon, the en e e oy 9 2 71 ä 
ferred before the n „ Nt 


Þ 


0 81 «4% $ 
* 3 Th { * * 


1 * Wan new e wire. ee 1 the 
latter End of Juſtinian s Reign, but they. were ſuch 
as had been in ancient Practice in the Preetorian Court, 
(vi. ) the (a) Brothers and Siſters were let in to ſhare (e) But ſuch 


with the Father and Mother; bur all other Collaterals * 


more remote were excluded; and the Grandfather and have been of 


Grandmother were preferred before the Uncles und GT be ex 


Aunts. It eres Rileys View of the Civil utriſque fe- 
Law, (Page 


63.) chat the Grandmother, r. of the _ 55 
aſcending Line, to the utmoſt Degree, was ancieritly _—— 


— before the neareſt Collaterals; but that may 1 


now be altered by the Statute of Car. 2. which prefers | FO OY 
the next of Kin, tho' Collateral, before one tho' Li- 
neal that 1 is more remote. 


Hr N 
1 l j 1 % ARS 250 Te H Mi 
: «4 


Bü or" our ( Ale, the FEOF Al. ares of 


Kin 10 the Inteſtate than the Aunt; for che Aunt is 
not ef Kin to the Inteſtate, but as ſhe derives her Kin- 
dred from the -Grandmother-..her Mother, and there - 
fore not iti e 85 Pe fee 5 vs where one is lineal 
and the Cau wad the other. collateral, 
the K e (ou Fore be preferred: here the 
Grandmother is the Root of the Kindred, and ſo 
mull be x nearer than — that derive t their 0 
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De T, erm. ee, 1701. 


+ wor 
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9 


(a) Hale's 


Hiſtory 


of 


the Com- 
mon Law 


209. 


' 


Civil Law obliges us here, only as it has been ancient» 


5 Lord 1100. for that the Works of 7 


about forty Vears; after which they were totally neg- 


3 I e 


conſtant Prafkice of this Jewiſh (a) Nation, tap want 
of Iſſue of the Son, the Father ſucceeded to the Pur- 


chaſe of the Son, excluding the Brother, according to 
the Conſtruction of the Fewiſh Doctors upon the xxvii 


Chapter of Numbers. As you find it in Selden, De Suc- 


Ceſſionibus. apua Hebr40s, cab. 12. And indeed by all 
Laws, (excepting that of Juſtinian,) the Father was 


preferred to the Brother; but our Caſe falls nor with- 
in the Reaſon of Fuſtinian's Law; tho' if it did, the 


ly received, and it could not have been received tem- 
pore Henrici primi, who lived about the Year of our 


ſtinian were firſt 
* publiſhed about Anno Dom 560. and were practiſed 


lected in the Empire for 500 Years, and new Laws 


| were ſet up by the Emperor Bafilius, which were” fol- 


Time were found 3 Au, we het N of Amalf,, ; 


lowed till the taking of :Conſtantinople, Anno 145 3. and 


till the Vear 1125. (which was the 25 H. 1.) the Laws 
of Fuſtinian were not again heard of: But about that 


I 


Be © 


* The Works of Julinian v were Ke in - the following l 


ner, viz. The Code was the firſt Book which the Emperor. Ju- 
 ftinian ordered to be collected (for the moſt part) out of the Con- 


ſtitutions of the former Em 1» Kg dif] Pork in the Gregorian, Her- 

mogenian, and Theodofian Co e are only ſome F nts 
left of the two firſt, but the Theodofian i is intire: This Wor „ tho 
firſt ſet about, did not come out till the Vear 534. 2. The Dee 
or Pandetis came forth in the Tear 533. and 85 Sided: into fifty 
Books; it is collected from the Commentar A. nt Law- 
yers, their Reſponſes, and other Writings e Ende Ae out 
alſd in the Tear 33 3. and are divided int enables they are a Syſtem 
of the whole Body of the Law, but not ſo diſtinct and comprehenſive 
as it might be, n ſo uſeful at this Day as at firſt; the Inſtitutes 


ſometimes correct, or are contrary to the Digeſt. - But the ſecond Publi- 55 
cation of the Code came out after them, in which ſome Things are o- 


mitted which the Inſtitutes refer to from the firſt Publication. Laſt of 
all the Novels or Authenticks were publiſhed at ſeveral Times without 


any Method; they are called Novels becauſe they are new Laws; and 


Authenticks, becauſe they are tranſlated exactly and authentically. from 
the Greek Tongue, Vide Wood's UNE. 0 * Civil ILV, in 1 


| — b. 5 & 6. 


and were abliſhed a at ey Univerſity & — 
appears by Mr. Selden's Notes on Forte 


Pro cap. I 8, 1 4 1 5 
Selden of Tithes 490. andeallogin a (a) Treatiſe de uſu & (a) Lb. 1 t, 
aut horitate Juris Civilis | 


Mmanium, by Dr. Duck; who AP. s. 
was reputed to be an eminent and learned Civilian, | 


Iii 


See the Caſe of 13 Moo nd Anda 75 May 17 190 Grader | 
the Rolls: One died Idteſinte, Neaving a Grandfather thers Ste, 
by the Father's Side, and a — by the Mo- and Grand- 


mother on 


ther's Side, his next of ext of Kin; theſe (Grandfather and the Mother's 
Grandmother) ſhall fake 1 in equal Moieties * the Sta- Side eqpally 


tute of Diſtribution, 1 je ual D » for — 
tho the Grandfather by 2 ide; ms 1 Gab Bade 
Neſpects, be more worthy of Blood, yet here Dignity. - 

of Blood is nt Hgterial; in end the Brother 

the (b) Half Blood ſhall take equally wich cha Brotd 
. << chore ld; ae hen When of tha Ri 4 8 ans pres 
(Sir Foſeph Fehy(l) was ſo clear as to this Voigt, ür be nl. 075 n 
vaple: ae Fee v9 ene e £5 ile 
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Caſe 10. 


Salk. 2 36. 


2 Vern. 427, 
440. 


No Eſtate 
raiſed by Im- 


= ina der to his firſt, &c. Son ſucceſſively in Tail Male, and 
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an ex. 


Eſtate; 
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Ban Pl verſus Pham. 1100 
NN A c e 

Ek Caſe in Effect was: 4 ich in Fes of the 
Lands in Queſtion, deviſes them to Truſtees and 
4 Heirs, to the Uſe of them and their Heirs, in 
Truſt for the Defendant Popham for Life, with Remain- 


for Want of Iſue Male of Popham, Remainder over. 


- where a Deviſe was to A. for Life, Remainder to his firſt Son, and ſo to every other Son 
in Tail Male; and for want of Iflue Male of A. Remainder over: This was no Eftate-tail in 


he had by his Will given the Premiſſes to 


were, Iſt, 
Mant 7 Iſue Male f * did not by Implication 


A. by Implication, Q. Whether this Caſe be not wrong reported by Salkeld, & vide poſt 
754. 7H . 


2 
- 


Afterwards, the Teſtator TY a collie, Walt that 
ham, and 
the Heirs Male of his Body, now he wills, that if that 
Eſtate ſhould determine, and Popham ſhould die without 
Iſſue Male, then his BS ſhall be dipole of in ſuch 


Manner, Ge 


Pophan had no Iſſue dale and on the Remainders 
man's bringing a Bill to ſtay Waſte, the Queſtions 
Whether the Words of the Will, | ({cil.) for 


give 


— r n 


give an — 2 and ——_ ſeq aa * e 
ls N KI a wy Dey, 1 


FaT : $2 79 An 


4 Sreondly, Whether (Anis oo Und in the. Will 
did not give an Bſtate-Tail) the Codieil, reciting that 
the Teſtator had by his Will deviſed the Premiſſes to 
Popham' and the 1 Heirs Mals of bis Body, would not ſo 
far influence and explain the Will, as 2 \make i it an ks 
ne thou 85 it were not ſo before? 

« oe NiB 3 
And this having, 1 argued W in 1 
came now to receive a ſolemn Determination before 
Lord Keeper Wright, C. J. Holt, C. J. Trevor, Sir 25 
Trevor, IM. the Rolls, _ A. who all gave 

their Opinions ſeriatim, That only an Eltate 
for Life by the Will, and that the bx ame was-not e 
or altere by the coli „ Bs a, eee g | 


„ They all 8 1 — 108 —— * an yet 
Alan given to Popham: for Life, with Remainder to 
his firſt and every other Son, Wc. the Words [if Pop» 
ham ſhould die without Iſſue Male] ſhould not enlarge 
this Eſtate to an Eſtate- Tail; in regard theſe amounted 
only to make an Eſtate- Tail by unf - and Words 
of Implication would never deſtroy what .was before 
expreſſed (a); ſo that the Words [if he ou die with- () Ante P. 
out Iſſue Male] a mean no more, ber i "hg ſhould © 
die without Sons. Aa), ee e 21m 


And thouch it A be . that! ole theſe 
Words were conſtrued to create an Eftate-Tail in Pop- 
bam, then a poſthumous Son would not 1 0 which 
| would be rene to: the Intention of the Teſtator: 
755 160 * 421512121 (291, t 
The Anbwer n that witli it mig 
have been intended that ſuch poſthumous Son ſhould 
take, yet the Teſtator was here miſtaken as fo the 


\.3 i 


* 


(a) poſt p. 
78, 333. 


(b) a Youu, 


J70. 


3 


a remote Miſchief or 
be? 4n the Power of 
Tail; fo that this being 


forefeen, it Was .cetitainlyin\ che Intant c the Teftptor 
to obviate and prevent the ſame:;;-iand it was 8: Maxim 


| Life, Remainder to his firſt, a. Son 


= 4 


— * n : [ 's i 
= » — 
9 WV 1 Z. 


8 
* 4 
. 


De Term. 5 


Law, — conſider of it; Fain» + 
neyt; heran it was 
obvious, that the Teſtator intended it ſhould not 
do bar te Retugcoders, 
be could da. Af! babe am 
4 Miſchief: nehr nnd elo he 


4 


which it was plain 


in Law equally certain, that herei there is àn pre | 
Eſtate limited, no Implication (4): oug he to be WE 


ted to Carrol 1 it en facit ſer tat. 


71719081 901 01 wh. 18.3 


. Be por Baur C. J. In dhe Cafe of () Nabe v 
Hurrel it was held, that if chere be C ih fu Hruſt fot ; 
in Cantitigency, 
the Ceſtuy que Truſt for Life cannot deft: Fe 
gent Remainders: And the Devile in "help 
Caſe being by way of Truſt, that may ſupport e K. Right 
of a poſthumous Son: But to raile an Eſtate by )Loten- | 


tion or Implication, contrary - to what is before ex+ 


preſſed, is to ſay, a Man thinks differently from what bat 


he { peaks, which is unnatural and unreaſonable. It is 


true, if I deviſe an Eſtate to 4. for Life, Remainder to 


the Heirs of his Body, in this Caſe, notwithſtanding the 


expreſs Eſtate for Life, yet the ſubſequent Words do 


merge and deſtroy it, by turning it into an Eſtate· Tail; 


but the Reaſon is, becauſe here ſuch ſubſequent Words 
are expreſs Words; Heirs of his Body are expreſs Words 
of Inheritance, and a Limitation in Tail; which is an 
Anſwer to the ObjeQtion from Lewis, Bowles s Caſe, (11 
Co, 80.) for thete alſo we find an expreſs. Limitation 
in Tail: But in the principal Caſe, 2 Raiſing an E. 
ſtate · Tail by Implication would contradif the expreſo 
Lirnitation, and conſequently the Intent of the Teſta · 
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C w_ io! il (a) Caſe in 9 C.'127;b. aer J 
Deviſe to A. generally, (expreſſing no Eſtate) and if A. verſus Hewer 
ſhould: have no Iſſue Male, Remainder over, which, "he 18 
that Reaſon, was riguely adjudged + an N ee 


wel J. There is rio Diflerence between 4 Deed and 
a Will in this Cafe; for if a Man doe Yeed vive 
Lands to A. without expreſſing any Eſtate, cord bur 
wards adds the Words, If 4. die without Iſſue, then to 
B. this done an * Eftate-Tail. | "Dork "PR 3. þ 


As to ) Robinſon's Caſe cited by Lord Hale, 1 Vent. 
230, King verſus Melling, if I deviſe Lands to A. for 
Life, and if be die ſans Iſſue, then to B. as this Caſe 
is put in Moor 68 2. and 1 Roll. Ar. 83. pl. 12. it 
differs from the Caſe put by Lord Hale, (vix.) no expreſs. 
Eſtate for Life is given to 4. But if it be Law as put 
by Lord Hale, it muſt be upon this Suppoſition, that 
the Deviſee over was Heir at Law, (vi) One deviſed 1 
Lands to A. for Life, and if A. died without Ifſue, then : 
to his [the Teſtator s] right Heir: Now this might be 
allowed to be an Eſtate-Tail in 4. without contradicting 
the Reſolution in the principal Caſe; for where the De- 
viſee over was Heir, there muſt bare bib a moſt ne- 
ceſſary Implication, that A. the firſt Deviſee ſhould have 
an Eſtate-Tail, becauſe the Heir of the Teftator was 
excluded from taking, until the firſt Deviſee died with- 
out Iſſue; which Diſtinction ſerves alſo to anſwer Bur- 
leys Caſe, put by Lorc Hate | in the ſame Place 1 in Ventris. 


With regard to 5 Caſe of Clark and Day, re 
1 Roll. Air. 839. pl. 4. Moor 553. Owen Tbs. 


But of this the Lord Keeper doubted. nd vide Fans 259. & 
ante Fiſber verſus 8 But his Lordſhip held, that where in 
the Premiſſes an Eſtate is en by Deed to one and his Heirs, and if 
he die without iſſue,  &c, E Wotds are fillicient a6 reflrais the for- 


rl r | 
Create an Eflvee-Tail. Bo 


* * 1 . 
o — — 
ack I I” HIVE PII — 


— 
— GY A OST TO POET TIO, 1 ** **» 9 way "7 


8 De Ter erm. Ss Hill. 1702. 
| Blix: 3 313. hae one rid 1204 to his Daugbter 
Roſe for Life, and if ſhe married after the Teſtator's 
Deceaſe, and had Heirs of her Body, that then ſuch 
Heir ſhould have it after her Death, and the Heirs of 
their Bodies; and if ſhe ſhould happen to die without 
Iſſue, then the Teſtator deviſed the Premiſſes to his 
Daughter P. It is indeed ſaid per Rolle, that Roſe had 
an Eſtate- Tail, but by Moor (with whom Lord Hale 
agreed in King and Mellinig's Cale) Roſe had only an E- 
ſtate for Life; thought in the arguing of the Caſe of 
King and Melling, No Roll being brought into Court, 
it appeared that no. Judgment was- ever entered. * 
9 * the Cale of Loddington and Mme (a) C. B. 7 NV. 3. 
Salk. 224. Deviſe was to T. S. for Life, Remainder to his ie 
ik Pa- and if he died without Iſſue, then to another; J yet re. 
ces the Caſe ſolved that 4. had an Eſtate for 8 0 way in 1 


is reported 
23 than the Words Were expreſs. 


here cited, 


there being the Clauſe, without Impeachment of Wage and alſo 6 Wins of Limitation lun. | 
added to hs Devite to the Iſſue. 4 : 


E As to the Gon Point, (uc). blades RY e Teftator's i 
| Recital in his Codicil, that he had deviſed the Eſtate 
to Popham, and the Heirs Male of his Body, would al- 

ter and enlarge the Eſtate given to him by the Will ? 


It was reſolved, It 1 ſhould. not ; chiely Words being 
ſufficiently ſatisfied, though Popham had no Eſtate-Tail; 
for, ad vulgus, where an Eſtate is ſettled upon one for 

Life, Remainder to his firſt, Cc. Son, this is uſually | 
called Intailing an Eſtate; that is, when it is ſo limited 
as not to be in the Power of the firſt Taker to diſpoſe 

_ oft; ; and every one that is to claim by ſuch Settle- 
ment muſt be Heir Male; for the firſt Son after the 
Death of his Father is Heir Male. : 
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* It appears e Report FF) this Caſe in Croke, x that vr a 
Fenner, Juſtices, held, Roſe had but an Eſtate for Life, 


Pinion of * CG J who ſhe had an Eftate-T i. 
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But if it were not ſo, and the chal falſe in this 
Reſpect, yet, per Holt G. WF A falſe Recital in a Will 
' ſhall not amount to a Devife. As in 2 Pentris = 
rien verſus Wyvell, one by Will recited, that he 
gveh f Eſlate do Is Wife for ber Jointure, w 
in Truch/he-had nüt; and reſolved, 


not amount to a * ae being intended | to 


paſs thereby. 52+ lg 


4 
18 WON 


Thirdly, It was agreed likewiſe, ths the Word [Heir] | 


was not always and of Neceſſity to be intended as a 


Word of Limitation; thus in 2 Vent. 311. Burchett ver- 
ſus Durdant, a Deviſe to A. for Life, Remainder. to the 


Heirs Male af the\Body of A how living,” theſe were 
Words of Purchaſe : 80 in Raym. 278. 2 Jones 114. 1 5 F 
Liſle verſus Grey. Lands were limited to A for ,Likg; \ wack 
Remainder to his firſt and every other Son, m Taj, 1 
ſo ſeverally and reſpectirely to every of the Heirs Mals 
of the Body of A. and the Heirs Male of the Bodies of + © 
ſuch Heirs Male; in this Caſe the Words Heirs Ak 9 
were undetſiood to i Sons, and to be Words, „„ ee 
n. AY by ny” > aan epi 
5 "OE a} þ v6 hace: den ord 


FM 


Upon which, the Court 3 an Inj anion to 


ſtay Waſte; und an Were to My eakave of *what 'Tim- 
ber had em felled.” 0 * 493 teen dy 5 Nite 7 


% 44 1 5 1 3 11 e oo FW: 4 FEED 


Vide the Caſe of Langley mts Bolin referred May 1907 out of 
Chancery to the Judges of G B. and Nez differe 1 65 mi the, Gaſe 
above; foraſmuch as the Limitation the ere ng N all che Son of 

the Grandſon, if there had been more chan ſhe, che ſi had 


8 Iſſue Male, unleſs it had been de to be aid 1; 
the Grandſon, the Remainder-man muſt have had the Lands in 


rence to a ſeventh Son. | Vide allo oſt and Central en ail 
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Caſe 11. | Watts verſus Bullas. 

Wright and "AN | ee 
Maſter 


* Roll J. 8. made a n Conveyance to his Brother by | 
488 the half Blood, which was void and defective at 
Conveyance Law ; afterwards J. S. died without Iſſue, upon which 
Brother by the Brother (who by Reaſon of the Half Blood could 
—_— not be Heir to F. s) brought his Bill againſt the Heir, 


which was to compel him to make good this Conveyance. 
void and de- 


ire 2 0 RICO By, HAR Re Oe | $ 


For the Defendant it was objected, that this 1 a 
voluntary Conveyance, it ought not to be made good 
in Equity, elpecally againſt an Heir at Law. 


But Lord Keeper was of gen 900 25 the Gun: 
ſideration of Blood would at Common Law raiſe an 
Uſe, and as before the Statute of 27 H. 8. ſuch Cui 
que Uſe ſhould have compelled an Execution of the 
Uſe in a Court of Equity; ſo would this imperſect 
Conveyance raile a Truſt, in reſpect of the Coclidain 
tion of Blood, and conſequently ought to be made 


| es: in 0 And 


De gerd D cee e 
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q | Aridir-being:faid bs de olg cebit/chowgh a Con- 
reyamer to) younger! Ghildien" would, if wid at Law, 
be made godd in Equity; ryrt it had been deereed in 
the Houle of Lords tllat they would nqt ſupply the 
Want of u Surrendey in Caſe of u Deviſt of = Copy- 
hold to Grandehildres} and by the ſame: Renſon Equiry 
ſhould not regard the Relatioh of a Haff. Brother Aut 


5 01 bo ELLLOD e A S113 ac nne m „Ahn 1585 


To this the Maſter of the Rolls anſwered, tliat it S0 would 


was his Opinion, ſuch a Deviſe of a Copyhold, with- 2 | 
* a Surrender, ought to be made good 12 Grandehil- > Caſe of 


Deviſe of a 


den, as well as Chiluren; und if the ſame Caſe were Copyhold ts 
to come now into the I due ef Lords, it would be ſo + pad 


„ and that he had, and would' decree 1 it wo Fo mY. 


CENTERED Dd Cty A} 6165444 IN 33 1 


P 1 8 be 1 X $4) a0 
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* The like was alſo declared per Lord Harcourt in the Caſe of Free- = 
Bone verſus Rant (Trin. 1512.) ad it is obſervable, that the Caſe of 


Kettle and 7 being cited before 


ton ſend re d to hy Mr. Paolqy) 1 
Lord Cowper, in the Caſe of Furſaker verſus Robinſon, (Micb. 1717) hae 
Lordſhip doubted thereof, in regard the Grandfather, by the Act 43 Eliz. 

for maintaining the Poe: is bound to maintain his Grandebild ; mIRC 
he faid, he wen be Lot GET) ia, N 


i 


* _— EY 


W bit verſus Nutt. 8 5 
| Oz by Anti, reciting that hes 1 ho ins On al p 
for two Lives in a Church Leaſe, covenanted to 22 


convey his Title to the Premiſſes by Sack a Day, to * by nag 
FS as F S. or r his Counſel ſhould adviſe. 


__  Chaſeand 
| of the Conveyance, who dan var th Lo 


die dealing 
10 happen d, that er the Articles, and before the 
Time net for the Conveyance, one of the Lives 


dropt. And the Queſtion being upon whom the Loſs 


: ach 2 7 
6 ho 2 ö ö = 4 
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to ſell the Revetfion expectant 


the Los of eee be wm the: 


in the ſame Maniner as if the Rev, 


one. of them had died before the 
chaſer ſhould there 
each Caſe, in Equity, the Eſtate is a8 1 2 
the Time as the Art iides ſealed. - otra © 13 13 or. 
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But his Lad 8 that if 418 1 
had dropt before th Execution. ef the Conveyance," it 
> Wd have been another rating ſor that the Mos 
ney was to be paid upon the Conveyance, and. no Effate 


being left, there ove yr be no Conveyance. , 
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Quer. amen ebe Reaſon of this Diſtinfion berween the Lol ef et 
and of the Whole, Makers the Eaſe of Caſs verſus Radar & res; 
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deſcendible before ce the 
| toalltheIf-) 8 Ne e to all the Iſſue ; but tlüs wWas Fr =} 
and when | frerwards alcered, hen Tenures by Knight torde 


rence in « ths G of 3 but that "Y Calla 0 
prefers the young geſt Son, the Common Law the 
Eldeſt; and therefore, A, by! the Common Law the 
Iſſue of the eldeſt Son, Female as well as Male do, N 


| Farbfity i erit gore Pet hers, 
J the Lahe 12K . 
ferred the 15 of Deſcent — the eldeſt to EY 
youngeſt Son, it ſhall alſo, by the like Repreſentation, 
carry it to the Daughter of the Foingeſt Son: And 

there is no Ground to make any Difference betwixt a 


Deſcent by this Cuſtom, a and by the Common La... 


K 


Au ans, Tho Lord Coke be. of another Au N 15 it ap- 
— 4 pears from the beſt Wütbörs, as Lambard's S. Laus, 


Conqueſt, inter Leges Gulielmi 1 mi, 36. fo. 167. and Selden in Eadm. 
ture of - Ga- 184. That all the Lands in England were at "firſt, "i ; 
velkind, and nqueſt, in Nature of (a) Gavelkind, and 


ara, Were introduced for the Defence df the Realm; r 
eee then, in order the better to preſerre the Family and 


ow wy Tenure, the Deſcent Was ; reſtrained: only to the eldeſ 
e Son; $ but Jet, notwithſtanding this . the 
— Right of Repreſentation ſais wot? to take place; and 
et Reproſen- by the Com mon Law, if the eldeſt Son happened to 
tation con- die 1 in his Father's Life-time, leaving Iſſue a Daughter, 


ed, 
(% Vide i in, the Inheritance deſcended to her in Preference to any of 


Dee, the other Sons, ſb that the Female, by Way of Repre- 


p. 50. ſentation, was 55 preferred to the wr hah era * 


: * k # 4 * 4 4 + * 


| Right of Rep Ire entation-was not rr . e 


MY: 


Right of This Right of Rep add b is not elk to 25 


. Laws of England, but has prevailed by, the Laws: of 


ſeyed in ref aQntr ies ; as may be ſeen in (5) Numb. Chap. xxvi- 
00 Rae. v. and Chap. XXXVI. For tho! by the Fewi Law, s 
 Fiſtory of the Male inherited excluſively of the Females, and the 
mon Law, clio Son had a double Fortion of his Father's Eſtate, 


8 1 F 


m_ 


OY was confined to . a8 he firſt Begotten, yer” 
we find when Zelophehad the Son of Hepher died, lea- 
ving no Sons but Daughters, and the Daughters came 
unto Moſes claiming the Poſſeſſion of their Father, this 
being a new Caſe, Moſes is {aid to have brought their 
Cauſe before the Lord, who commanded him to give 
them the Poſſeſſion of Thas Father ; ſo that it was hee 
determined, that they ſhould take the double Portion 
that belonged to their ather, as the eldeſt Son, by Right 

of Repreſentation. So is Selden de Succeſſionibus apud 
Hebraos, cap. 23. V 


The ſame Law was Part of the twelve Tables, and 
from thence came to be. obſerved among the Romans; 
and here in England, the Rig ht of Repreſentation 5 
holds as well in caſe of 1 deſcend ible by _ 
Cuſtom, as by the Common Law. S0 in the Caſe of 


Gavelkind Lands, where the Cuſtom in Pleading is oo - 4 


thus ſet out; (Raft. Cuſt. 143. 4.) quod terre & tene- 
menta de tenurd de Gavelkind de tempore, Ic. inter her- 


des maſculos partibilia, © partita fuerunt; and yet if a Io Ca of | 


Man ſeiſed of Gavelkind Lands has Iſſue e Sons, 5 . 


Lands, if 
one of which dies in the Life of his Father, leaving one of the 


Iſſue a Daughter, and afterwards the Father diee, there No N 
can be no Doubt, but that this Daughter ſhall inherit thy Father, 
the Purparty of her Father, tho' ſhe be not within the Dau er: | 


Words of the Cuſtom, ({cil.). "That the Lands are par- and tr the 
tible inter Heredes maſculbs; but the Cuſtom, by Con- the Daugh- 


ſtruction, ſhall extend. to Daughters, Jure repr «ſent 4 ber ſhall 


have her Fa- 


tionis. . And. there is no Difference between the Cuſtom chers Share, 
of Gavelkind and this of | Barough-Engliſh; only in Re- 
ſpect of the Quantity of the Land which the Heir 
ket ; there each Son taking an equal Part, but here 
he oungeſt takes the whole, which with not vary the 
nin  Conſtrution ae the We 
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| Tenant dy- 


ſhall deſcend the Years 1660, 1661, Intrat - Hill. 1655. Rot. 779. 


 Copyhold ſeiſed, were by the Cuſtom of the Manor deſcendible 


bis Heir, the Uſe of B. and his Heirs, who died before Admit- 


_ eldeſt Son, 
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theſe Lands; ſhould have the Land? and adjudged, that in this. 
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The 8 The ame Law Ow Notice of theſe Cuſtoms 
is, tha 


Copybols Of Gavelkind and Borough-Engliſh : And there is a very 
Landsof ny remarkable Caſe adjudged in Lord Bridgman's Time, 


ing ſeiſe Which is not reported in any printed Book; it was in 


o his young- 
elt Son, and C. B. inter (b) Hale and ——, where the Caſe was, 


a Surrender That the Copyhold Lands of every Tenant dying 


is made of a 


* f J. 5-4 to the youngeſt Son, and a Surrender was made to 


— tance : It was agreed, if B. had been admitted, the 
tance, his youngeſt Son, after his Death, ſhould have inherited ; 
and not his but in regard B. died before Admittance, the Queſtion 
youngeſt» was between the eldeſt and youngeſt Son of B. who 
ſees if the Caſe, the eldeſt Son ſhould have the Land, becauſe of 
been laid to the Straitneſs of the Cuſtom, and there never having 
ie dane been any Seiſin in the Anceſtor ; ;»but, by my Report 
of Borough- it would have been otherwiſe, had it 4 "alledped 
67155 that the Lands were in the Nature of Borough-Engliſh; 
ſeems tobe which it was not, but only ſet forth as a particular 


Caſe that s Cuſtom ; for the Law takes "Notice of the Cuſtom of 
ciedin .g, Bor ougb. Engl iſo, but not of this ſpecial Cuſtom 3 which 
159, under is likewiſe the Reaſon, why in Pleading that Lands are 
the Name of of the Nature of Borough-Engliſh, you need _ "ie _ 


Pain verſus 


Herbert. forth the Nature of the un al. +70; 


This Caſe ſeerns at beſt to be # r me; den i = 
Reaſon of the Diſtinction there taken is on my N 

in the preſent Caſe, the finding of the Cuſtom dow 

not ach the Daughter, bue on the contrary e 

preſly comprehends her; for it is found, that the 

Lands are deſcendible to the y Son and "his 

Heirs; tho without that expreſs Mention of his Heirs 

the Daughter ſhould have inherited. Now this Cu- 

ſtom is not to be taken firictly, and according to the 

I Letter 
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Larcar, "i ſhall receive. fac Outer as may 
comprehend neceſſary Conſequences and Incidents in 
Courſe of Deſcents; and therefore, tho the Father em 
be diſſeiſed and die, 10 that he is not ſeiſed at the Engliſh ” 
Time of his Death, yet the Right of Entry ſhall des Std i: | 
ſcend to his youngeſt Son; and Tho? the Son: ft before dien yet | 
any Entry, yet, without Doubt, the Right will go to the the o Lancs 


Daughter, notwithſtanding the Son could not be {aid to g,. 


to ned 


have died ſeiſed, within the Words of the Cuſtom. | N 


So in this Caſe, if a Deſcent be caſt, the youngeſt 
Son ſhall have his Age, as'much as if he were Heit 
at Common Law); and there is no reaſon why the 
Repreſentative of the youngeſt Son, (viz.) the Daugh« 


ter, ſhould not be included within the — of rhe 
Cuſtorn. 2 


ls the Caſe of nu nn Malſter, 1 Rob 4 #34 
pl 1. 1 Foxes 361. Cra Car. 410. The Cuſtom, of the 
Manor was, that if any * died ſeiſed in Fee-fims 


ple of Lands within the Manor, the ſame ſhould de. 


ſcend ſilio Junior Fenentis cuſtomarli fic obientis 
ſeiſui, nataram de Borough - Engliſn; and a 


Tenant of the Manor being ſeiſed in, Fee, furrendred 
his Lands to the Uſe of himſelf and his Wife, and his 
Heirs ; afterwards he had Iſſue three Sons, and died 

& ſeiſed of the Reviriion, and afterwards che young reſt 

Son died in the Life · time of the Mother, without Hias 

and then the Mother died: Upon which the Queſtion 

being, whether the eldeſt, or miaule Son ſhould inherit? 
the Judges were thereupon divided. "Barkelgy and By, 
ſton held, that the middle Son ought to have the La 
baron mga nl a keto eff 


Now I obſerve, that there the Cuſtom Was ns. 
cial than in our Caſe, it not being, that if a Man 


died ap generally, — thould deſcend to his 
8 
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youngeſt Son; but if he died ſeiſed ſpecially, ( l), in in 


Fee: fimple. Tho? in that Caſe Fones and Crook declared 


it as their Opinion, that if the Father had been diſ- 
ſeiſed and died, the youngeſt Son ſhould not have in- 


herited; which makes it ſeem leſs ſtrange, that they 


ſhould exclude -the middle Son when the Cuſtom was 
ſo ſpecial ; for the Father did not die ſeiſed of the Fee- 


Simple, but of the Reverfion. But let that Caſe. remain 
Wann the Saen there differs from-ours* 51, 


It was obj Qed by Mr. Weld, (who argued on the 
Part of the Defendant) that whoever takes by Deſcent 


muſt make himſelf Heir to him who was laſt ſeiſed; 3 


and the Daughter cannot make herſelf Heir to the 
Grandfather. 


- ! 


But in Anſwer to that, it muſt be here intended, 


that ſhe is to make herſelf Heir to him who was laſt 


ſeiſed according to the Cuſtom ; and if the Cuſtom ex- 
tends to her, {he is then Heir to her Father or Grand- 
father laſt ſeiſed ; and as the Daughter of the eldeſt 
Son, at Common Law, Jure eee makes 
herſelf Heir to her Grandfather, ſo the Daughter. of 


the youngeſt Son here makes herſelf Heir t to her Grand- 
8 father by the Cuſtom. [? | 


The Caſe of Goofy wee Bullock, I Kol. . 623 3; 
pl. 3. is a full Authority for me: There the Cuſtom 
wa that if a Man died without Heir Male, his eldeſt 
Daughter ſhould have his Lands; and the Tenant had 


no Heir Male, but had Iſſue Ar Daughters, the 
eldeſt of whom had Iſſue a Daughter, and died in the 


Life - time of her Father; adjudg wn this Grandaughter 
was within the Cuſtom, and ſhould have the Lands by 
Deſcent: upon the Death of; the Grandfather. - Now 
by the Common Law, the eldeſt Daughter has not the 
Freire before the Reſt, but all inherit equally; yet 


42—— Culſtom 
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Cuſtom may give the Inheritance to the eldeſt Daugh> 
ter, and then her Iſſue ſhall take it Jure repreſenta« 
tionis. This is as ſtrong 3 in Borough-Engliſh. 


is objected; and there the Cuſtom was, that if a Man 
took to Vite 1 fary Tenanf of e. and 
had Iſſüe, an er, Me'ſhould be Tenant by 
the Curteſy; and one married a Woman to whom a 
cuſtomary Tenement did deſgeng during the Coverture, 
and had Iſſue, and ſurvived her; yet it was adjudged, 
that he ſhould not be Tenant by the Curteſy, becauſe 
che Woman was not a cuſtomary” Tenant at the Nime 
of ibe Marriage, and ſo not within the Cuſtom, which 
(lays the Book). Was to be taken ish 


No admitting that Caſe to be Law, it doth not 


affect ours; for there is a particular Cuſtom giving the 


Eſtate to the Huſband, under particular Qualifications - | 


Law to the eldeſt Son, and carries it to the youngeſt 


Son generally, and muſt have all the Conſe uences of 


a Deſcent; only with the Difference as to the Perſon. 


This Expoſition of the Cuſtom will zend to quier and 
ſettle Eſtates and Titles, by introducing the ſame uni- 


form Rules of Deſcent in all Caſes ; whereas if Jones _ 
and Croke's Opinion were to prevail, it could; not but 


occaſion Uncertainty, and conſequently Confufion. 


]udgment for the Plaintiff per tot Cur, 


Memorandum Upon the firſt Argument, both Holt 


C. J. and Powell J. denied Sir John Savage's Cale to 
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Cob up ries 5 Jule 1 — Cook. 


Salk, 620. IN Ejeftment, on a long Special verdig, the Caſe 
Surrender of || was but this: Zacharia Gif was ſeiſed in Fee of 
« Copybold the Lands in Queſtion, being Copybold Lands, and 
of Baron {urrendered the ſame ad opus 8 uſum predift Zacharis 
and Feme for his Life; and after his Deceale, to the Uſe of Var 

Lives, & Jentine Cliff bis eldeſt Son, and Alice his Wife, pro & Au- 


heredum & 


affignatorum Tante termino vitarum ſuarum, & heredum « ' aff 2 
of the ſaid m prediftorum Valentini & Alicie, & pro defettu ta- 


Baron and 


Feme, and lis exitus, to the Uſe of the ri right Heirs of boil 
for Default | N 
fy "s for ever. 
ſue, to the right Heirs of A. this is an Eſtate in Fee, and not an man in the Baron and 
Feme ; otherwiſe had it "un the Caſe a Will, | 


Not long ther, Zachariah was admitted and tied; . 
and the Queſtion was, whether this Eſtate limited to 
Valentine and Alice his Wife, was an Eſtate-Tail only, 
or a Fee-fimple ? If a Fee. ſumple, then Judgment was 
to * given for the 8 Accordingly judgment 

s given for the Defendant by three Judges againſt 

Gould ]. the Caſe having been thrice argued, and the 
Court for ſome Time divided. 
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Gould J. 1 rt pd chat che Eſte limited 
to Valentine and Alice 1 4 vr watt en "fe: 


MH 2Yi9H 344 Yhe'w Pr Fat: Sgt. 45 5 

The Reb bebe in iche Caſe of. rabies (a) works 925 Moor 
Digg, cited in Beresford's 'Caſcy 7 CG. A k Which Fre. Eis. 
ſeemed at firſt to be againſt me, was che only Matter 475 
that ſtuck With me; toe I ſhall-ſhew wherein that di 
fers from the preſent Caſe ;'I am ſure 1 have the Ins 
tention of 'the Surrenderor on my Side. It muſt be a- 
preed, that the Words | de corpore] are not preciſely ne- 
ceſſary to the Creation of an Eſtate- Tail ; it is ſuffici- 
ent that chere are other Words tantamount; and La- 
gree that there is no Difference, in Point of Conſtruc- 
tion, between Limitations of Eſtates out. of Freehold 
and Copyhold Lands. In this Limitation here is the. 
Word | Heirs]: and it is further ex plained what Heir: 
are meant ( ( ſcil, ) of Valentine and 4 and though the | 


Words be in the Gonitive Caſe ( ſeil.) Heyedum pradifto- 


rum Valentini & Alicie, yet they import the ſame as if 


they had been limited in the Ablative Caſe, with the 
Prepoſition de, (viz) Heredum de praditt Valentino & 
Alicia ; and then the laſt Words aſcertain what tans, 
(ſeil.) ſuch Iſue of Valemine and Ale. apy 8 


; 161 


1. 
1 


The Reſolution of Beresford's Caſe i an! lives for 


me; and that Limitation, upon Compariſon, has no 
more Words in it than are in our Caſe; the Words 
[ſuch Iſſue] reſtrain it to the Heirs of their two Bodies, 
and do not extend to the Heirs of the Survivor. Beck's 


Caſe in Littleton's Reports 159, 253, 285, 315. and al- 
ſo reported in 'Cro: Car. 363, 364. by the Nams of 
Boreton verſus Nichols & , is an Authority in Point for 
me; for the Queſtion there was, whether the Limita- 
tion was an Eftate-Pail, or à contingent Fee-ſimple? 
And it was held an Eſtate-Tail; for if it had been LY 


aten Fee, the Remainder over had b — 
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- -» Heirs and Aſſigns of the aforeſaid. Valentine and Alice, 
as. the I is agreed in Littlaton ( Reports 347. 


& þ contingat that the Feoffee die without Heirs of bis 


Ni becauſe an Eſtate-T 
and'the e wore 1 nat control *bg 8 


4 


As to the Caſe of Abraham deli Trigg,” the Limita 
tion there is not like ours; becauſe; there it is to the 
Uſe of Gabriel Dormer and his Heirs Males; not to the 
Uſe of Gabriel: Dormer and the Heirs Males of Gubriel 
Dormer aforeſaid, as it is in our Caſe ( ſcil.) and of the 


It is held in Plowd. 5 1. a. if a Man make a Feoftment 
to another, to have and to hold to him and his Heirs, 


Body, that then the Lands ſhall revert, the. Feoffee 
takes only an Eſtate-Tail, the Generality of the Gift 
being corrected. ad the ae ra Trips 9 is os 
n 74. nA 141 


It is ob} iefted, "IS ha „ Word on [aſh W 1 a 
ail is not aſſignable ; 


Limitation.” T7 3 39%. kl * f Noz Wang 't 


Reſp. The Expreſſion. of [aligns] 4 not ans 


{wer the Senſe of the Limitation; for a Man's Aſſigns 


are included in himſelf, and implied. in the Limitation 
to the Surrenderees before; alſo the ſame Word As- 


ſigns] is to be found in Canon s Caſe, 3 Low: 371 and 
M that was de but an Eſtate-Tail. rt 


"OR J. I am of alan: that the las ix A Far: 
imple in Valentine and Alice. 213,055 6157's 101 6h 


Sz 


It is 2 > one Rule, That in em e of i an 
Eftate-Tail, it muſt appear of what Body the Perſons 


| who are to inherit, muſt, iſſue. - This is of the Ef 


ſence of the Eftate, 1 Inſt. 27, and therefore if a Man 


give Lands to another, to hold to him and his Heirs 


Mate, the Donee takes a Fee-fimple, becauſe it is nat 
7 limited 


* 7, erm. . Paſchs, 1705 


a by the Gift, of what Body 7 Ilſue Male 7 
be; whereas thoſe Words in a Deviſe carry an Eſtate 
Tail, becauſe of the Intent; but in a Conveyance at 
Common Law, as this is, the Donor muſt by expreſs 
Words, give Direction from whoſe Body the Heirs 
inheritable are to iſſue. Lite. ſe. 31. 1 Inſt. 27,28. 
27 H. g. 27. Hob. 3 2. 9. H. 6. 37. A Gift to a 
Man U heredibus de carne ſud, is an Eftate-Tail, 3 334 
fixe, pl. 15. for the Words [de corpore] are not fo ſtri 
ly required, but that they may be expreſt by Words | 
SPE Kok : And the Example which the Statute of 
Weſtminſter puts hath not 9 5 Words [de corpore ſuo,] 
1 Inſt. 20. 5. but ns Words [de] or [ex] are abſolute- 
1 1 to make an ee. 5 H. . 6. 37 Ed. 
3. 743. Dir ucts : 


The 1 0 in Bereeford 8 Gb bee upon. — 5. 
Word de.] In our Caſe, . the Limitation appears at 
firſt in Lain ready to our Hands in the Genitive Caſe; 


but in Abraham and Trigg's Caſe, was in Engliſh, and 
afterwards turned into Latin ; and that Gaſs was ad- 


judged upon 75 Deliberation ; yet ours 18 much 
* to pals a Fee-ſump BR” oft 8 


But it is LET ed, chat the Words 2 Iſſue] ]in the 


ſubſequent C * fapart ts, ho both Falemine and 
| Alice. FR OS WIR 


Reſp. 72555 that a be „ it ll omits of what 
Boch that Iſſue, is to come, which is the principal 
Thing; for upon the firſt Clauſe, the Heirs of the Sur- 
vivor take - Whole; and They are ſuch Iſſue, and 
ſo it remains uncertain of - whoſe Body the Iſſue inhe- 
ritable is to come. It would have 4 otherwiſe if 
the Words had been [and for Want of Iſſue of the Sur- 
vivor, , &c.], But here the Words are as general as can 
be; it Vas, indeed, the Intent of the Surrenderor 
. 12555 in 
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(Y) For which 


Is wo Term. | Paſche, 7 705. 


_—_ 


in this Caſe to give Valentine and Alice only an x Eflate- 

Tail, but then he ought to have made Uſe of proper 

Words ; ; and there is no Difference in Conſtruction be. 
Geer nn, tween Copybold (a) and Freehold Lands, as is agreed 


Wig. - in the Caſe of Seagood verſus Hove, Cro. Car. 36 7. 


But it is objected, that volumas during ht to bs 
obſerved ; - and bers is a "Retyainger limited orer. 1 


A. to chat the wit « hi Donor to bb obſerved, 
ought to be in Charta ſna manifeſte expreſſa, which is 
not ſo here : But this Point has been already determin- . 
ed in the Caſe of Harrington verſus Smith, 2 Sid. 41, 
73, 74. which is our Caſe in Terminis, and upon a 
Surrender too; and although it be not mentioned in 
the Book whether any opinion was given, yet by the 
Note which I have of that Cafe, it was then held to 
be a Fee · ſimple. It will be of dangerous Conſequence 
to allow a greater Latitude in Limitations of Eftares- 
Tail than has heretofore been done. FR ot Tn 


| Powell]. 1 am 6 Opinion that the Eſtate lane 
to Valentine and Alice is a Fee ſimple, POL 19 208 


The Objection is, that it appears to have ties 
the Seelen $ Intent to paſs only an Eſtate- Tail. 
But upon great Conſideration, I cannot perſuade my- 

ſelf to comply with that Intent, without doing a great- 
er Injury, by conformding the Natnre of Eſtates, and 
ſetting no Bounds to Limitations; ſo that it will ne- 
ver be known what is an n Eſtate- Tail, and what a Fe- 
mae we 


A Fee-Tail was a Pes fiir (b) at Common Laws | 
Reaſon ne for there were three Surts of Fee-fimples, Abfolute, 
could have Qualified, ( which \ was as to Time only, ſeit. as *. = 


been limited 2 
upon it. 


See in Hayter verſus Rod, p. 366. 


1 


De Tat. Paſche, 17285. : 7 


as cu 4 Tree ſtood, or as F.S. had Heirs oof f his 
Body ;) and alfo Fer- fimple conditional, which was 
Enel as to the Heirs inheritable; for it was not 
a Fee aceruing upon Performance of a Condition, 
(che Donee having an immediate Inheritante, though 
it is true he had a greater Power over the Bfiate 
upon the Condition performed, but upon ſuch Petfor- 
mance of the Condition, he he Had not àn Eſtate deſcens 
dible in any other Mirner'tHan'before;'nb Body could 
inherit, * ſuch Heir as was within the Limitation ; 
but in regard ſome were of Opimon, that ut Common 
Law, the ſecond Huſband ſhould be Tenant by the 
Curteſy, and the Iſſue by bim itiheritable; when the 
Eſtate was originally limited only to the firft Huſband 

and Wife — the Iſſue between them; therefore to 

damn this Opinion was the Stattute De don made; 

upon which Statute the Judges, by Conſtructien, have 
made two Eftates out e the Ferne .de + n 

A Yb 
Ie - Conftraion of [ intttti6ti « nat be the une 

upon Surrenders as upon Deeds; and though it be o- 
therwiſe in Wills, yet eren in theſe, notwithſtanding 

the Words [Heirs c f his Body] were not neceſſary at 

Common Lau-; there always ought, however, 99 be 

ſome Reſſtaint of th. general Word [Heirs] to mak: 
an Eftate-Tail, as appears in the Caſe of (a) Herns ver- () Ame in 

ſus Alen, ' Cro. Car. 57. for there the Limitation over verſus Fer 

could not poſfibiy take Effect, if the Dove were not n * 

meant of Heirs Spetial. ee | 


Now are hate any Words of Reſtriction to au Heir 
Special? None, that are fo reſtrictive as to ſhew an 
apparent Intent in the Surrenderor, that only the Iſſue 
between Valemine and Alice ſhould inherit, any more 
than there were in Abrabam and Trigg's Caſe, which 
in my A does not differ from this. 


1 


De Lern. Paſchs, fe. 


and altho the Limitation to the firſt 


to make an Eſtate - tail. 


1 do not underſtand my Brother Gould) 8 N 3 
I think the Heirs of them and their Heirs, are the 
ſame, and the Words [ ſuch 1ſue] are of no Service; 
for they are uncertain, and do not determine of hole 


Body; and the Heirs general, in the firſt Part of the 


Limitation, are ſuch Iſſue; but if the Words had been 
{ for Want of Iſſue of them, Ji it might have been e 4 
tail but all Hens are Iſſue of ſome Huh; « mms my | 


E 
2 * 
8 

1 


We * * too. far e in 1 55 4 


| tention of the Parties in Conſtruct; tion of Limitations; 


and have made Eſtates ſo uncertain, | 175 Lawyers 
do not know how to adviſe Purchaſers; I cannot con- 
ſent to carry it any further; Becks Caſe differs, from 
this, and it was not necellary, or material, in that Caſe 
to determine, whether the Eſtate: limired were a Fee- 
ſimple or a Fee-tail ; for if, the Remainder was con- 
tingent, That was 1 and in the mean Time, the 
Remainder in eſſe was executed, and the contingent 
Remainder never happened; but there were more ſp 
cial Words in that Caſe, 2 [Heirs Male of his Body. 
Son of James | 
Beck which ſhould have Heirs Males, c. was only 2 
Deſcription of the Perſon, yet the Words [ſuch Le 
might likewiſe well enough refer to the Words | Heis 


Males, which may help the Reſolution 2 but here 


are only general Words, and nothing ſpecial to refer 
ſuch Iſſue unto. The Caſe of 17 and Smith 
cited by my Brother Powis is the Caſe in Point. 


Holt 2 J. I am of Opinion, that as the Words- "8 
this Limitation are, the Eſtate limited to Valentine and 
Alice is a Fee-ſimple ; and that as they ſtand originally 

upon the ef in Latin, they cannot be conſtrued 


x Se & 
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ie r ORAL HIS He 241 
I am- ſatisfied, that it was the Surrenderor's Intent. 
to give Valentine and Alice only an Eftatestail ; | for 
which Reaſon, I would willingly have conſtrued-it ſoz 
but could not make ſuch a Conſtruction conſiſtently. 
with Reſon, or any Rules of Law. The Conſtruc- 
tion of this Surrender muſt. be the ſame, as if the E- 
ſtate had been limited by Feoffment, - or any other 
Deed, and muſt be a- like governed by the ſame Rules 
of the Oom qm] LAW ẽ = Fr ·ãͥſͥ̃mm² Boon SS 


It is neceſſary, upon the Creation of every Eſtate - 
tail, that it be expreſſed in certain of what Body the 
Heirs ipheritable ſhould Iſſue. Lit. Sect. 31. 1 Inſt. 27. 
In a Gift of Lands to another to bold to him and 
to his Heirs Male, the Word [Male] was rejected, and 5 
the Word | Heirs] ſtood in the Limitation to make a 
Fee - ſimple; for that it could not be an Intail, there 
being no Limitation by the Gift, of what Body ſuch 
Iſſue ſhould be; and yet in that Caſe it was impoſſible 
to doubt, but that the Intention of the Donor was 
to make an Eſtate - tail; notwithſtanding which, it was 
held to be a Fee-ſimple, and Lord Coke very poſitive 


* 


. R 
: 


2 


In the preſent Caſe, here is no Certainty af whoſe. 
Body the Heir ſhall be; and the Words are ſufficient 
to carry a Fee · ſimple; indeed in a Will ſuch Words 
would make an Eſtate - tail, purely upon the Intent o 
the Deviſor; but there is a great Difference betwixt a 
Will, and a Conveyance at Common Law, as this is; 

for the Law has appointed proper Words to be made 

uſe of in Limitations of Eſtates in Deeds, as the Word _ 
[Heir] to carry a Fee · ſimple, and no other Word tan- 
tamount or equivalent will be admitted; whereas in 
a Will it is otherwiſe; for that is a new Conveyance 


Xx n 


- * —— aa ik. amt. 2 
* N Px 
4 2 * . 4 


3 wo Term: Pace, 


by N of the Statute of 32 H. 8. which * 1 
ſhall be lawful for, a Man to diſpoſe of his Lands ) 

Will, at bis Will and Pleaſure; and | this is the Reaſon 
why a Deviſe to a Man in uum paſſes a | Fee-ſimple, 
at the ſame Time that theſe "Words in a Dee = 
only an Eſtate for . RA 7 "iq 


A 4 


in this Limitation, we ks no o reftriflive Words t. to 
turn the Eſtate, that by Force of the firſt Words is A 
Fee-ſimple, into an Eſtate-tail 3 indeed, if it had been 
ſaid, if Valentine and Alice die without Iſſue of their 

Bodies, that, being expreſs and particular, would have 
made it an Eſtate- tail; but as it now ftands, the firſt 
Words carry a Fee-ſimple, and the latter, being con- 
ſiſtent with them, make no Alteration in the Eſtate, 
In the Caſe of 5 H. 5. 6. and — H. 6. the Limitations 
are certain and expreſs of whoſe Body. _ 


But it is obj jeQted, that an Eftae-ail may are 5 
rene, as in Perk. Sect. 173. hs 


I agree that Caſe to 5 Law, for 5 Words a are er- 
wel they are not ſo here; for in our Caſe the Words 
uch Iſue] import Heirs general for there is no Heir but 

is the Iſſue of ſome Body; fo that is only a Limitation 

bol one Fee-fimple upon another. If Lands are given to 

If Land are 2 Baſtard and his Heirs, he takes a Fee-ſimple; and 1 
| Beard, and Limitation of a Remainder over upon ſuch Gift would 

wb Heirs be void; and yet the Lands cannot deſcend upon any 

Baſtard can Other but his (4) Iſſue. But no Limitation of an Eſtate 
= © ns b) Implication ſhall control a precedent Limitation | 
but ſuch a» that is expreſs; as is agreed in the Caſe of Sago 
is his nene verſus Hone, Cyo. Car. 36 7- 1 Jones 342. And Lite 


497-4 the Eſtate in Fee-limple 1 is an expreſs Eſtate; whereas 


; b. (5) In Bamfield verſus Pophan, 56, & paſt Hunberfion verſus Humber, 323, & 1. 
inſan verſus Wa 154. 


; * 
o 
* 


De Ter erm. n. Paſ che, 1705 


hs Bſtate-tail, which it is inſiſted ſhould control a, 
ariſes but by N Fe I 3 2 BY & 29 


The Cale af lebe and. Trigg / is = fo td wi hor 
to be anſwered; and does nat in 1 leaſt differ from 
the preſent Caſe z; for that was: adjudged a Fee-ſimple, 
for Want of proper Words to deſcribe of what Body 
the Iſſue ſhould be. There is 2a difference betwixt'a 
- Limitation in the Genitive ànd one! in the Ablative 
Caſe, as is in Beverfords Gale; for: the Word — 
1s A uſe aa in the Statute of Weſtm. 2. And: i 
Eſtate be limited to à Man and the Heirs, Male of bis | 
Body, it muſt be tranſlated De C ſuo; ſo if it 
be {aid of any one, he was born of 125 a Father, 
that, in Latin, would be Genitus de tali patre. 1 Inſt. 
20. b. In Abrabam and Trigg's Caſe the Limitation was 


in the Genitive Caſe, ( ſcil.) and of his Heirs Male. 


As to the Caſe of Boreton verſ. Nicholls, PR Cat. * 
reported alſo in Littleton 159. the Words [ ſuch Iſue| © 
muſt there be taken to be Iſſue Male of the Body of 
James mentioned before, and the Reſolution of that Caſe 
doth not affect ours; there I admit it is a contingent E- 
ſtate, but yet it might be a contingent Eſtate-tail. If 
we ſhould make this an Eftate-rail, it would' be re- 
pugnant to the Words in the firſt Part of the Limi- 
tation, which being to Valentine and Alice their Heirs 
and Aſſigns, ſhews the Intention of the Surrenderor to 
have been, that they ſhould have an aſſignable Eſtate; 
and then for us, by Conſtruction, to make this an 
Eſtate-tail, which is unaſſignable, would be ee 


to the Inſticurion of the * De Donis. But it is 


Qed, 3 in 1 to this, 5 the Word [Af ons] 
zs voi „they being implied, and included 1 in the Donee 


Reſp. 


himſelf and _"_ io corum fs, Tc. 


3 . 8 
n. That Rule muſt be intendid; where the Sen: 
tence is one intire Sentence; but Rill thoſe Words, 
which, as to that Sentence, are Surpluſage and Gold 
may notwithſtanding influence a ſubſequent Sentence; 
as in Hob. 170. Dyer 264. b. If I grant my Houſe and 
my Shop, the Word [Shop ] is void; becauſe it pales as 
Part of my Houſe; but yet, in reſpeLt of ſubſequent 
Words, it may 15 a Signification: As if I grant mi 
Houſe and * excepting my Shop, here the expre 
Grant of my Shop, has ſuch a Signification, and is of © 
ſuch Effect, as to make the — of the Shoy 
| void, it being before  expreſly granted. e © 
. | : 1 , * ; 75 
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Fellows verſus Mi tchell and Owen. Caſe — 74 


. . 
T* Truftces 3 in a Mortgage for 2000 13 join In aVern. 504, 


an Aſſignment of the Term, and in an Acquit= $13. 
tance for K Money, and each receives a Moiety ; Two Tru 


| after which one proves inſolvent; the Queſtion was, — 


whether the other Truſtee ſhould be Fatale; with lein 
the whole? * ; 


ceipt for the e each ent A Mole cy of the COT to be abend. 
ay for what they reſpectively receive. 


| To prove that each Truſtee ſhould Alete for no 
more Money than he had himſelf received, were cited 
Cro. Car. 3 12. Foſter verſus Townley, and Bridgman 35: 
the ſame Caſe; alſo Heaton verſus Marriot in Canc, on 
Exceptions, 31 08. 13 Will. 3. reheard Jan. 27. 1 * 
Reg; and lately in Chancery the Caſe of Woodcock and 
IViddall, who were Truſtees by Mr. Lyſter's Will, where 
Widdall received all; and they Woodcock joined in the 
Sale co the Purchaſor, yet he was not charged. | 


Vernon cont” Each Truſtee ſhall be liable. for the 
whole. The, Caſe of To verſus Townley was onl 7 


—— 


"De Term: $ Michaelis 1700. 


before Lord Sommers; two Rxecutors died leaving each 
nan Executor; decreed, at firſt, that they ſhould be an 
ſwerable only reſpect 
veral Teſtators; but upon a n the Coun 
5 charged each with the whole. | | | 


| whole. 


mon; for the Ceſtuique 
; Joined in an Acquittance for the whole. 


thority for the Truſtee, that he way | be only boy 
able for his own Receipts. 


that one Truſtee ſhould not be charged where he ha 
not joined in Receipts with the other. In Woodcock's 
Caſe, the Truſtee, whom the Party would have charged, 
joined in the Conveyance, but not in the Receipt = 
the Conſideration- Money indorſed. In Allen and Wil. 
kin's Caſe, laſt” Lem Vacation, both Truſtees were : 
charged with each other's * | 


Freeman, on the ſame Side, cited the Caſe of May. 5 
rell verſus Pitt, at the Rolls laſt Hillary Term, where 
two Executors Truſtees joined in a Transfer of Eaſt. : 
India Stock, and received in Moieties; and on one's 
proving infolvent, the other was charged with the 4 


Alſo the 9 of Widmore ths Bond, twice heard 


wely for the ee of their ſe / 


o. : This is a Caſe of Difficulty ; the laſt Lord 
Keeper took Time about it. | 


It is attended with 1 Citi uncom- 


has admitted, that he' was 
preſent and conſenting to the Payment of the Money 
in Moities, and that at his Importunity the Tron 


The Caſe of Heaton verſus Arie i is an rel a 


It — be reaſonable, where upon the Proof it can- 


not be * how n was received * the 
one 


— Tas 5 N 7. — 5 : 


one 3 and how much by the other, to. char 

each with the Whole. For in ſuch Cafe. the daes 

are to blame for not keeping diſtinct Accounts. It is 8er in Chan. $7 

like one's throwing Corn or Money into another's Heap, 

where there is no Reaſon that he who made thus Diſſi- 

culty ſhould have the whole: On the contrary, be- 
cau e it n be e he hall. ha have no Fart. 


In Murrell aud Pius Caſe it was 4 Wunde a8 
in them, being * Executors, to ſell the 


Otherwiſe | 
” where Exe. 


Eaſt India Stock; cutors nes 5 
but here, What the Truſtees did, Was Ae a _= be e 
datisfaction of the Mortgage. FEES 7 | es. 


It Gems to be ſubſtantial Tnjuſtice, to Yr. a "tee * 
to anſwer for Money which he did not receive,” at the 
{ame Time that the Charge upon him by his j jining in 
the Receipts, is but notional Wherefore let O esch 


ech (6) Ses 1 _—_ 
Truſtee be diſcharged of the Truſt, by any 


ering: for Cc 
ſo much only as he has actually received, . .* * — Hp 


1 Salk, 316, wh tl Opin 2 


e the ſame Diſtinction taken kn gy Cut «WY , 0 0 


in Chanc. 173. 


| : 


Elli ot verſus Davenar 


71. 1 | 
gun William Bllioe was indebted unto ne 


in 400 J. by Recognizance, and rr 


Davenport, by ber Will, gave and bequea | 
William Elliot, * Executors, Adminiſtrators and Aly NS, owed him, 
the Sum of 400 l. which he owed her, together -with provided he 


all Intereſt 4 for the ſame; provided, that he the ſaid out py 
Sir William Elios ſhould pay, out of the ſaid 4 400 J. the 

ſeveral Legacies therein after m to his Ann be 
gives hiny and dre hj M Ke o eller up ihe Secure, NE 


the Debts, but ſuch Releaſe e Bet 8 pg bong = 
to give as quire 3B, dies in 
, A 28 


4 . 
# 3 * ; * ; iS Ein 


7 o 5 * 

71 2 
4 * „ 1 
8 1 


to his Chil. 


* 


De Term 8 Michaelis, 170. 


al 4 8 on both Sides, that where one gives a Lepacy 
to a, Man, his Executors, Adminiſtrators and Aſſigns, 


if, in ſuch Caſe, the Legatee dies in the Life of th 


Satisfaction for the ſaid 400 J. for the Safety of Sin _ 
Milliam Elliot, Nc. as the ſaid Sir William Elliot, 4 ; 


1 ſhould think fi. 


7 ae to about 150 .) add the Reſtdue Is 


| the {aid 400 J. ſhe gave to the ſaid Sir William Elliot 
his Executors, Adminiſtrators and Aſſigns; and by 


her ſaid Will deſired and appointed her Executors nor, 
by any Means, to claim or meddle with the {aid 400} 
but that they ſhould freely deliver up the Seciitiry for 
the ſame, into the Hands of the ſaid Sir Williams Elliot, 
his Executors, Adminiſtrators and Aſſigns, and ſeal and | 
execute unto the ſaid Sir William Elliot, &c. all Tuch 
reaſonable Releaſes and Diſcharges, and acknowledge 


Sir William Elin died ! in „the Tab of tis Teſta 
trix; after which, the Teſtatrix died, and William Elliot 


the Heir of Sir Willa brought this Bill againſt the 
Executor of Mrs. * in order to be N 
d 1 this Recognizance. By Eh 


v4 


"Un Wich the Queſtion was, concerning {o much 4 
of the 4ool. as was to remain to Sir William, after Pay- 
ment of the Legacies to his Children, whether that 
was not a lapſed Legacy, by Reaſon of the Death of 


| Sir William bet: ore the Teſtatrix ? 


wy It was ag Ld by the Court, nd ikewife by th the 


Teſtator, tho the Executors are named, yet the Lega- 

cy-is loſt; for the Words [Executors, Adminiſtrators | 
and Alligns,] are void, being but Surpluſage, & . 
preſſio eorum, Wc. and they are by Suppoſition of Law 
named only to take in Succeſſion, and by Way of Re- 
Preſentation, . as an Heir repreſents the Anceſtor, in in 


caſe of an Inheritance and to this Purpoſe Brett and 
7 Rigden = 


*r 


De Tern erm. 7 cba, 1 705. 


Rig Reekers Caſe was cn; Plow." 340. Where 2 
7.06 deviſed to a Man and his Heirs, and the Deviſee 
dying in the Life of the Teſtator, it Was held} that 
the Deviſe was void, and the (a) Heir could not take 36 
conſequently if the Queſtion here, had depended 
this N 1 ths "OR. bas bern pan Wy u 


1 
; ese of 


45 It vas held, that a wil mi TH he io pe hal 
as 5 tho the Legaree died in wy Life, of Ts Te- 
flator, yet his Executors ſhould have the Legacy ; 777 


then it ought to appear in the Will plainly, and by di- Ro 
rect Words, that this was the Teftator's Intention; and 
tho a Will could not (as was allowed) enure as a * 
(Y) Releaſe, even ſuppoſing it to be ſealed and delivered, () * Vent, 


for Want of its raking Effect in the. Teſtator's Life- #7 Bean 
time, et, provided i it were expreſſed to be the Inten- Ag. vera verſus 


Sir Charles 
tion of the Party, that this Debt thould by E Foc LY 
= the Will would operate n een e gt 4 91 MIS 
| AW 91217 } F434 TRETLE 2 190 Fr 1. 13 1 | . 


And thine Lord Keeper, Laid, that if chis Que eftion es 

| had depended only upon the latter Clauſes (vi) chat 
this Security ſhould be delivered up to Sir William Elliot, 

bis Executors, Adminiſtrators or Aſſigns, in ſuch Caſe, 

it would be plainly an abſolute Dickens ge of {i Bebe, 

tho the Teſtarix "= ſurvived the Legatee. eke 

| 


So that the Queſtion was in to this: : Whether | 


the latter Clauſe was to be taken as diſtinct from, or 


ind | r Cliuſe, in which Caſe the 
Legacy would ſubſiſt; or whether it ought to be look- 
ed upon as aricillary to, and dependant upon it, ( ſcil.) 
if the Legacy took Effect, then and then only the Exe- 
cutor, in Con ſequence of i it, was to releaſe. | 


And his Lord ſhip Retire chat this 1 Clauſe 
was dependent * the former, * therefore, that 


3 . the 


4 PA verſus Wright, 398. 


« — — — AS 0 — 


3% Dr Term. I Mithadhr, 170 


—_—_— * 


the 4 being a lapſed' Legacy, upon the — 
Clauſe, the latter did not prevent it. That what nnd bk 
ſuch Conſtruction appear the more reaſoriable | 
that the like Clauſe, in much the ſame Words, hou 
added to the other Legacies given by the ſame Will, 
which could not operate by Way of Releaſe or Rutin. 
guiſhment; and tho? it might be the Intent of the Te. 
ſtatrix, that the Executors of the Legatee ſhould have 
the Benefit of the Legacy, (as probably this is always 
the Intent where a Legacy is given to a, Man, his Ex. 


ecutors, Vc.) yet the Law being otherwiſe, 1 


A: wid that muſt not preyail : For which 5 Ar rg a Will that de- 


revent the ſigns to preyent | the lapſing of a Legacy, by the Death 
Leine of = of the Legatee in the Lie of * Wee Ms 


d am er be ſpecially penned. e 
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1 HAS 20 6 3000 
| Note; The Maſter of. the Hall, mb 

Cauſe the Day before, but adyoumed it over fot the 
Lord Keeper's 232 (before whom it had 

4 been in) Part firſt heard,) was of another Of, 
e it was a daubtfu Cue. 000 
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Ned 15 . e 4, ald the Hiith Male of tht 
wha eirs e | dhe Ha e 

Heir Male, ſeperall 


in Priori 
over ; Whether | her th f. Tron Vin Tal or Lie nne 


111. 5 


George:Lagate, Gaal of Sas 6 in Fee had a Wife 
a beth; he had no Iſſue of his Body, but 
Ew 2270 William Legate, being his ecealed | 


hr 
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D Body, unto his fad New 
or and 9 "Ne Term of bis 


to the Heirs Male of the 
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88 De Term. Paſche, 1706, 


— 


of Birth, Nc. and for want of {ſuch Iſſue, to his Bro- 
ther Henry Legate for his Life; and after his Deceaſe, 
to the Heirs Male of the Body of his Brother Henn 
lawfully begotten, C. e 


Qu. Whether William Legate the Nephew had an 
Eſtate-Tail veſted in him, or an Eſtate for Life only 
in the Lands to him deviſed? 2% 


© William Prere Williams pro Quer. 
William Melmoth pro Def. Sewell & UN. 


oh OT. E11 7 8 
— 


May it pleaſe your Lordſhip, 


© The Ceri- In Purſuance of your Lordſhip's Order, the Parties 
"_— have attended us with their Counſel . 00 
Judges of after hearing what was alledged by the Counſel on 
© Tas both Sides, and on Conſideration of the Will of Geige 
Keeper on Legate, We are humbly of Opinion, that Miliam L. 
Ae gate the Nephew, by Virtue of the ſaid Will of. his 
Uncle, had an Eſtate-Tail veſted in him. This is ſub- 
mitted to your Lordſhip's great Wiſdom © 
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" 190 | > 
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1 The Certi- I am humbly of Opinion, that William Legat Hd 
i kate of Mr. only an Eſtate for Life by this Deviſe ; and that the 


—_ Words [ Heirs Male of his Body] as this Caſe is, are 
Words of Purchaſe ; for ſo the Intent of the Deviſor 

ſeems apparently to be, by limiting the Eſtate'exprelly 
to Milliam Legate for his Life, and by the Limitation ver 
to the Heirs Male of the Body of every ſuch Heir Male 


Tracy, 


= 


ſeverally and ſucceſſively, &c. which Words mult be 
wholly rejected as idle and void, if we make the for- 
| mer Words [Heirs Male of the Body of the ſaid Wii 


be Ten erm. Face 1706. 


— 


liam — to tie Words of Limitation. And this 


Conſtruction is (I think) warranted by the Caſe of (a) («) See this 


Clerk verſus Day, '' Cro. Elia. 
in 1 Co. 66. b. for the Reaſon of Archer's Caſe w 
not that the Deviſe was to the Heir Male of the 
Tenant for Life, in the Singular Number, (for if it had 


gone no farther, it had been an Eſtate-Tail executed, 


the Word [Heir] being Nomen Collectivum, and the fame 


with the Word | Heirs,] and ſo it was reſolved in the 


Caſe of Pawſey verſus Lomdall, 1 Roll. Ar. 626, and 


in the Caſe of Clark verſus Day. cited before;) but the | 


Reaſon why the Heir Male t there took by Purchaſe 
was, becauſe the Eſtate was limited over to the Heirs 

Male of the Body of ſuch Heir Male; and ſo is the 
Opinion of the Court in the Caſe of Pawſey verſus 


13. and by Archer's Cale d fat! 
Was, at arge 3 


Ante p. 87 · 


Lowdall ; and of the Lord C. J. Hale, in the Cale of 5 


King verſus Melling, 1 Vent. 232. 


And if that be all the Reaſon of Arihit's Caſe "FO : 


thoſe are 1 Opinions I have cited for 12 then there 
is a dire am, for me in this Cale. | 5 


4 the Caſe of Lille with Gray, | 1 „ 114. 
2 Lev. 223, Where the Limitations were to the ſame 
Effect as here, it was held not to be an Eftate-Tail 


executed in the Father, who had an Eſtate for Life 
limited to him; and the Court went upon 
Reafons (among others) which I have relied 
this Caſe; and yet that was upon the Con 


© 
* 
: 


on of 


a Conveyance, where Tn Words ſhall be 
taken according to the legal Senſe, and their Operation 


in Law ſhall control pw Intent and Meaging of the 


Party: But we are in the Caſe of a Will, whete the 


Intent of the Party ſhall control the legal Senſe and 
Meaning of the Words, 


\ the ſame 


*. 8 * % : p ; 
'% ; 1 WO 
2h a | A 
[ ; . 


Short refs f 
Mood, p. 471. 


der- Man have the Benefit of the Chance of the Tenant | 
And for what Purpoſe are Recoveries. = up, 


Beſides, the Tenant in Tail, though of Age, may yet die 
— W 


and Grgy, that the Judgment of the Court of B R 
Was ey” in the Exchequer-Chamber, though the 
: u of the Caſe — in bet Munter. 0 


the Caſe above referred to the Judges; and therefore 
before the * i ſuppoſing it to be Land; for that 


there the Court has decreed the Money to be paid to 


(3) Poſt in 


De Ter erm. E 5 FE 


Audi it appears - the 1500 of hot Caſe of 13 


Ro Ta 


Memorandum. In this Caſe the will of * 7 Late 
was of Money directed thereby to be laid out by. his 
Executor in a Purchaſe: of 3 to be ſettled in 
Manner and according to the Limitations ſpecified in 


the Lord Keeper directed the Caſe to de made and lad 


Money ordered to be laid out in the Purchaſe of 5 5 | 
ſhould be as Land 1 In Equity. | | ; 


And it was inſiſted upon by Mr. paws that where | 
. is ordered by a Will to be laid out in Land, 
and to be ſettled on A. in Tail, Remainder over to . 


4. becauſe it would be in vain to decree an Eſtate- Tail 
in the Land, which he might cut off by a Common 
Recovery. Indeed, if 4 were an Infant, the Cour 

probably would not decree (a) the Money to be paid o 
him; becauſe. during his Infancy no Recovery 
be ſuftered, and 4, might die before he came of Age. | 
And to this Purpoſe was cited the Caſe, of Sir * 
Carr, decreed by Lord Fr. 


ths Thomgs Pais con Why ſhould not the aer 


fuffeted? 
but 8 | 
ſo many Mediums betwixt a raſh and a deliberate Ad? 


in Tail's dying before a Common Necovery 


1 


DB 7 E ' = ©. 


De Ter erm, 1m. Pa cl che,. 


in a Vacation before a Term, and Gr not | ow 1 it in 
his N te r LY de 69s 35 14005 vir 


* 40 


1 [OE xa 


— 


Lord .be if this were. Rex Ne 1 3 a 
Purchaſe is directod to be made, and the Land to be 
ſettled on 4. in Tail, Nc. it would be moſt xeaſonable 


for Equity to decree the Truſt to be executed, and the 


Bſtate-Tail to be ſettled, Wich the Remainder. over 
that fo ſuch Remaind&r: Man fpigiit have the Benefit cl 


the Chance of Tenant in Tail's dying befate is ha- 


= ſuffered a big Tear IN 


ot | #: 


The leaſt Right, and though — the lea 8 = = 5 125 


if it be a Right, ought not to be taken from any Man; 
but this: Matter ſeems not now open 3 . * W urs 
break in „ Reſolutions; || 


e therwiſe 


I agree, the Caſe of 0 Chiempernowns verſus Wyrb, 92 8 
viz, that a Common Recovery by Ceſtuy que Truſt in : ; ay I3, 


Tail ſhall bar the Remainder às much as 4 Recovery $f Rare Arti- 


by Tenant in Pail of a legal Eſtate ; ; bur whether only cls, or a 


a Deed executed by eat ge Truſt in Tail ſhall bar Des _ 


executed y 


the Remainder-Man, or even the Iſſue, that is with Tenant *. 
me a Doubt; in regard a Deed may be made at a Ta- Ae fe 


vern, or by * de Recovery i is a ald and 12. ſuf⸗ 


2 deliberare AB hl N "tar the In- 


It ſeems, i in this ent here bad deen a Dice - 
ſince obtained b William Leg ate the firſt Deviſee, agai 1 
the Executor Lauren by which it was directed. 
that the Reerntbe, inſtead of laying out the Money in 

a Purchaſe, ſhould-pay it to William Legate the firſt De- 
viſee. But Henry Legate, the Deviſee in Remainder, 
not being Party to this Decree, it was ARE to be nk 
as to 9 and m no fore PR 9 97 | 


3 
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ei 
| ; The ; 
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2 The Court appearing terer not to be Ren 
with the Certificate of the three Judges, directed that 
an Ejectment ſhould be brought 1 in B. R. in order to 
have the Matter ſettled: But it is ſaid the Parties a 


greed, * W me F. r was not determined 
by \ | 


e. Ch Newland and 25 — Exe 
- cutors of Maren verſus - — 


| E 


_— N E ſeiſed of Lands i in Fee owes a Debt 172 Sta 
| lebar verſus tute, and afterwards becomes à Bankrupt, and 


wry age the 'Crediror by Stature extends the Lands, then a 


Xn, p. 738. Commiſſion of Bankruptcy is ſued out; and whether 
1 the Lands ſhould be liable to the Starute-Creditor F' was 


7 9.4 J. of the Queſtion, | | 
if J. . 

come Bankrupt, and the Statute not ſued and executed before the Bankruptcy, ſhall e come in 
only pro rat4, though there were Lands in Fee OY YO 2 8 


Upon e of Counſel, Lord Chancellor 
referred this to the Judges of C. B. before whom it was 
inſiſted by Serjeant Pratt and myſelf, that the Lands 
were aQually bound by the Statute ; and the Creditor 

"relying on this Security, it would be hard that the 
; doubtful Words of the Stat. 21 Jac. 1. cab. 19. ſeth. 9. 
ſhould diſcharge it. And with Regard to that Clauſe 
of the Act which ſays, © That Creditors by Judgment, 
* Statute, c. 1 no Execution or Extent is 
t ſerved.or executed on the Lands or Goods of the 
* Bankrupt. before his becoming bankrupt, ſhall not 
© be relieved for more than a ratable Part of their juſt 
_ * Debt, without Reſpect had to the Penalty of the Sta- 
< tute or Judgment.” We. urged, this extended only 
to relieve againſt the Penalty ; and the Words, [Creditors 
ſeeking Relief ſhall not be relieved,] &c. muſt be in - 
tended to mean, [ſhould not be relieved upon the _— 
I | : million 


$5 «46. 36.5 1 r eee e 
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miſſion of Bankruptcy in a Court of Equity] but if 8's 1 
at Law they could prevail, (as here by an Extent upon | 1 
the Land) the Statute did not binder them. Os 


; \ 
3 


But all the Judges of C. B. contra; who held, that 
the Clauſe of the Statute was full and plain, that all 
the Creditors of the Bankrupt, unleſs where Thers 4 
was a Mortgage, ſhould be __ paid. 1 And, 


\ 


Trevor C. ]. ſaid, A Jud gment or Recognizance did 
no more bind the Lan ; al- Teſte of a Fi. fa. 
bound the Goods at the Time of the making of this 
Statute ; and it was plain, if the Fi. fa. was not ſerved | | 
and executed, ſuch Creditor, notwithſtanding his ſuing 
out his Fi. fa. ſhould come in only in Proportion 
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Caſe 19. 


Hangings, 
hi - 
Glaſſes,” or 
Pier-Glaſ- 


ſes, are 


Matters of 


Ornament 
and Furni- 
ture, and 
not to go 


with the 


Houſe. 


T* HE Plaintiff Beck married th eren nab 
derman Chamberlain, and in Con denten of 
this Marriage, and of a Settlement made by the $4 
tiff Beck on his Wife, and the Iſſue of the M 
Alderman Chamberlain covenarits to ſettle his Hos n 
Leaden- hall. Street on the Plaintiff Beck and his Wife, and 


the Iſſue of the Marriage; and likewiſe covenants to 
grant to the Plaintiff all the Pictures u 
Caſe, over the Doors and Chimney-Pieces, and al 
Things fixed to the Freehold of the Meſluage. > EY 


the Stair- 


# 


Alderman Chamberlain died, having made the Des 5 


dant his Executor, to whom he deviſed this Houſe in 


Truſt, to ſettle it according to the Marriage Articles; 


but the Defendant the Deviſee in Truſt of the Houſe, 


had, after the Death of the Teſtator, taken away the 


Chimneys, and likewiſe the Pier-Glaſſes, Hangi 


Hckares upon the Stair-Cuſe, and over the Doors 2 
Chimney-Glaſſes, which the Plaintiff alledged were 


as wainſzor, and fixed to the Freehold of the 1 
2 Nd 


De Term F Hill. 1706, L 


we as Bill (inter al) was, that ths n ſhould a 
make a ſpecifick Performance of the Articles, and ac- | 
count for the Value of the Pier-Glaſſes, Pictures 
Chimney-Glaſſes and H which the Defendant ; 
had taken away. | 


It was uiged for Te Plaintif that bel Hangings, 
Pier-Glaſſes, tim y-Glaſſes and PiQures were -as 
Wainſcot, being fixed with Nails and Screws to the 
Freehold; and that there was no Wainſcor under them; 
and as they would have Fes. to the Heir, and not to 
the Executor: 


eee 


80 4 fortierl, would they in this Caſe go to the 
Plaintiff, who was as a Purchaſer of the Houſe in Con- 


ſideration of Marriage, and a'Settlement z and eſpeci- 
ally, the Covenant being to grant to the Plaintiff all 


Things fixed to the Frechold: And the an ow \ of 
melt Cove (a) ha inal ts in ie arp, WF e 
134 N10 Jin u, '} Tile ; 


But Lord Keeper, a to all but the Pidures 2 
the Doors, Chimney- Pieces, _ on the Stair-Caſe, 
was of a different Opinion; ſaying, N Hangings 
and Locking · Glaſſes were ure 65 ' 
and 1 and not to by _ as 4 of the 
Houſe, or Frechold, but nende by the Aale of the 
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Lord Chan- Lord Bindon NETIUS Ear. Of he. 

* 8 : . o F 3 ++ 
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5 13 it FF 2 MIETT C7 3:77] * TOE) — | 
Pest. THE late Earl of Suffolk did by his Will-give and 
tue, Shar 1 bequeath the Sum of '20,000 4, (due to him 
_—_— from the Crown) to his five Grandchildren, Share and 
ly to be d. Share alike, equally to be divided between them, and 
vided be- if any of them died, then his Share to go to the du 
and if any vivors and Survivor of tbe. % 
8 Survivor; they are Tenants in Common, and not Jointenants,” , Þ1's 
e tt 02. 2ore Brig! - wit 
+ Upon this the only Queſtion was, Whether ut dive = 
Grandchildren were Tenants in Common, or eine:? 


nants? 


And on Debate, Lord Chancellor held and decreed, 
that the Grandchildren were Tenants in Common, and 
not Jointenants ; {d that if one died, his Share ſhould 
go to his Executors, and not to the Survivors, The 
Reaſons on which he grounded his Opinion were, that 
by the firſt Words | Share and Share alike] it was ver/ 
plain the Legatees were Tenants in Common; and by 
the ſubſequent Words [that if any of them died,” bs 
. 


N 


Share 


®: 
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Shane mould 90 to the Survivor] it muſt be intended, „ 
if any of them ſhould die in the Lifetime of the Te- | 
| flator ; for by that Conſtruction, every Word of the 
Will would have its Effect and Operation: For were 
it not for this Clauſe, if any of the Grandthildren had 
died in the Life of the Teſtator, that Grandchild's S fifth 


"We en @ (a) lapſed Legacy, and hi 

gone ta. the: Executor, A undupoled of 17 WII; fs Dry, - 
but by this Deviſe over, if 1 it . ould {fo hap ppen that 7000. 
any of the Grandchildren ſhould die in the Life-time 


of the Teſtator, ſuch Share Wohld go 9; the Survivors. 


And thou a it Was objedted, chat the will of the 
Teftator could not ſpeak, nor take any Effect, until 
the Teſtator was LN” yet the Lord Chancellor ob- 
ſerved, that the Will was inchoave, though not conſum- 
mate, from the Execution of it; and that to * | 
Purpoſes in Law, it did relate to the (5), Time of he ( * 
making; and the Words if any of my Grandchildren Va 2. 
die] muſt not be taken indefinitely, for it is moſt cer f Se. = 
tain that they, and all others muſt die: And to under- G 
ſtand it in the Senſe, that had been contended, for by 41s _ 
ſome, (viz.) If any. of my Grandchildre! n ſhould die $75. = 
before the Receipt of the Money, that was intirely de ee 
bors, there rs, 3 in 1 the wil en to * ODIN 


Th - oy we my 150 Ul 1 227 8 : "uy Few * : 
children ſhould die. in. the Life of che 4 Teſtator, r 7 


from which en on ever W. rd * ill WoL 
frm INNS Wige A e * 
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This Peres Was reverſed 0 on A 3. to the Tonk, , 
Though Quere, whether in the! Gate of Stringer 


Philips, 7 was (c) 1 at the Rolf in ch 0 Abr. of 
' es in 
. Re AN, eres 


DE 


Term. 8. ichaelis, 
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Cafe 21. Hi gens verſus Dowler. On Demurrer, 


2 Lice Higgins demiled the premiſſe es (being a Term 
boo. for 999 Years) to Truſtees, in Truſt for her 


PIR falk during her own Life, and after her Death, for | 
of a Truſt Henry Higgins her Son; after his Death, for Mary Dom- 
0 4 n by lis intended Wife, and after their ſeveral Deceaſes, 
for Life, for the eldeſt Son of the ſaid Henry Higgins begotten on 
to his firſt, the Body of the ſaid Mary Dowler, in Tail; and for 


8 Default of Iſſue of ſuch firſt begotten Son, for all and 


for want of every the other Son and Sons of the ſaid "Henry Higgins, 
Hue Male, begotten on the Body of the {aid Mary Dowler ; and 


then to all 


his Daugh- for Default of Iſſue Male of the ſaid Henry Higgins be- 


ters, there 


ne on the Body of the ſaid Mary | Dowler, then u in 
ving been a Truſt for all and every the Danghters * LY 


n; ad- 


judged the Truſt to the Daughter good. Tk 


5 « 4 
1 * * B 4 1 
« 7 * dy 1 $ 92 
* 4 


* 


There never was a Son of the ſaid Marriage, but 
chard was a Daughter ; and the Husband and Wife be- | 
ing both dead, it was objected by Sir Thomas Powis 
that the Limitation of the Truſt to the Daughter 00 
4 Is 1 a vol 


— 
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void, it being er Limitations i in Tail to the "EY 
which in Caſe of A Term was not to be e. | 


Sed per Lord Chancellor Wich geen „ 8 
There is a Diverſity where the Limitation in Tail ever 
veſted; for there it muſt be admitted the Remainder 
over would be void; but as in this Caſe: there never 
was à Son, the Remainder of the Truſt of the Term 
to the „ is good ; and it is no more than a Li- 
mitation of a Tru of a Term two Ways, (ſcil.) if 
there be a Son by the Marriage, then the Limitation 
is to that Son, but if there be no 8on by the Marriage, | 
but a Daughter, then to that Daughter; and this is 


not too remote a we becauſe confined t to a 
Life in Bang... 


4 


However, as I am not for een u this point 
without further nee en Orer-quls * N d 


rer. „ 


\ 
A 


But afterwards: on 1 0 Hearing 1 = 4 (a) 4 May 
miſſed the Bill. i eee ie YN ks be 8 ax TOO 


1 q 
1 
1 * 


On the Auch of this Caſe that of Ya oy. calls 
Leigh was e by his Honour the _ a the 


| Rolls, wine {ee ht \ \ 5 * of 5 e . 
Gauer verſus Wale, 10 5 Ale 22. 
() N E binds himGlf and ** Lien + in A TE = = One ſeiſed 


be &f Lands in 


deviſes his Lands to 1 & the Bill was broug 9 
upon the Statute of the third and fourth of William & bimgelf and 


Mary, cap. 1 4. to affect the real Aſſets in the Hands 3 
of the Deviſee. | | | deviſes dis 


Lands to 


J. S. in Fee, and dies ; in a Bill brought the Obl 
iger in the Bond to ſub; the Deviſee 
to the Payment of Debts, the Deviſor's Heir IF be made a Party, or 


And 


OP 
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"<a oh; refed, that the Heir & cle Deviſor dan 
to be 1 a Party to the Suit, the Statute laying, 


that an Action of Debt ſhall be brought againſt” the 


Heirs at L and ſuch Deviſces jah. uin 
It was nfvered by the othir Side; that hi wil h. 


2 given all from the Heir, and thereby broken the 9 


Deſcent, it would be a vain Thing to make the Heir 
a Party, in regard it would only oblige the Plaintiff to 
pay him Coſts; that it was true, had ſome Part of the 
real Aſſets deſcended to the Heir, then the Heir W 
to be made a Party, for then there was to be an Ave- | 
rage; but when nothing deſcended to the Heir, there 
ali be no Reaſon, in | fuch Caſe, for bringing him 


before the Court, | 1 "MY 
And $4; in an play at HER it was sli to 
W the Heir a Defendant, that was, becauſe the 


Debt was in the Debet et detinet, and the Heir privy | 


to the Anceſtor, and the Deviſee not; and fo, for Con- 
formity Sake, the Statute, in an Action at Law, di- 


rected that the Heir ſhould be a Co-Defendant 3 5 * 


it was otherwiſe 1 in a Suit in "Equity. ” "BE II 

Lord Chancellor Cowper Ie is the AQ of Pills 
ment makes this Aſſets in the Deviſees Hands; and ib 
requiring the Heir to be made a Defendant, you muſt | 
Cow the Rethedy thetein preſcribed; and this Bill in 
Equity, is as an Action at Law; otherwiſe i there | 
Were no Heir; and perhaps it might be otherwiſe too, 
if the Bill had charged that the Plaintiff had made! In- 
JM. and. could find or 2 77 no Heir. 
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Young verſus Cottle & cont. abs 


T HE Archbiſhop of Canterbury i in 165 7 ” granted Ar Appoint- 
the Regiſter's Office of the Prerogative-Court to Det of fuck 
Mark Cottle, Facial and Sheldon, for their Lives; Sheldon Ju fuck 5 
dies, Exton declares by Deed, that his Name was uſed be paid ox 
in Truſt for Mark . and covenants to 1 Mark & =» , 
| Cottle, his Executors or Adminiſtrators, or ſuch as . 
ſhould appoint, and in the mean Time to receive the 
Profits to ſuch Uſes, 1 1 ana go pt as _ 
Cottle ſhould direct. | 


Mark Cottle by Deed (exectited 15 hay: ſince us in 
1679. and all of his own Hand- writing,) appoints, - 
il after his Death, one Richard Haar, way of was then 
in his Office, ſhould be the Regiſter ; and in 
caſe of his Death, or Removal, ſuch other Perſon as 
his Executors ſhould appoint ;z and directs ſeveral an- 
nuities to be paid out of the Office, ' and that one _ 
Moiety of the Surplus ſhould be paid td his Wife for 
her Life, and after her Death, to the Defendant's Fa- 
ther Mark Cottle the younger, (being Nephew of old 
Mark Cottle) and the Defendant; and the other Moiety 


to Ws to 3 Mark n the N ee n 


; Th } f 2 


Under this Deed (old Mark Cole 8 Wife being fd 
and Mark Cottle the Nephew being alſo dead,) Nat De- 
tendant ſurviving his Father, became well ncitled: to 
the whole Profits of the Office. ee. 


But old Mark Cortle did, by Tn ſubleq went Deed 
in 1681, make different Appointments af the Profits 
of the Office, under which the Defendant was intitle 
Dd Was” to 


-- 
— er 


De Ter erm. * Michazli, 1707. 


to the Profits of a Moiety of the Office only, wid Hoar 


(who was to be Deputy of the Office after old Marys 


Death, ) died; upon which old Mark, by the latter Deed, 


appointed Ae Deputy, and 0 after old Mark 


Cortle died, leaving his Widow Executrix, who, claim. 


ing a greater Intereſt in the Office under the latter, 
than under the former Deed, concealed the former; ; and 


a good Account was given in Proof, why the Defen 


; Years, but een his Share under the ſecond Deed. 


(a) Vide 2 
Vern. 473. 


lavering 
verſus Cla- 


vering, ac- 


cCord', ſed 


poſt 5 80. 
Naldred ver. 
Gilham, 577. 
contra, 


(5) Caſes in 


Chan. Part 


3. P. 55+ 


tary Settlements, 


where there was a volunta 


. did not claim under the firſt Deed for ſo many 


And now the only Queſtion was, which of tel | 
two Deeds ſhould prevail? 


It was objected, that the firſt Deed, being an abſo- - 
lute Diſpoſition of the Profits of the "Office, without 
any Power of Revocation, ought to ſtand; and th 
this firſt Deed was all along in the Cuſtody or Power 
of old Mark Cottle, yet fo (generally) were all volun- 
notwithſtanding which, in caſe. of 
(a) two different voluntary Settlements of the ſame E- 
fate, the firft ſhould prevail; and the Caſe of. the 
Ducheſs of Albemarle (b) and the Earl of Bath was. cited, 
Settlement, and a Power 
of Revocation in the Preſence of fix Witneſſes, where» 
of three were to be Peers, and there was a Writing 
importing a Revocation, but not being atteſted accard- 
ing to the "OP. it was not lulbciegt, 


On the cher Side it was Jer” "a5 that as Ap- 
pointment of 1679. in the firſt Deed was in. the Na · 


rure of a Will, and conſequently revocable by apy liv 
ter Deed. 


Ladd Chancellor: The firſt Deed i is ach, an 3 
and therefore clearly 2 by the wy? 
LY 


— | * " p W . i 2 R | . | | - n | _ 0 — 
De Term. J. Michaelis, 107. 1 
. „ 
5 | | , N oe 7 9 * 
* a — me = 
voy LS | | MN Rk AIM Woe nn 
| 8 #3 th if | ſh 1 V „ 590 
and it is no more, than if one ſhould appoint his Bailiff 
CP > 1 ＋ J 1 NES 0 * 3 ; 
oi his Manor'of Dale, to pay one Moiety of the Profits 
| | . "Vo 2 © | | | 
to 4. and the other Moiety to B. this is countermandable 
at Pleaſure ; and by the ſame Reaſon that old Mark 
. * g 
| | 0 
Cottle could appoint another Deputy, after his Death, 
to manage the Office, (Hoary the firſt a ed De» 
mY . 7 ff 5 | 4 "i | $58 8 
puty being dead,) ſo co 
„ 5 ay 
tion of the Office. | | | 
my (4? „ - Fwy 
; "I a. d 4.3 i $ 
Whereupon the Court 
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of his Bod Body right Heirs, 


| his Wife 5 PET LON: > 
Fane, and in the ſame Deed A. covenants | not to ſuffer a Recovery, but 


'D E : 7 | 9 | 
j . | : & ' 
* 


Caſe 4. Collins verſus Plummer. 


den. 83 \ NE in Conſideration of Marriage ſettles Lands 
— Li upon himſelf for Life, Remainder to his inten- 
made Ie. ded Wife for Life ; 5 Remainder to the Heirs of his Body 


nant for Life, 
begotten ; Remainder to his own 


Remainder ON his Wife to be 
to the Heirs 


enjoyed according to theſe Limitations ; A. does ſuffer a 
the Covenant good to bind the Aſſets; but A. Tenant in II and 
Power to ſuffer a Recovery, the Lands deviſed not be affected. 


And in the Deed of Settlement thaw is a Covenant 
with the Truſtees from the intended Huſband, for him- 
ſelf and his Heirs, that he will not diſcontinue, dock, 
or ſuffer any Recovery, to bar the Limitations in the 
Settlement, but that the Iflue of the Marriage ſhall 
enjoy and hold the rm * to the aid Li- 


mitations. 


The N takes Effect; and I 1 Ive a 
Daughter, who marries the Plaintiff, and to whom her 
Father, who made the Settlement and Covenant, on 
a conſiderable Portion. 


- : = 


* 


E 


The Father afterwards dur a 8 
Uſe of himſelf and bis Heirs, and then deviſes the 
Lands in Truſt for his ſaid Daughter for Life, with 
Remainder to her firſt, Wc! Son in Tail Male; and if 
the Daughter ſurvived the Huſband, to the Daughter 
in Fee; but if the Daughter n de firſt, the 


Remainder eh, ani die. 


* „ 


The Huſband 5 Wife bring a Bill; wainſt the De- 
viſee and Executor of the Father for a 1 pecifick perfor- 


mance of the Covenant; arid for the Hlantiff it was 


inſiſted, that this Covenant was not an a good Cove- 
nant, but bound the Land. 


And tho 1 We * 3 in 1 Tail would 


1 8 . 4 * A. _ vr ** EE NPE" NY 1 N : - 8 
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107 


to "hs 


not ſuffer a (a) Recovery, was void, juſt as 3 Condition (a) In, 


that Tenant in Tail ſhould not alien was; yet, in each 
of thoſe Caſes, a Covenant not to alien, or a Cove- 


nant that Tenant in Tax ſhould not Gulfer a Recovery, | 


4 N an 


was good. iti ere Ae! nic e 


A 


> 4 4 % of Fg 4 


Then if ahi: Covenant was 4 2 Corenant, it 
ſhould in Equity operate. as a Diſability upon. the Fa- 
ther from ſuffering a Recovery; eſpecially, in regard 
it was in the zan age · Settlement, and conſequently 
to be taken as Part and it was compared to the 
Lord Peterboroug h's 9 where there was Tenant for 
Life, with a Ter” to make Leaſes, and the, Tenant 
for Life covenanted he would not make. Leaſes ; 1 but 
afterwards, notwithſtanding his Covenant, executed 


ſuch Power; upon which Equity ſer aſide the Leaſes; 
and for the fame Reaſon Equity ſhould ſer aſidt this "I 


Recovery, or at leaſt decree, that thoſe claiming under 


it, ſhould convey ſuch Eſtate to the Daughter. and Heir 


of the Marriage, and in ſuch Manner as ſhe ſhould 


have or. a E SRL, BY. not W = 


1 
£ 8 »$ F E 
. 2 9 * 4 7 * 3 t 8 * 5 1 
KE e r wm_ 1 


1 . 7m & Hot, He. 


1 1 


| On de ene „ een M ue e i, 
An Tenant in Tuil ſhould not — by Recovery, W 
void; and a 3 if it would affect the Land, 
was the ſame Tie upon the Land as a SD and 
wess gen fu be void 8 


That it was an uſeful Maxim in a Law, thay Lank 
| ſhould not be unalienable. e 45 


But befiges, the Deviſe, as „e 8 5 1 
the Intent of the Settlement; and it was the Huſband 
of the Daughter that would now have the Intail in 
the Daughter, in order, that by a Recovery, he miphe -| 

| get the Eſtate veſted in himſelf, and deprive the f- 
mily of it; whereas by the Limitations in the Will ü: 

Eſtate was ſecured to the Heirs Male of the Marriage; 
and the Wife, if {he ſurvived, was to have the Fee, 


Lord Chancellor The Covenant b 4 in Abe n 
Deed with the Settlement, proves that the Convey- 
ancer knew very well that the Father 2 ben 1 
Recovery, and that it was an Intail in him. 


* 


3 82.5 mn tho', if this were Y Apis by which th | 
ite Lan covenatited to be conveyed to 4. for Life, with | 
; en a Bill 


Life, Re- Remainder to the Heirs Male of his 
mainder 9 brought for the Execution of ſuch Articles, the Lane 
his Body; would be ſettled upon 4. for Life, (a) with Remainder 
in Exe" to his firſt, Wc. Son in Tail Male; yet here ir ive 3 
oa, | E-iCaſe of an actual Settlement, and not of Articles. 
Lee e e a. 
I be Conveyancer knowing wirke iber i wi | 

an Intail i in the Father who took by the "Game Peel, | 

it is plain the Intention of the Deed was, that the | 


rr, 


a 
4 


the Bill to make che Party give Security for Perfor- 


| raiſing of the Power, to exti 


Caſe, for. the Wife may, ſurvive ;. and the w hoe 


5 — — — — ——— 


De Term. s Hill. 1708. 
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Pee 


_ 8 n ; 290 Equity ought I to rary 4 
alter the Security which the other Side has 


accept of, for that would be going and, and conſe 
ech 8 the Intent af the Parties. G e ee 


It may de vided to the Cuaſe af 10d @ 95 ö 
rington and Sir Stephen Langham, where one covenanted eve ve his 
to leave his Daughrer 10000 I and it was fought by Pugh 


Io000 / LE- 
quity will 


mance of this Agreement; A, denied per Cur”; becauſe 1 
che Plaintiff agreed to accept of che Covenant, and any fe 
Equity would not alter the Agreement of the Par - an, 
ties: And this differs from the Caſe of Lord Peter- Covenant, 
borough ; becauſe here the Covenant is in the ſame aut noone 
Deed but there. was. an Agreement ſubſequent to the ed. 
8 ah it. Further, 1 In this Je, (a 11 
t is more effectually Chan 89 


Caſe = Intent of the 


anſwer d, than it would have been if the Land had 250 —.— 
deſcended in Tall to The Daughter; for then it would iu + er 


have been alienable from the Iſſue Male ; whereas here 
it cannot; and therefore I am of Opinion, the Cove: 


nant does nas band the eue 00 as to o 1 ml 


wk 4 


or r 


„ 


But it 10 1 that " might b W 1 ert) 
to ſue the Executor, and recover out of the Perſona 


2 ne e e en PR 8 ee 
reed: :: ah 7 1 *\ 1 en 


Pry Gur) : "Then let a ada. a hl . , gp 


but what the Wife, or her Js, is darnnified 1 by the 
Breach of this Conant... T7 


Tho' ſurely the Plaintiff « come 71 7 ap in in is 


limited to the Wife, if ſhe * N „ F 
may be no N e . Hs 


. 3 
Fj « |; > $4 


"Als it being alledged, that che Teſtator a w 
over give a Portion to the Daughter, the Defendant 
ſhall have Liberty to give in Evidence any Thing of 
that Kind, which 1 85 e to A Satisfaction of this 


eh of Colenant. 1 art 4 q 


The | Court likewiſe — e be be 


this Caſe was, not only that the Father ſhould not 


ſuffer a Recovery, but Jan the Premiſſes ſhould be ; 


held and enjoyed purſuant to the Uſes limited,” which 


latter Covenant, being executory, was the ſtronger, # 


e more, than that the Father ſhould not, by ſuffering a ö 
Recovery, prevent the premiſſes ber vb. enjoyed ae 


it might afford ſome Pretence for a ſpec cifick Perf: 
mance thereof: But upon the whole, + 
1 8 I , 0 


His Lend deute n Nur Covenant was to be 
conſtrued as relatire to, and dependant upon, the ſor· 
mer, and to be reſtrained by that; and to have meant'no | 


Nr. to che 111 Limitations. We | D e 
1 I 48 \ ef ; 7 We” N X 4 4s 
SF i 
0 nau, & al verſus Ball & l. 
Lord Chan- of 
cellor Co. ww. N 
— . FRET: 
Vern, 
Ge wie ad | Fee bad two 7 — and deviſed, his. = 
_ Caſe is to Truſtees in Fee, in Truſt to pay his Debts, and to 
„ the Surplus to his Daughters equally, 1 
cre . KY. AY; 0005; 
be a Tenancy by the Ju Hy of « Fri, eke Gf a legal Eftae, 8 ht 9 3 
ä ; LY e ut | 1417 74 11. 4 mY « 38-4 atk & . * x} 


The younger Daughter ans ind ed; beg in 


Tofu Son and her Huſband Meir 


itt} # wot CN. 1 Per ' A. t. Ar 


* & 


- The ade Dau ghter brought a Bill * a Partition ; 


and the only Queſtion Was, „here the e of 
1 | [44 VL oe 


oy «4 > 4 


E 


r 
Wen ms, ns-Tecant in d uU | 


© i . N . 1 * 


The Huſband: i in his Anſwer had cron, thy he 
| married the younger Daughte a \Prefumption 

| that ſhe — ſeiſed in Fes = * Eſtate * : 
Moiety 3 that at the Time of the 3 Marriage ſhe. was 
in the actual Receipt of the Profits of ſuch. og * 
and it was admitted, that this Truſt was not diſcover d 
until after the Death of the younger Daughter, nor 3 
until it was agreed, that a Partition ſhould be made. 


| Decreed by Lord Chancellee, that (. 4): Truſt Eftares Vide Phe 
ry to be mk the ſame Rules, and were within Phi, © 
ſame Reaſon, It egal Eſtates ; and as the Huſband . 35: 
14 have been Tenant by the Curteſy, bad it been 
a legal Eſtate, ſo ſhould he be of this "Truli-Eſtate 3 1 a 
and if there were not the ſame Rules of Property in 
all Courts, all Things would be, as it were, 4 Sea, 
and under the greate Incertainty. a 


: 
AM of (ant $144. 3 


| - His Loy added, that this being a Caſe of "TR 
Difficulty, he could have wiſhed it had not come before 
him as a Cauſe by Conſent ; but his Opinion Was, — 
the Huſband * t to be Tenant by the Curteſy; and 
the rather, becauſe it appeared that he, upon his Mare 
rage, did conceive and preſume his Wife to 'n ſeiſed 
of a legal Eſtate in the Moiety, and had Re on to 
think fo, ſhe bang: in Poſſeſhion thereof. „ hk Sy 


| Wherefore i was decreed | i, that an | Eftate for Life 
in a Moiety in Sverale | ſhould be reel by the 
Truſtees to the Huſban with Remainder 8 in Fee to 


his Son. | 


; * Y N | * 1 
5 of — » 
* A ; E. 8 a 1 
, 1. . 
oe Uh ; 4 : 
/ : ; N 
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4 
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2 * De Term. 4 Hill : 1508. 


I. 


(a): 2 Vern, Fr the Caſe of Swertapple verſus () 5 where 


Py where Money was deviſed to be laid-out, for the Benefit of a 


a: fry is to Femme Sole, m the Purchaſe of Lidndws ; in Fee 3 the Feme 


the Purchaſe Married, and had Ifus, and died; the Hulband'furyi- 


of Lands i 2 
' Lands in ing; and derreed in Equity, that tho the Money was 
contra not inveſted in a his during the Life of the(Wike, 


d . yet in regard, in this Caſe, if it had been ſo laid out, 


Wed the Huſband would heve been Tenant by the Cunedy) 
fore the Pur- | 
chaſe made: and that this Was as 'Land in a nn . 


Huſband was equally intitled. 


95 5) Cabs in in And Mr. Vernon told me, that tho in 
1, 6 4.4 (Y Lady Radnor and Vandebendy it was decreed in B. 
9 * quity, and affirmed in the Houſe 'of Lords, that a 
Dower B.. Feme Dowreſs ſhould not have the Benefit of a Frufl- 
nefit of a Term, where the Huſband died ſeiſed of the leggl E- 


Term. Vide ſtate of the Freehold, yet that the contrary, on Con- 


in Lach Wi ſideration, was decreed by Sir John Trevor Maſter . 


Vo, s the Rolls, in the Caſe of Dudley (e) verſus Dudley, | 1 
p. 138. 


eee a2 Dowreſs ſhall have Relief in this Court, ſee diſcuſſed at 
large by the late Maſter of the Rolls (Sir 7oſeph Felyll) i in bls Re 
tion in the Caſe of Banks and os FT 632: 


1 
2 1 
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In _—__ Cauſe Mr. How (who: was for. che aden 


the Caſe of 


1 
io 
'S 


(e) Precedents in Chan, 441. But in what Caſes, and under what | 


% 


\ 


1 * 


cee 26; 


1 | Father bu 
NE had two Sons by e venere, upon ü hs kr oy be 
younger of which, 'an Eſtate was ſettled e 


the Name of 


tant upon his Mother's Death; and the Father pur- . 


chaſed an Eſtate, Parc Freehold of Inheritance,” and' Truſtee it 


the other Part a Leaſe for a Term of Years (of Which 1 ltere 


Land he himſelf had the Inheritance,) 77 ve) theſe rancement : 


Lands, the Freehold, in the Names of er a oh ao ; 
Son md the Father's Nephew, and EY Leaſe d, Fetled 1 
in the N ames of 1155 Younger n and os | Father's — — on 
Mocher. 7)ͤ**ͤͥͥͤĩð ö 5 


290 10 147 
But in the Conveyarice, the whole Parc | 
was mentioned to be paid by the Father. . 


\ 7 


kfrer this, hs Father took this Profits ng his 


Life, and died, leaving che younger 80m about oe Age 
ef eight Years, 


| 


The eldeſt Sor brovgtir his Bill a cainft the er 
Son and the refpective Truſtees, ffn, that the 1 Mo- 


ney being mentioned in the Deed to have been 1 * 


e — — FY * — — — mn - — tn ln tener 4 
112 e Term. J. Michaels, 1709. 
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ia Father, this nale the Defendants Truſtees for the 
Father, and conſequently for the Plaintiff. YE 


But the Truſtees diſclaiming any Intereſt in the 
Eſtate, it was decyeed by the Lord Chancellor, 1½, That 


the younger Son was | a Son unprovidedf for, notwith. | 


ſtanding this Reverſion which. he was intitled” uo 
after his Mother's Death; for the Mother might ſur. 
vive the Father many Tears, and in that Time the 
younger Son might flarve, if he were to have no other 8 


Proviſion. 


2dly, That if the Purchaſe had been made in the . 


younger Sons Name only, this had been plainly an Ad. 


vancement of the younger Son, and no Truſt; nd 
the preſent Caſe did not differ, in regard the Perſom 
named with him did diſclaim ;z and eſpecially, Jince | 


prudential Reaſons might be given, why theſe Perſons | 


were joined, (viz) that they might help and protett 


the Infant younger Son ; alſo to prevent the Eſtates | 
_ deſcending to a remote Relation, in caſe the younger 
Son by the ſecond Venter ſhould have died before his 


Father; for in ſuch Caſe, a Court of Equity might hae 


ſaid, if the Father were to come for the Eſtate, that 


(a) Se. 20. 


tho this would have been an Advancement, in calc 
the younger -Son had lived to have enjoyed it, yet the 
younger Son dying, the Truſtees ſhould, in Equity, 


have conveyed it back to the Father ; and this might be 


the Uſe and Intention of naming theſe Truſtees : Be- 
ſides, the younger Son being bur eight Years old, was | 
unfit to be a Truſtee, and therefore muſt be intended 


— 


to have been named for his own Benefit. 


34ly, It was alſo ruled, that the Statute of Frauds | 
and Perjuries, which ſays, (4) That all Conveyanees, 
„here Truſts and Confidences ſhall ariſe or relulc ! 
* by Implication of Law, ſhall be as if that Act had 


F . eee 


A 


De Term. J. Michaelis, 1709. f 
« never been”, muſt relate to Truſts and equitable In- 
tereſts, and cannot relate to an Uſe which is a legal 


Eftate. "OK $4 N „ 
Laſtly, That parol Evidence ſhould be admitted to 


1 TI 1 2228 ” N 
2 N 
25. 
4 
«4 8 
. 
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* 


ſhew the Intention of the Father, that this Conveyance 

was for the Benefit and Advancement of the yollnger 

Son ; becauſe it concurred with the Conveyance, and 
was only to rebut (4) a pretended reſulting Truſt : And («) Vide the 
as to the Father's taking the Profits during his Life, 

that could be no Evidence of a Truſt for him, for it 

mult be intended to have been done by him as Guar- 
dian (b) to the Son. . Gen, 


» Þ» 


- And the eldeſt Son's Bill was diſmiſſed with Cofts. 8. 8 280 
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Wh Lady Dowager Granvile verſus 2 


7 
mee of Beaufort. | 


zn en "HE late Duke of Beaufort by his Will gave fone [2 
An Execu- ral ſpecifick Legacies to all his Children and 
2 Grandhildrtn, and deviſed the Uſe of his Silver Plate, 
cy, and for the Service of his Table, to the Defendant his 
bod che Ducheſs for her Life, and afterwards to his Grandſon 
Surplus. the now Duke; and appointed the Defendant the 
Ducheſs his Executrix, without making any expreſs 

' Diſpoſition of the 7 


The Queſtion was whether the Ducheſs dad Eiter 
trix ſhould have the Surplus, or whether it ſhould g 
according to the Statute of Diftribution ? 


And after gn en Lord Gua . 

er decreed the Surplus to be diſtributed among the 

oh of Kin, upon the Authority of Foſter and Munt's 

(a) Vide Caſe (a), reſolved in the Houſe of Lords: The Res- 


V | 
& ante "x 4 ſons of which Reſolution were, that where the Teſta- 


tor Lives Part of his perſonal Eftare to his Executor, 


3 : 


Me 


125 
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this 1 bim d * reſt; for that the "NAVEL 
cannot have all and ſome; ſo that as to the Bur us s the 
Teſtator dies inteſtate, and it ſhall be nen 


And though it was edel, this was ooly the 1 
of the Plate deviſed, and not the Plate irſelf 4 bo ord- 
ſhip ſaid, Still this was a Bequeſt of an intereſt out 0 
the perlonal Eſtate, and the Taller 4 it was, the more 
it ſhewed that the Kindneſs of the Teſtator towards 
the Legatee was ſmall. However, the Smallneſs of the 
Bequeſt was not material; for an expreſs Legacy of 
15 to an Executor, excluded him hon: the Surplus as 
ſtrongly as a Legacy of 25 l. and 1151 8 much as | 
2500) l. nog 0 e agree 1 8 | 


L'} 


Second! by, With . to 15 Obhſeckon of this | being he” 

Caſe of a Wife, the Court took Notice that there 
were not wanting (a) Inſtances of the Runte being (e) Vide ſe- 
— W ſuch . and that it would ob- ce, 3 
calion Incertainty, if the Nearneſs of the Rela- Kind cited 
tion Nr make a Dilrence; ; for then, where the * — 
Brother, Siſter, Son, Nephew, G. were made Execu- 


verſus 


tors, and alſo expreſs Legatees, each of theſe Caſes muſt yg 


create new Points, N ES it One be ins mig i to! Know | 
where: to Hop. | TTY 


\ 14 


1 


22 „T0 wht had beg 0 W the Te Mace 


could not be ſaid to die Inteſtate as to the AH 


when he had made an Executor (6) and by expreſs (1) Bering. 
Words had ſaid, [This is my Will.] The C le of 1 


Foſter and Munt was ſaid. to be liable to the ſame Ob- ubi ſupra. 
ection. It was allowed, that had there been plain 
Proof of: the Teſtator's declaring or intending his Wife ers 
to have the Surplus, this would have intitled the Wife — . , 
therapy even though ſuch 0 were e but il Proof . 75 5 


* * LY 
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175 W e 
to bes that the Teſtator intended to give the Surplus to his Baan, it = only to rebut 


an Equity ariſing by ch in Favour of the next of Kin. . 
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Intent, was altogether Joubthul and 1 


(a) 2 Vern. 
& vide ante 


p. 9. 


to inſert therein a Deviſe of the 


"M his Wife, as Brocktris, had the legal Title 3 
Surplus; and this Parol Proof would — only to rebut 
an Equity ariſing to the next of Kin, by reaſon of the 
;" Legacy given to the Executrix. 


But that the Proof i m EN preſent Caſe, of hi Duke's 


was however allowed to be read.] 


The Court alſo almined. the Caſe * the 
(a) of Gainsborough verſus Earl of Gainsbor hs 
the late Lord Gainaborough made the Coun his Exe- 
cutrix, and inſtructed the Counſel that drew the Wall, 

of the per- 
ſonal Eſtate to the Counteſs, and the Counſel declar d 
that it was unneceſſary, for that ſhe would have it 
of Courſe: as. Exeaurix.z upon which it was decreed 


that the Counteſs ſhould have the Surplus; it being 
' unreaſonable that the Executrix ſhould ſuffer by | the 
Obſtinacy of the Countel, and pe his . nn 


his Inſtructions. . Ft 


(5) Sed vide 


p. 544. Far- 
rington ver- 


ſus Knight- 


ley, where, by the beer Opinion, no Fraud is hc in tht d. 


Lords, Lord K 


(e) en 
W 


But nch in abs: ooincipel Caſe, on an n App 
brought by the Ducheſs the Executrix in Domo Proce« 


rum, this Decree was reverſed ; Lord Guernſey: and 
other Lords declaring, that "7g Reaſon, upon which 


the former Decree of Foſter and Mum (b) was grounded, 
was the Fraud, and the Will's s being drawn at a Daten. 


2 
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3 
5 Har cours Aga his Pee in the 


And upon ;the Decke of Heverſal in the Ho 


Phi lips. verſus Carew. A 
= . „ 

HE Bill was brought to diſcover a Title t to ok Bill lies to 
and for an / count « of the Profits, and to per- | 


on Affidavit 
and unable to travel. 


The Defendant led as to thei Tie and de- 
murred as to perpetuating Evidence," in regard 
Plaintiff might bring his Ejectm and examine his 
Wicoelles a at ehe Il, FS 


ms - Wc A ER 


TIN * „ —˖r— 7 Ae 


And upon Aﬀfidavi chat the: Plaintif” 5 Witne | 
were. infirm, and unable to travel, the Demurrer wa 


over-ruled by the Maſter of the Rolls, and afrerwards 
by the Lord Chancellor on a Rehearing. / But Ex. Was 
admitted by. the. Lord Chancellor, that without ſuch 
a. the Demurrer would: have been good, it be- _— 
a, common Suggeſtion in 2 Bill; but when ſworn n, 
if koch a, Demurrer ſhould be allowed, it mi 1 — 
duce great EA and Hardlhips an a Failure 
of Na N 1 M S111 An ern iD 2 0: 84 15 Ses . as : 
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Huzband df which” Was, that Deke Hamilton Rout within toy 


3 Days after Marriag - for the Peace of the Farnily, re- 
nants to leaſe to the Lady errard (being the Mother and Guar- 


Wie: dian of the young Lady) all Accounts of the meſne 
Guardian Profits of the Eſtate ; it being inſiſted by the 
counts, not Mother at that Time, hd admitted by the Dubs that 
"" the Charge of the Education of the young Lady, or) 
the Intereſt paid by the Mother upon a Mortgage of 
good Part of the Eſtate, which had been diſcharged by 
her as Guardian, would come to as much as e Tre: 


ff the Eſtate, Wee! W 3 ROM 2 s 


Allo! it was need by Sis Parties, that thi Mo- 

ther was intitled to hex Dower of a Third of the E- 

ſtate, which was in Mortgage for a Term of Years, 

but the Mortgagee had never entered upon the uy 
I 


W 


bs. ; Articks che ke bound | 
. for's hs iving this e Reheaſ: virhiny che fa Space | 
of two Days after the Marriage. e. 


Puk beste zr und agen tel arid x Lv, 
and brought” hi 1a zuity to . relieved againſt 
them, and for an Account of the, meine Profits, EA 


* 


Fir, * vnn igel fl the Defendant. en | 
ecutor to Lady Gerrard, that here was no Surpriſe oe 
Miſrepreſentation, but à very ſolemn Agreeinent, and 
which tended to the Peace 1 the po . Secondly, © © © 
That if the Duke had, after the Marri. en fuck. 
Releaſe, Equity would not have relieved againſt it; and 

for the ſame Reaſon it ought not to relieve againſt a Co- 
renant- for the giving fuch nate Thea, That if 
Agreements (though upon good Oonſideration and Des? 
liberation) could, not be made, it might turn to the 
Diſadvantage of Infunts; for then no Guardian could = 
be ſecute from Suits,. which would end in diſcouraging 25 
all Treaties of Marriage n 0 thoſe; hat es 
in e » to cham. But, el Iced, 


4 wet 5 $165 * 


Lord Chancellor Sid, That noni there was 


no 


in the gaining of this Covenant from Duke 
— ra N to be none) it being 15 


Feen eee en 8 Co 


1 : 1 * \ * ** wy 4 a g . 4 , x 7 . 
L L * i 2 
ö we <4 'M we — 4.364. } x 1 "YE Þ.. 


"an Ee LI RAS, — e 8 
the Matters to . accounted for, (chough i in this Caſe 6 


the Particulars of what was'to be r ;did not ſo 
appear as e ner to have, — 55 
ee 1 7453 7 ILL, nb opal 


TE on E n 1 7 0 7 
Yet | this beben to cake fuck Releaſe: oug 
let aſide, as it ſeemed NOS SES U 


De * erm. Paſche, 1 174 10. 


b_ ane who! WY a Power over the young Lak 8 
by him; by one who had a Power over her, as her 
Parent; which obghe en not to bra Hom made «ls « g 


N in this Manner. [OY 


Thar it was as if the Mother b ſhould ſay, Ton . 


not have 1 Dangheer, whe ws wy releaſe al 


{74 5 of 


That this Agreement was within, the ſame Reaſon 
as a Marriage-Brokage N ;\Fhich, bad W 0 


2, often. condemned i in Equity» (a) eee 


oath 


2 Bond to give Money i 60. dani coli be 


de was ill: And, | el 


By the Las Reset A Bond to o foetus * Sur olf 

Money muſt: be ll alſo. 12.2 hurt 33 te 

to 34d I "ey 2 100 

That 4 Caſe = a —8 Boggs or BY e Inſiſtin 
fo Gain for conſenting . to a Marriage,:.mult»h 


much : more frequent Miſhief and: in all Probability 
oftner happen, than an Agreetuent of- * n 4 
a third en. | % has 


rd e ound ie Get Caſe t to treat 
the Guardian; and to tolerate ſuch an Agreement, would 
be paving a Way to Guardians to ſell Infants under 
their Wardſhip; and the greater the Fortune was, the 
greater would be the Temptation to treat in this Man- 
Leak with the Guardian, i in order to lark a Marriage. 
1 1811 7 21293166 $1 
) And though ſachs Releaſe,” 7 7 it been given, After 
Marriage, by the Huſband, of all Accounts to the Gllar- 
dian, might be good; it e, be, becauſe if ſuch Re- 
leaſe were given after Marriage, it muſt be preſumed 


to * given. freely; e this Covenant: e 


i W 
* 


counts. 14 1 2 4191 | £5 7 ' 14 1 N 


reren 


\ 


be 2 be made ; ee But . 
might-crealbnably:: SET muſt hade loſt. the 
your Lady; if he had refuſed the "Covenants | root 
_ 3 geri 1 90 ti ban : 9rm8t os at foren 10) tit. 
2 Ther th was within. the rotmor \Caſ620f: Equity 1 
relieving an Heir igainſt any priuate Agre witty 
his Fath&r, upon the Marriage of hd Heirz s where 
the Father covenants to ſettle an Eftite on thetMard 1 
riage, and the Heir privately agrees to (a) back E 
br ear eit das ho Fu her; the e * I 
the Awe. o his Parent 1 m il Cale, nc ſuppoſed wag Ver- 
to act freely; for which Reaſon a Court of Equity re- cler 
lieves * all {uch private Agreements. And there. © Abr. 3 of 
fore Lord Chancellor relieved hoy * Covenant to + Chancery 


give a releaſe. 


Ku As to the Point & Dower, it FL bi ob- eren, 
jected for the Plaintiff, that this was a Gift in Law, mortgages 
not_in Equity, and that there could be no Dower of anion 

a Truſt, nor conſequently of a Truſt Term: And ſup- the Mort- 
poling a Judgment in Dower, had, in this O Caſe, been entern; dhe 
recovered, yet there tuft have been a (5) Ceſſet e eren. Nef 
tio during the Term; and it being ſo at Law, aui 


her Husband. 
ſequitur Legem. And Lady Radnor and Vandebendy's 40 1 


Caſe Was cited, Caſes 1  Parlmen LEED ILY 15 1M 
| | 291 
p. x 37. Lady Williams vate us Sir Bube * 


But Lord Chancellor contra: There ought to be an 
Allowance of the third Part of the Profits for _ 
to the Mother, or her Repreſentative. The Caſe of 
Lady Radnor verſus V andebendy was, where 1 was 
a Purchaſer of the Lands, againſt whom the Dowreſs 
fought Relief i in Equity as to 0 her Dower: . N 


Here, when the Mortgagee never ile to enter 
for his Mortgage, it would be hard that the Heir ſhould' 
inſiſt ped it to prevent the Dower. Beſides, The (had 
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Rticles were ma Wy 
Marriage, and entred into abour 1 5 wb. xVern.6g8, 
Years ſince, whereby Lands were agreed to be ſettled \,..,.u 
to the Ule bf the Huband for Life, Retailer tg the Settlemene 
Wife for Life, Remainder to the Heirs of the Body of do be mite 

the Wife by the . r TAE o "the 8 
Huſband in Fee. 10 W a = 


* 
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Marriage, but the —— frm a6 he in in th 


Sometime TE nt "lt 
Settlement itſelf. wa made, and , recited the Articles 
4 Articles (for lo it as rnentioher 


e, 


of FN ror Ws Lit. Kain to the Wife A 
Life, Remainder to the Heirs of Wa — bond "$1 „ 
band on the Wite to be e Lem a Ger 


| itt ttt 1 5 10 hy Wan 
The Marriage took Efied; and there, was 55 
Son (che Pläintif, 81 and'the Huſband cred ag Ar, 
had-everal ocher sn 
5 1. 


— „ gt bo he 
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11 Was MU FM the Intent 1 70 che 8 was, 0 15 
che Father ſhould have but an Eftate for Life, ; and 
that it was taken in the Family, and by all the Rela. 2 

h had no per to {ell origh $ 


© The Fucker toe up 500 a on a Mortgag e '& te | 
Premiſſes, having got-t to join in a Fine without 
any Conſideration, + ſimple and Equity of 


Redemption of the mortgaged Premiſſes were limited 
6 a 8 


The Son brongh — 


compel the Father . to 
reconvey and reſettle the Premiſſes on the Son after his 


Death, and to make the Settlement purſuant to the 
| Articles. 121 2 een e 


7 
| 9 x 4 * x 
| . 2 a. 
+ + — _ 4 2. * 


Ae Chancellor: It is aÞ 
the Settlement Tay: from the Ar 


The Ae are prudent Aid; 1 ned wy 
2 Fir ſhe is to have an Eſtate· tail chereby, yet cannot 
bar it, but is reſtrained" by 11 H. 7. And it was 
plainly intended that the Father ſhould not have"! b 
Power of fevers and ſtarving the Iſſue. 33 

And che W being ſo, the eltlement, which þ is | 
ſaid to be made purſuant thereto, ſhews there was no 
Alteration of the Intention, nor any new Agreement 
between the making of the Articles and the Settlement: 
and this appearing upon the Face of the Articles 7 
Settlement, and in the plain Reaſon of the "TON the 
Length of Time is immaterial, 


Therefore decree the Defendant the F 1 and his, 
lecond Wife, to — in a e to ſettle the E. 


0 "Nats 


De Term. 8 Tre. 171⁰ "i 2 
. 28 F the Articles, (u) to the Father for Life,l Re- 
mainder to the Plaintiff the Son in Tail. But as to the 
Mortgage, the Son having joined in it, this Gourt will 
not ſet it aſide 3 but let the Father keep down. the In- 
tereſt during his Life; and in regard the Defendant 


the Father inſiſts to take, Advantage of this Miſtake, ' 
let the 8 N be made a at bis Charge 2nd le tim -. 


' * | bo * 
7 | ©” N 4 : 8 £ 8 . & 2 
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Harvey verſus Harvey. ee. 


A. Hiwing a Daughter married to the Defendant, * "RAY 
his Wil deviſed his Eſtate to his Daugh» ** 


died. 


) 


vert for her ſeparate ve. without eee Tran 2. wine be te Huſband a 


Aſw che Huſband (part 4 this: url k. 
ſtate conſiſtin g of a Mortgage) agreed by Writing un- 
der his Hand, that the "vs THO: wor it to her ſe» 
| Ule., „ * N 5 i 110 15 & HIP 


K-11 1 
1 "Y 85 F 

5 And the Queſtion/ was, (here being no 'Txufl 

whom the Deviſe was made) Whether the Wiſe 


perſonal Eftate without its being imermel- 


enjoy this 
dled with by her ee "ai 1 3 5 
Lord e A is a. great WO OO, Whe- wha: Cir 
ther the Huſband ſhall be led to let the Wife en · e 
joy this perſonal Eſtate to her « own LW e 75 
bf, 4 $1 $14: make 
| de . 


For a it is obje Bed, "Miah os „N bl a 
Power to deviſe it ſo, a that his Intent was to make 
uſe of ſuch Power, yet it being given to à married 
Woman, and no Contract or | =. = 

Kk from 


ter, to hold to her pac and, 1800 Us, and Deviſe of a 


— 


"De Tam S. Trim 1710. 


92 Vide. a (a) Pro 


* 


FOI i Huſband, that he ry not creams with 

it, the Huſband's Title to this Eſtate is ſubſequent to 
che Will; and the Intention being repugnant to the 
Rules of Law, (ok ) That a Feme Covert ſhould have 
in perſonal Goods ʒ it eg a e 


fu Piper, bare ſome diff _— it. 


a vol. p. 78. 


Wherefore let it- be reſerved as a : Cl Pars argued, 


” 2 


8 But as to the Mortgage, where hs Huſband ks 
_ * contracted or declared under his Hand, that he would 
not intermeddle with it; though ſuch Declaration may 


de voluntary, yet it muſt be preſamed to proctkd 


from a Senſe the Huſband had of the Teſtator's In- 
tent that the Wife ſhould enjoy this Mortgage ſeparate- 
ly; and to be founded on Natural Fuſtice, though | 
not on Contract. For which Reaſon, the Court was 


clearly of Opinion, t Bt the e Huldapd ſhould be wa 
A . 


= i 


Zhancellor il cher if A "AY; wt wee 
dei to a Nn Covert for her ſeparate Uſe, and 3 
Declaration that the Huſband ſhould not intermeddle 
with che Profits, but chat the Wife ſhould enjoy them 
. he doubted this would bea repugns 


* Ir does not appear e by this 3 or * in N nor yen 
in the,Regiſter's Book, what was. Lord. C 's final Determination 

upon this 8 Point; but the Caſe of Bemet verſus Davis, which was 95. 

mn m"Deceinbe erst define obey GOO af) 
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B. urri ihe verkus Nah, 


Plan han a Wife * two Daughters, ah 121 his be 
Will deviſes El 54001. to be Taid out by his E 


9 
. 


tors in the Partchake of Annuities i in the Rxchequer for Pecuniary E. 
9 Years Term; and to be enjoyed by his Wife for her 4 * 


11 ſhe releaſing her Dower; and after her Deceaſe, int wal be 


to go equally to his Two Daughters and bequeaths . 
1000 J. a- piece to his {aid two Daughters, payable at 2 Laie, 


wen to a 


their Age of 21, or Marriage; and dies, leaving ich Grier ife, in 
little more Aſſets than would pay the 3, 400 J. whi 


Was — ho: nd * our 1 in 5 05 gs þ the a ſhe — 
Dowen, 

nuitiee. ' r pre- 
® Meer bqunthl bay Lad, or an | Anni wm a — a en de 
come in Ae | 

And objedtel, thiks were f 
there being a Deficiency, the moſt ee 
verage, and ſuffer alike; that” 7 Was the higheſt» 
Equity: And it would be very hard F che Wiſe, who 
might 3 again, _ 1 ade fl Vith all, 1⁰ chat Buns 
without any Sublftence. * bay: W 


Lord Chancellor: The ak Oy” have hs pre- 
ſerence; and if there be pot iſets Hough © 6 9 pay ar . 
other | Legacies, they mult be at, 


r 


. * 


| evtne 0 þ 


It is of ſome Weight, RE) theſe Anauiths are 
_ to the Children after the Wife's Death; but eſpecally 
us the Wie is a Purchraſer of the Anhuities or ber 
Life, by her releaſing her Dower ; afid for that Money Y (4) See the 
ordered by Will, or articled to be laid out in an, An- Authority of 
| a= or in Land 18 Ii Equiry Yooked upon 8. n wt ecargh 
Ann Lal, wll'6obithutently ed be taken or 

ecihck 1 ebils, Wt © vet 4 pet 4 Legacy; i , 
therefore to be 9 before a pecuniary 


wp | 


. 
e "I 5. Michaelis 
rm. , 
/ 
i, ; 5 5 
| 3 3 3 MY — — — 
3 
Caſe 33. Pye 8 Gorge. 


Lord Keeper 
Hareourt. 


Salk. 680. T was Sedan * che Lord Keeper Rabe ar 


Truſtees for I. where there were Truſtees appointed by Will to pre · 
— ſerve contingent Remainders, and they, before the Birth 


Rennes of a Son, joined in a Conveyance to deſtroy the Remain» 


Conveyance ders, this was a plain Breach of Truſt; and any Per- 
neg fore rve ſon taking under {ſuch Conveyance, if voluntarily, 0 or 


Breach of 


Son ; this a having Notice, ſhould be * Ee tO the l Trepe, 
Truſt, and Equity will relieve. | 


And tho it was objected, that this had tab SA 
e ſaid in Equity, and that there never was * 
Precedent of a Decree 1 in 11 a 8 "+ hl 
Lord Keeper ſaid, . it was 2 very plein * reaſ 
ble, that if there was no Precedent in this' Caſe, | 
would make one. „n ee e wel RR 


4 5 1 S | ** » ©; 


But this was not the 3 princi pal Cate, which was, 
That there was a Son. born 4 the Conveyance: by 
the THONG ll the. e are in Mortgage 5 

8 5 | 4 | 06 3050 NF ONE: 940 


W 


4 * af 
6 


N „ 


De Zern, n Michaelis, 17 10. I | EY 


Son came into Equity, after the Death of the Tenant 
for Life, to ene 


agrecably to what Was Ping ks by Lord 3 3 
court, it has been ſince exp . decreed by Lord Chan- 
cellor King, aſſiſted by and Chief BA- A 
ron Reynolds, in the Cale of (a) ) Mont verſus Manſel, (Vit this 
Dec. 1732. which was the Caſe of a voluntary Settle- 7 hg © 
ment ; and where the Court unanimouſly delivered it 
28 their Opinion, that nothing in common Juſtice, _ 
Senſe, and Reaſon, could be a plainer Breach of Truſt, (3) vide pot 
_ than that thoſe. who were appointed. Truſtees to the 355. 22 f 
Intent to as ad. wg firſt Son, (and for l. 2 and 
that P e only, ire b) contrary to their 8 
Truft, ; jo in the Deſtrution of the Settlement, 1 PAT Fr 


ut Sbere thehe is Thar for Lis Ne 5 
the firſt Son, Wc. and no Truſtees to preſerve contin® = 
gent Remainders, i in ſuch Caſe, if Tenant for Life, by 
Fine or Feoffment, deſtroys the Remainders, there be- 
ing no Truſtee, there can be conſequently no Breach' 
of Truſt ind this being the Law, Chandery will not 
e But then, as e a Hardſhip at Law, 
to prevent which, the Method of appointing Truſtees 
was invented, fo it is reaſonable that the Truſtses, 
when they let in this Hardſhip by violating the Truſt 

repoſed in them, ſhould themſelves be liable for the 
ſame; but if tf the Conveyance be voluntary, or if there 


be Notice 17 the Fn” * Trust 1287 r the 


Na 7 * 4 N 
7 * : , * A 4 p 8 8 Ft & Yo % 
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% F ; #484 : . . ELITE i — 2 4 f 
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Gu whe 7 e verſus Benſon. 

=, a oy 
hee w O thouſand Pounds (whereof I 500 L. were 1 
ng _ Wife's Portion, and 500 J. the Huſband's Money,) 


ndy © let? were wager by Articles before Marriage, to be inveſted 
by Articles in a Purchaſe of Lands, to be {ſettled upon Huſband 

in pews *% and Wife for their Lives, Remainder to 5 Heirs of - 
Far, who the Body of the Wife by the Huſband, nn to 
the fole In. the Heirs of the Huſband. 


the fole In. 
tereſt in the 
Land when bought, may ele to have the E15 pid to Ho, and chat; it halt not be e 
in Land. | To FT 


The 1 5 1 4 whole 2000 L 25 Vit 
dies leaving a Son and three Daughters; after which 


the Huſband dying Inteſtate, the eldeſt ey m_ 
out Adminiftration to the Father. e 


"The ior brings a Bill againſt 1 Siſter (the 4 Admi- 
niltratrix) to have the Money paid paid to him, ling that 
it ſhould not be laid out in n aan eee 
dan Ae by the Ares: 
- How: c 4: This may os a an to Noa 
who, if the Lands were to be ſettled, and afterwards 
the Son ſhould dye without Iſſue, and without levying 
a Fine, would be intitled to them under the Contin- 
gency; and there can be no Reaſon to deprive the Si- 
ſters of any Contingency; and this Bill, tho ſaſd to 


be brought to execute a Truſt, Gn, at the lame Time, 
ſeek to break 1 it. 


2 


Cur: A Fine cannot be levied of Money. agreed to 
be laid out in a Purchaſe of Land to be . — in 
Tail ; but a Decree can bind ſuch Money equally as 4 
Fine alone could have bound the Land in this Cale, if 
bought and ſettled ; and in regard the Plaintiff the Son 


2 | would 
' Rh 


1 


De Term. J. Michaelis, 1710. HY 


3 have the intire intereſt i in the Lands when pity ons, . 
chaſed and ſettled, and the abſolute Power over them, © * 


and that a Court of Equity will not t decree a (4) vain * Flat 
Thing : ; | verius , 


471. 


Vit Decree! Aa Purchaſe and Seeded to ny * 5 
which the 800, the next Moment, by a Fine only, 
may cut off; therefore ſince the Son elects to have | 


the 2000 l. let him take it, and let * Adminiftratrix 
be indemmitied. e INT 


9. * 


Then i it was ob} ecled 4 Mr. How, that this was not ; What De 
as a Debt by Specialty from the Inteſtate, but only by « and what 4 
ſimple Contract, there being no expreſs Contract from gh... 
the Inteſtate by the Articles to pay it; ſo that it was 
at moſt but a Breach of Truſt, as nf wy received and 


W Sed Je ur: 


It is bebt by rig. 1 —— 95 
gree ; for it is agreed by the Articles ( boch che hat . 
band was a: Par ) that i all be, within ſuch a Time, 
laid out in Land; and the Huſband having received it, 
and not having kid out, has broken tak: Agraements 
and an Agreement under Hand and Seal, ere 
a „ e and rare, 8 _— V d 
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Term. 8. Hilari, 


1 7 10 TW 
| 13 7 D vap bu gray "101485 Wt 70 N ME 
Caſe 35. Webb & al verſus Webb.. 
Lord Keeper 
Harcourt, ' 
2 Vern. 668. Dward Webb the Defendant 8 Grandfather and " 
44. on his Truſtees, in Conſideration of a Marriage between 


Maring af Thomas his Son and Anne his then Wife, and 3501 5 
for 100 Portion, did aſſign divers Lands in Horſley in Gloceſter» 


Years, in 


Truſt for ſhire to Truſtees for the Remainder of a Term of 
Tie 100 Years, upon Truſt to permit the 80n to\enjoy = 


maixdero the ſame ſo long as be ſhould lire; and after 


* N his Deceaſe, then to Ane his Wife as long as ſhe 


mainder ſhould live; and after their Deceaſe, to permit the 
2 _ - Heirs of the Bodies of the ſaid Thomas the Son and 


3 his Wife to be begotten, to hold the Premiſſes 
1 during the Remainder of the Term; and for Want of 


to the Huſ- ſuch Iſſue, to be enjuyel by the right Heirs of a R 
right 

Heirs ; the Thomas the Son. | 

Wife dies | : . 

wm Iſſue; the whole Tem veſt in the Haden, and he may alfign it, wake 


Tuomas and Anne had ſeven or eight Children; - and 
he, having ſurvived his Wife, and ſettled about two 
Thirds of his Eſtate on the Defendant his eldeſt Son, 
(to the Value of about 11007.) and being indebted 'a- 
bout 300 l made a Mortgage of the Premiſſes for ſe- 


2 curing 


De Term! * Hil 1710. * 


curing, of that Mdney: ; * in TY chemi a 


out Adminiſtration to the laſt ſurviving Truſtee; and 
afterwards aſſigned this Term to the Plaintiffs upon 


Truſt that they ſhould ſell the ſame, and in the firſft 


place 


y off the Mortgage 


and then pay the Re- 


mainder to his Executors, to be diſpoſed ol by them 
for his younger REES: 1 50 be a appoint by 


his W ill. 137 Fe WE j 
. > . 4 4 A ** 4 % * * * You 


Ader this he mae his. 2 Wir 


K 


A* en 5 at c. ann _ ſhonly after Aalen I, 


WP 4 
"#383 Y 


© The Plaintifts the Truſtees _ Exon dei! 
ſturbed by the Defendant, brought their * for the 
Execution of the {aid Truſt and d Will, lil 


+ The Defenilane. by his Anſwer ſet vt 
Deed of Truſt, and zafiled, that he, a8 \ eldeſt Son and 
Heir of his ſaid Father and Mother, Was intitled to 
the Premiſſes by Virtue. of that Settlement, an- 
ought to babe the lame, nowvirhſtanding, his Father's 
Mortgage, Aſſignment, and Mill. Wii; 41 243.51 Kb 1 255 


Kriel ch nds! tu unh * 


The Cauſe Was heard —— the M. Maſter of the 1 Rolls 5 


80 wy NI my 


who: eur the Plaintiffs Bill. 


263, 2d ee e: 

n n Petition 10 the 1 Kee * NT 
: bens by bim, who took Time to conſic i 
this Day 


4. 


. n Sha] i 4? 2 


| ing Appo hne ber Judgment, Mr, Feryo 
(who was abſent at the Rehenring by Realon of, dick 


ele) rn heand fers e Deſendant: yd oben dert 8 


A D m ed nod. () Bs to 80 afl i Mb. . 


And inſſted ſtdhgly, Iba this, Cale, was ergdiy 


dhe laue: as 3 (a)-Regrork and Homer 

a Term for 5 

Life, Remainder: wy "ther Kad of; bis Bod „ Which 

Cayſe was heard before Lord n 2165 . 
Mm 16 


** 


* dt 


where = ah 
as allbgngd ific;Þryſt, Fox one for 43 


8 


134 De Term. ; Hill. i719. 


11688, who was of Opinion that the Teriant for Lie 


| had the whole Term, and decreed accordingly; but 
afterwards coming on to be reheard before the Lords 
(a) 2 Vern. Commiſſioners, (a) they took it, that the Words 
IM: [Heirs of the Body | were a deſcription of the-Perſgn 
who was intended to take, and reverſed Lord Feſergys 
Decree; and upon an Appeal to the Houſe of Lord 
the Commiſſioners Decree was affirmed. . 


23. Truſia of Term were limited to Cole: for ninety- nine 


Years, if he ſhould ſo long live, Remainder to the 
Heirs of his Body begotten. on his Wife; Cole hed 


of the whole Term, and died leaving Children, who 


brought their Bill, and had a Decree in their Favour. | 


- vir Foſeph Jekyll for - the Plaintiffs : The Rule. i in p 
quity is the ſame, as to the Truſt of a Term, as it is 
at Law in Caſes of a Frechold; ſo that wherever, up- 
on a Limitation of 4 Frerhold, a Man by a Fine or 
Recovery can bar his Iſſue, if there is the ſame Limi 
tation of the Truſt of -a Term, in that e 1 0 
Party may Gilpoſe., of the whole Term. - 


al 


There is a great Difference 3 bs ik Ole ant 


that of Peacock 1 Spooner ; in that Caſe the Limi- 

tation was for ſo many Years as the Man ſhould live, 

and then to his Wife in the ſame Manner, ther to the 

Heirs of the Body of the Wife begorten by the Haſband; 

now this was the een Huſband, and was u Settle- 

„ ment 8 him, and thereſore it wus donſideted as 
C (c by low in the Caſe 

fl Kee. ca. 20. for preventing Womens aliening the Eſtates of 

their Huſbands after their Deaths bo For/there the Wife, 

with a ſecond Huſband, Was end to deſeat 


che Children l n 18 Hnband ; and . . 


3 95 94 

r - | | ' B. 2000 214 1 NG bie: i. SH * 
» | 

g 4 17 1 x * 


%) 2 vern. Alſo in the Caſe of Ward verſus Bradley, ( 60 the | 


a Freehold (e) upon the Statute of H. 7. 
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22 ngred 
of Peacock tio th the Limiten if; 
Term in Equity ab from che Caſe of a Freehold 
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ſembles this; tapas as it — far "ag ing ach a 
parallel. 1 do not think "nay. ſelf tied up be hte AL ; 
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i ſt, The Limitation ih was to. the Heirs of the 


Body of the Wiley here to che Heirs of the Bodies of |, 
the amen . Ie ©, 


| Husband- Wok out Adminifſcuticnt to the 


beſt, and imagining that he had a Right to the whole 


Term, brought his Bill againſt the Truſtees to coingel 
them to e „ „r 5 


; 


In the Caſe. before me, che r Party 
legal Eſtate. EA . 1 898 
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Here is a Mortgage and Diſpoſition for younger 
— which, were the Plaintifts not to 0 provell, 


1 y * * 37 5 1. 


0 N 2 4 $1 
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besen beg cee e een 
Liberty to determine this, as if the Cal of Peacock ver- 


_ 


nn. De Term. J. Hill. 1710. 


ſus « was out of the Way. Iam ans I hav EF 

heard it ſaid by this Court, that the Caſe of Lady Rad. 
(a) Ante nor verſus Vandebendy, was of a Purchaſer ; (a) — that 
12 in any Caſe which raed from it, as Where wan was 

no > Purchaſer, my qe 00% „ Lol vi t- 


"The 1 at the Rolls * * 9 arid the 
Truſtees be let into a Redemption of the Mortgage, 
and e to rel. the Ta. 900 

211, ee 

11 Ges; in this Gaſs — were Phys given the-De- 

fendant by the Father's Will, on Condition that he did 
ot diſtur the Truſtees, and they coming now to have 
an Execution of the Truſt, and that he might either 
* with them 1 in a * or loſe his * 


W 


| Eater gives, Mw: e al acts nieces hatin has 


upon Condi- t the 40 1. Legacy; if not, then he ſhall forfeit it. 


tion that he 
does not diſturb his Truſtee ; on the Truſtee's applying for an Execution of the Truſt, ol 
deecreed either to join, n We . to forfeit his 40 l. Lege). 
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Ts fs ge * a Writ of Does! and Tex 


Sir B. urg - Ferre hi 


26h 
liam "Caſe 36. 


er ae 1 


Dove al- 


ent. by. Default; the Defendant 4 _ 
is Bill to be relieved againſt the Truſt- 


judgment in Dower, on this Equity, (uic.) that as to 2098 


part off the Lands, (the five Pariſhes in che Plead- 
ings mentioned,)::tho! the: Plaintiff the Lady Williams 
had recovered; Judgment in Dower,” yet ane was a 
ſubſiſting Term for ninety. nine Years in theſe Lands, 
prior to her Marriage; and that the legal Eſtate of 
this Term was in one Mr. Bulkley, as a collateral 8e- 
curity for his quiet Enjoyment of certain Lands called 
Lecquidiſſa; that ſubject to this collateral Security, the = 
Term was declared in Truſt to attend the Reverſion | 
and Inheritance which was in Sir William Williams 
the Plaintiff's late Husband; and that Sit William 
Williams being thus ſeiſed, and having intermarried Ta 
with the Plaintiff, did, by his Will, deviſe theſe Lands 
to Sir B. Wray for Life, Remainder to his firſt and every 
other Son in u Tal Male, with Remainder to his Bro- 
ther Mr. Chicheſter Wray in like Manner, with Re- 
mainder in Fee-ſimple to the late King William, and 
that the ſaid Mr. Dal having beet! interrupted i in 
the Enjoyment of the Lecquidiſſa Eſtate, was decreed to 


have Satisfaction out of the ninety-nine Years rem 
of the Land in the hve Pariſhes, 


- Py 


28 June 1700, 1 This Cauſe. was heard 4 the * Precedents 
Lord Keeper Wright, who declared, that the now Plaintiff 1, — 


the Lady Williams was not dowable of theſe Lands in 
the five Pariſhes, there being a Truſt- Term {ubſiſting i in 


Nn. | 2 them | 


J " De Ten Hill 171. 


** 


2 Truſt, and if not of à Truſt in Fe- ſimple, y 
5 85 ſame Reaſon, the Plaintiff was not to be Aal 2dhinſ 


| Williams ſhould account for the Profits theresf, MY" 


(a) 2 Vern. 
324. 


(a) Parl. Ca. 
69. 


the Bill, which was left Wich his! L 


"Js prior to hex Marriage; and that er Mr 
not aid a Dowreſs; for that no Dower ought tq be of 


W.. 


4 Truſt- Term: Wherefo re, he decreed Mr. 7 to 
produce the Deed at à Trial at Law, to enable Sir B. 


Wray to recover the Poſſeſſion of theſe Lands i in 
five Pariſhes, and that the now Plaintiff the a 


| A 203 1d ents Dots IT A 10 
| 21 March 1701. upon the Re · hearing of this Cuff 
before the Lord Keeper Wright, and upon Deliberation 
and Time taken to conſider of 1 nd on Peruſal of 


hi former Deeree. 1 550 0 . 


At the Re- heating, "the. now Plaintiff He. Lady Wik 
liams's Counſel cited (inter al”) the Caſes of Porten verſus 
Hammond, Snell (a) verſus Clay, Pemberton verſus, Jaruel; 
and inſiſted, that Sir Bourchier who was but a Volunteer, 
ſhould. not, in Equity, be relieved; againſt a Dowrels; 
and that this Caſe was different from. that of Lady Rad. 
nor and Vandebendy, (a) affirmed in the Houſe! of Peer 
in regard V endebendy was a Purchaſer z alſo that here, 
if the Judgment in Dower was NPI find Biz wa 
to proceed and reverſe it at Law. "a 


To which it was anſwered, that if 150 Willians had, 
been Plaintiff in the original Bill; in Equity, ſhe could not. 
have been relieved; foraſmuch as the ninety - nine Years. 


Term muſt have ſubſifted, as well for the Benefit of the 


Deviſee, as of the Heir at Law. That this was the ſame, 
in Reaſon, with the Lady Radnor's Caſe, and that the 
Term of ninety-nine Years was prior to the Marriage, 
and ſo the Husband only ſeiſed of the Reverſion i in Fee 


during the Coverture; that as to Vandebendy's being a 


Purchaſer, he was ſo with full Notice of Dower, and. 


got in the Term to 2 him againſt the Dowrels; 


1 "and 


r 


5 


De Term. 2 Hin _—_— 


pe tu 
TY FOE 


. 


and ae having Notice, was to be bd "Y 
only as a Volunteer; that in Dower, where the Huſ- 
band was ſeiſed of che Reverſion in Fee expectant _ 
3 Term for Yeare, the Plaidt if might indeed (a) re- 
cover Judgment, but ar Writ of Seiſin was not to be due 


n covers, but 
awarded 2 N ihe o — | 
8. wg iet executio 
2 314 LE 291. & vide ante 121. 


That Sir Bourchier was proper in Barn ; for with - 
out the Aſſiſtance of this Coiut he could not go to 
Law, not having the Deed, which was in the Poſſeſ- 
ſion of his Truſtee Mr. Bulkley ; and that if Mr. Bulk- 
[;y had brought an Ejectment, he muſt have recovered. 
gilt the Plaintiff the Lady Williams; and if he muſt 
have recovered;\ WH Was Sf 1 Truſtee, it was 
ſurely no leſs reaſonable, Fe Sir Bee * e 
Truſs ſhowd recoveh. 101 # Dime oy „ 
WP W5 3,04) r hd Ti . A. 5 
After his Be being, Proceedings from/ Tims! . 
Time were had beſbre the Maſter, who, at Benpthj 
ſettled an Account of the Profits taken by Lady l. 
lams at 1438 l. and that 2 8 een wonnen, gh 
ken to it, was confirmed.” ELIOT 'F Hy 651 


A 


But now Pet William th! her.(6) Bill CR Re» ® ® Tt 11 
ew; and on ſolemn Argument before Lord Keeper ry, 


Rana he reverſed Lord Wrieht's Decree; 1 or- murrer put 


2 % 
ans 0 > 


in to this Bill 


dered that the Plaintiff) Lady Millan, baving recoyered of Review, 
Dower at Law, this Truſt-Term that Sir B. Wray had which being 


over- ruled, 


let up, ſhould not ſtand in her Way in Equity. | the Defen- 


ny dant ſubmit- 
ted, and > Decks wes mad? ; Conſent, 1 a Sum 1 and deli- 
ering up the Poſſeſſion to the Plaintiff. Vide pot the Argumen: of the ltr of th fel 
(ir Jö Fel) in the Cl of Bans verſus hu 633 Es ian 1 + 


.# 
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Caſe 37. | Brown verſus Lirton. 

Lerd A LOTT 
arcourt, | | 

5 Hk Plaintiff's Teftator was Captain of @ EN 

Ship die NY and being in his Voyage beyond Sea, had 800 


ving Money Dollars on board the Ship, which he intended to” inveſt 


'on Board, 


the Mate be. in Trade; the Captain died, and the Defendant (w 
_ was Mate of the Ship) becoming Captain, took theſe 
roves the 800 Dollars, and inveſting them in Trade made 


aal, vn Al. great Improvements thereof; but on his Return to E. 


| lowance land, | 
made him 
for his Ov] in the Management of ſuck Money, a account for the Prof, and nor e. I 


| The "beau 5 the Grlt Captain brings a Bills & 
gainft him for an Account. e The: © 

The Defendant admitted the Receipt of the Moab, 
a offered to repay the ſame with Intereſt 3 whereas 
the Plaintiff inſiſted on the Profits produckd 1 in Trade, 
and the ſeveral Inveſtments that had been made there- 
with, 


 Objedt. The Defendant * traded with ahis Mo- 


ney, it was at his Risk and Peril; and as, had 1 it 1 
"4 0 


| 
« £ * * 4 
— N 
o } 


loſt in Trade, the Defendant muſt have born that Loſs; 
ſo it is reaſonable, on the other Hand, that the Profit 
which has been made of it ſhould belong to him; as 
where an Executor puts out Money without the De- 
cree of the Court, if this be loſt, it is at his Peril, 
and therefore he ought to have the Intereſt. 


But Lord Keeper ſaid, that the Caſe of an Execu- 8 
tors putting out Money without the Indemnity of a putsout Mo- 
Decree, if it were on a real Security, and one that z though 
there was no Ground at that Time to ſuſpect, had not Indemnity 

been ſettled; tho' it was his Opinion, that the Execu- kc gun 
tor, under {uch Circumſtances, was not liable to an- Security, 
ſwer for the Loſs, and. ſo ſhould account for the In- wht there 
rad RR. 4 bon thento 
afterwards ſuch Security proves bad, 

would have been inticled to the Erofits, had it continued good. | 


he is not accountable for the Loſs, any more than he 
But that he took the Defendant, in this Caſe, to be 

more like a Truſtee than an Executor, and if ſo, he 
ought clearly to account for the Profits made of the 
Money; that the primary Intent in carrying abroad 

this Money was, to inveſt it in Trade, and not to re- 
tum with it home again; and therefore, the Deſen- 
dant having obſerved the Intent of the Teſtator in tra- 
ding there with, and having taken ſuch a prudent Care 
in the Management of it, as (it might be preſumed) 
he would have taken of his own Money, bis Lordſhip 
apprehended the Defendant would not have been fable 
to anſwer for any Loſs that might have happened; 
and compared it to the Caſe of two joint Traders, 
where, if one dies, and the Survivor carries on the 
Trade after the Death of the Partner, the Survivor 
ſhall anſwer for the Gain made by this Trade. The 
Court obſerved, that this being an Iſland, all imagi- 
nable Incouragement ought to be giveri to Trade, and 
ſuch Conſtruction was for the Benefit of him who car- 
ried out this Money with that Intent; and there was 
no Reaſon that his Death ſhould ſo far injure his Fa- 

Sn Oo _- mily 


— 


ll. 
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De Ter erm. Paſche, NU. 
wity ads Relacions, as to deprive chem of be B enef 
which might accrue from it in the way of Trade. But 
that, to recompence the Defendant for his Care i in tm. 
ding with it, the Maſter ſhould ſettle a proper Salary 
for the Pains and Trouble he had been Fn in the Ma- 
vary thereof; and in che mean Time Colts to be 


„ ot, | Bale verſiis Coleman. 
N of | NE deviſed Lands to four Perſons and weir Hein 
One deviſis for Payment of Debts, and afterwards to the 


* 1 Uſe of them and their Heirs; after which, by a Co- f 
bis Debt, dicil he deviſed, that his Will ſhould ſtand, ſaving, 


d the 
_— that when his Debts were paid, 4. who was one of the 


with Power four Deviſees in the Will, ſhould have his Share of the 
pe egy Lands to himſelf for 13s” with a Power to make 
Remainder  Libaſes for ninety-nine 'Years, determinable on three 


. Remainder to the Heirs ure of his 1 Re- 


Body of 4. mainder over.. 
tho” this be 


but the Deviſe of a Truſt, and Waccukbey and expreſſed to be to A. for Life, 1 0 js an 
Eftate-tail in 4. barrable by a Fine and Recovery, yo ur in caſe of Marriage-Articles to ſettle 
an Eſtate on A. for Life, Remainder to the Heirs Male of his Body ; this being inte oe | 
Pacha future Act, and in which the Iſſue ee and 

u ers. a | \. + Js "Les 


5 A levied a a Fine hl gufferel a common Recovery to 
the Uſe of himſelf and: his Heirs, and brought a Bill 
for a Partition, praying that the other three might join 
in a Conveyance of a divided fourth to him 1 in Fee. 


a And this coming on to be heard by Lord Chancelſ 
(a) 26 Juh (a) Cowper, and the only Queſtion being, whether by the 
Ty Cadel 4 Was N to an Eſtate in Tail, 0 hey Lie 
9M only? be A BI 


_ Leads: was af Op inion 4, che to be 1 Te 
nant for Life ks with — to his firſt, Vc. 
Son in Tail Male, with Remainder over; for that it 
beine the Caſe of a Wall, and an expreſs Eſtate fr 
S | L e 


Wa 
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Life beinks lirmitel to A. — to | the Heirs Male 
of his Body, it differed (as he conceived) from an 
immediate Deviſs; that it was rather to be looked 
upon 25 an eteeutbry Deviſe, to take Effect after Vebts 
paid, which Debts were conſiderable; or in Nature of 
Marriage Articles for the Conveying and Sertling an 
Eſtate to one for Life, with Remainder to the Heirs 
Male of his Body; in which Cafe, it Had been often 
decreed, that be Conveyance or Settlement ſhould 
not be made purſuant to the Words, but the Intention 
of the Parties, (cil.) to 4. for Life, "Remainder to the 
firſt, Or. Son in Tail Male ſucceſſively; that it would 
croſs and fruſtrate the Intent of the Teflator, to im- 
power A to bar his Iſſue and the Remainder-Man ; 
beſides, that the enabling of 4. to make Leaſes, ſeemed | 
to imply very ſtrongly that 2 yas't 9 ee no POR. 
to diſpole: of the Inheritance. . n 


But the Came Cauſe coming on 70 ai D 
Lord Keepe r Harcourt 'on a ede it was * 
againſt 2 Decree, by Fuwis Seriear 

Were Artorney © Ge eral. 


Firſt,” That if the Caſe as ay 4 of. 0 1 1 
Lands to one for Life, Remainder to the Heirs Male 
of his Body, this plainly would be an Eftate-tail 3; and 
if it would be "uy 6 th it mult be (highly icon _ 
nient that the Limitation of Lands in the very ſame 
Words, and by the ſame Will, ſhould be conſtrued to 
give one Kind o, Eſtate in one Court, on one Side of 


]V-lminſter-Hall, and to create a different Kind of Bſtare en 


in another Court, on the other Side of Heſiminſter. Hall. 
That the Lord Chancellor Nottingham, in the Duke of Nor- 


folt's Caſe, had laid it down as a Maxim, that (b) Truſts () Videante 


mould { 


Y That it Was not Biakert L whe the Inen- 
tion of the” Patty-was in this Caſe; if wor Intentioh 


Ee conſtrued by.t the fame Rules | as legal Eftares, 35» 109. 


144 : De Term. Paſche, 171. 


was contrary to the plain Rules of Law: ry it wa 
a plain Rule of Law, that if an Eſtate were limited 
to one for Life, with Remainder to the Heirs (or Heis 
Male) of his Bod 7 this-was an Eſtate · tail executed, 


Deviſe to Thirdly, That the Caſe of King rerſus Melling i in 


one for Life, 
Remainder 2 Lev. 58. and 3 Keb. 42, Te Was much ſtronger; 
tothe ue of 


bis Bay, 1 where an Eſtate was deviſed to one for Life, with Re. 
an Eftate- mainder to the Iſſue of his Body; yet this was ad. 
ail. Judged an Eſtate· tail; though the Word Iſue was 2 

much more improper Word to e an r 


than the Word Heirs. 3 © 
A Power of Fourthly, That the Power to 5 Lale ad not 


making 


Leaſes does reſtrain his Eftate to be but an Eſtate for Life. la 
not prevent King verſus Meling there was a Power to the Deviſee 
Eftate from for Life to make a Jointure, notwithſtanding which, 
dan; the Remainder limited to the Iſſue of his Body made 


for by this it an Eſtate· tail; 5 and Mr. Attorney General Nortbey 


Power the 


Dee laid, that he had known very eminent Men give that 
without Fine Power even to a Tenant in Tail, and it had its Uſe, 


or Recovery 


ms ls regard that by the Starute of H. 8. the Power of 


Leaſes de. Leaſing given to Tenant in Tail would bind only the 


mainder or (4) Iſſue, and not the Remainder or Reverhon — 
3 now by this expreſs. Power, the Leaſes made in Pur- 
the Statuts ſuance thereof * bind the Remainder or Reverſion, 
3 in as well as the Iſſue; ſo that ſuch Power went further 
Tailcan don. than the Power given by the Stature, and might be of 
Lats e har Service, to prevent the Breaking into the Eſtate · tail 0 


the Iſſue, à Fine and e 0s FH en e 


7 M45 
F „ 5 


and not the 
Remainder or Reverſion, (a) Tr" Taſt. 44 


Fi ehh, As to the Gips, that this was a | Devi 
executory and not executed, it being to take Effect af. 
ter Debts paid; It was anſwered, that ſuppoſing the 
Debrs were not then paid, yer whenever they ſhould 
be paid, it would be the ſame Thing as if no fuch 
N had been, and nden * a. preſent: * 


2 


| 


— 


e 


De Ferm Pace, 1211. | ing 

| And Sir Thomas Reis very much . upon the Caſe 

of (a) Legate verſus Swell, where Money was deviſed () Ante $7. 
| to be laid out in Land, and to be ſettled on a Man 
| for Life, Remainder. to the Heirs Male of his Body, 

and the Heirs Male of the Body of every ſuch Heir 
Male ſucceſſively, , which Caſe was ſent by the Ju 
Chancellor-Cowper te the Judges-of (Rd term 

what F ſtate this would have been in Eaſe it HA 

a Deviſe of Land; and it was Ig an Eſtate al, 


Land Keeper n N a is ing the Caſe of a 

Will, differs from the ſeveral Caſes that have been ci- 

ted of Marriage Articles, in the Nature of which the 

Iſſue are particularly conſidered, and looked upon as 

Purchaſers ; (b) and for which Reaſon, the Court has 00, 1 Fs 
reſtrained the general Expreſſions made uſe of by the Sat. * 
Parties; for it cannot reaſonably be ſuppoſed that a 

valuable Conſideration would be given for the Settle- 

ment Nd 1 Eſtate, which, as ſoon as ſettled, the Hi xl; 


1 055 Tk - 
upon Yu Words of 2 Will, or the e * r 2% 2 ” 
9 the like Decree has been made. In all ſuch o bY : 


Caſes, the Teſtators Intent muſt be preſumed to be nl en 9%? 
conſiſtent with, the Rules of Law; 1 at Law theſe .. 
Words would certainly create an Intail; neither c- can Pp 
it be inferred (with any Certainty) from the Power 
of Leaſing ven by the Teſtator, chat no Eſtate- tail AO 
was {Eh in reg gard ſuch Power of Lealing 3 
more beneficial than = given to Tenant in Tail 
Statute. And as the Debts are admitted: by the Plead- 


ings to be Ph paid, the ſame Conſtruction is r 
made, a ö there had bow originally no Tru 


15 bes 0 0 >. e bel 


| So decree A's | Share or fk Part to 5. co 9 
him and the Heirs Male of his Body, Remaingex.ovet, 
Ge. that being thought more proper by 4 ale eee $ 

Counſel than an Eſtate 1 in Fee. 3.22043 
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Cale 39. Sir Thomas Meers verſus Lord Stourton, 


5 ; 

1 ] "a 1 . PL 2 5 a 

5 „ ee, => TEN 
. ; þ L ® ; g * 
D : ; r v 3 i 4 3 SIM LEES 


" , 1 4 
* « 


A Peer of the Aleerr brought a Bill ek Lorlf Sow: 
anos gg ton to forecloſe him; and Lord Stourton brought 
Anſwer up- his Bill verſus" Sir Thomas Meers, to compel him 'to'a 
but hi An. ſpecifick Performatice of Articles for the Purchaſing of 


ſwerto In- Lord Stourton's Eſtate. Sir Thomas in his Defence in- 


nie, ind Ex- taſted, that there were Defects in Lord Srourto's Title 
5 to the Eſtate; and it being at leny th 1 4 that the 
muſt be on Lord Srourton ſhould be examined on Interrogatories 


ou. touching his ſaid Title, it was objected, that the Lord 
HKourton being a Peer ro the Realm, ought to anſwer 
nou Honour e enen, 


- A F # | 18 t, 4 , 15 os I : 
6 if . 5 r + |» . F 
. ; | 


On che Aber Side i it was aer, ahh ſo ruled 
Lord Keeper Harcuurt, that tho the Pririlege of Peerage 
did allow a Peer to put in his Anfwer upon Honour ph, 
yet this was reſtrained to an Anſwer; and that as'to all 
Afidxuits, ot where à Peer is examined as a Witnels, 
he muſt be upon his Oath; and that this Examins-' 
tion upon Interrogatories, being in a Cauſe * 

SE | 3 "IP 


_ 


De Ter erm. i r Fei ry 


his Lordſhip was Plaintiff to n the — of 
an Agreement; as His Lordſhip. would have Equity, 
fo he ſhould'do Equity, and low the other Side the 
Benefit of a Diſcovery; + and tha is 4 lege Manner 
And ſo ordered, That the Lord! Stowrron awd "put in 
by Examination upon Dun wok ee eee 


* . 75 1 ee 7. 6 W 6 at 1 45 4 3 d. 
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Ti H E ab was the only Davghrer and Heir af & Man 


'Sir Godfrey Copley her deceaſed Father, and Grand- 2 8 
child — Heir of Godfrey pley ber rel Grand- 8 
furber. b, d e, 1 aunt: ary ny - -- 1-4 


N 19 Jp FF Ny Settlement; 
in! e be ales ter 80001 5 Wk ber "Portig 122 
The Din all hae bas f 00 


dee 9 which of the Portions ſhe pleaſes, 
n che Grandlarher Atied his 

upon © for Life, Remainder. to his firſt, 

Fc. Son in Tail, with a Proviſo, that if his Son (after» 

wards Sir Godfrey) ſhould die without iſe Male and 

leaving a Daughter, the Truſtees ſhould: raiſe; out of 

Part of the Jo ed L to: be _— to e * ugh 
twenty-one, which ſhould wm! zappen; afte 


F 5 * 
* 
the ſaid e 
. + N A 5 . 
4 = q 1.57 
$3 & 2-2 F E # 
* * 18 


I 1651. | af 


In 1681, Sir C oy ply, e 
his Marriage, ſettled all the ſaid Eftate (ada he 
Premiſſes charged with the 50001.) on himlelf for Life, 
Remainder to his firſt, V 0m i in Tail Male, Remain- 
2 to Truſtees for 200 yg 2. — 800014. 
for Daughters Portions, (if 'nq payable at 
eighteen, if then nen eee . Time are when. - 
married. Eel N „ { N ph 


7 0 : , 
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De Tem K Tria. 1211. 


teen Years, and 40004. the Reſidue of it, within a 


ON Ra ory 


Bice en Dia 1 at | 

10 og: Godfrey! Copley, 10. no on Male, 
by. his Will deviſed all his Lands to his; Kinſman 
Lyonel Copley, the Defendahr,. in; "Tail Male, chargeable 
with his Legacies, re to the Plaintiff his 
Daughter Catherine for her Portion; 8000 l. (wi) 
4200 J. Part of it, to be paid her at her Age of eigh- 


Year after Marriage, or, in all Events, at twenty 


and deviſed to her 150 1. per Aunum until Ge. and 
| aſterwagh 2001. per Annum for mid eg 


** now 1 Plaintiff n 1 cht Ps "Bill 11 b. Y 


4 the Recovery of all theſe Sums of ws i 800 J. and 


Grandfather, and the 4a ie by! e 
Deng be paid to her. \ (068 


electing the Portion by the Marriage Settlement, if ſhe, 


80001. inſiſting, that none of them being given. in Sa- 


tisfaction of the other, and it being the Caſe of an 


Hei at Law,. and. theſe Sums pa yable at different 
Times, ſome leſs beneficial than . therefore, all 
theſe Portions, or at eaſt the 50001 given by the 


| v1 


Sed per d d The will 42 Hog we! 5000 1 . 
hevedy' is for the Plaintiff's Portion, and this 8000 l 


and the Annuity of 200'l. per Annum for her Life, ſeem y 


the moſt beneficial; but it is a hard Demand in 


Hanne: when only one Portion is intended che Plain- 


iff, that ſhe ſhould be ſuing for three. Wherefore, for- 
aſmuch as the Plaintiff has no Remedy to recover any 
of her Portions, but by the Aid of a Court of _— 
ſhe ſhall not recover more than was intended her. But 
the Infant ſhall not by this Decree be precluded. from 


when ſhe comes of Age, thinks that more for her Ad- 
vantage. However, ſhe thall not t have two. Portions 


_ Inſtead of one. „„ 
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Amis 5 verſus Diebrow.” Writ ole * 
Error from a Judgment i in C. 5. on 
a {pacial | erdict in Bien. 


Argunien for the 2 
Tux Caſe i in ſhort i 18 but this: 1 


i] 


John Tomlinſon {ciled in Fes * the Land in den Salk. 239. 


deviſes the Premiſſes to his Wife Margaret for her Life, Deviſe to 4: 


and then to be at her Diſpoſal, provided it be to any tors Wi, 


of his Children, if living,” if not, to ay of his Kin- © Li and 


dred that his Wife ſhall pleaſe. 1 394 wo} 2 


provided it 
be to any of his Children, gives an Eſtate for Life, with a Power to di ſpoſe of the Fee. And 


where ſuch Deviſee with an aſter taken Husband did by Leaſe and Releaſe, and Fine, 


convey the Premiſſes to a Truſtee and bis Heirs, to the Uk of the Wife for Life, without 
Impeachment of Waſte; Remainder to her Daughter by her firſt Husband, and the Heirs of 
her Body; Remainder to the Son by her ug Hayes and his Heirs: Wipe a good 


Execution — the N 0 15 


1 1 
* « Ti * 1 1 ; * ; 4 POR \ » * p 
« 8: f a A "x4 } : 
2 * 
Q 


The Teſtator dies at Illue Witham and 1 . 
garet the Teſtator's Widow marries one Simon Siſſon her 
ſecond Huſband, and they two, by Indentures of Leaſe 
and Releaſe, reciting the Teſtator's Will, grant ' the 
premiſſes in Queſtion to Truſtees and their Mee to 
the Uſe of Margaret herſelf for her Life, ſans Waſte; 
Remainder to the Uſe of Heſter the Teſtator's Dauph- 
ter, and the Heirs of her Body ; Remainder to "Th | 
Uſe of William the Teſtator' 8 Son and his Heirs. | vr 
;_ the Deed of Releaſe there is a e that 

this Siſſon and Margaret his Wife ſhould levy à Fine of 
the Premiſſes to the Uſes" abovementioned, "which 
Fine was accordingly levied.” IS 00 at AT 

And the only Q Queſtion is, e bether this | Leafs — 

Releaſe, and Fine, 2 a good Eſtate to Heſter and the 


29 | Heirs 


* 
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Will in this Caſe? 


ts. 


Heirs of her Body, dpi upon 1 Mother $ Death? 


if ſo, then ſhe being dead, Robert Carliſle the Heir of 


her Body, and Leſſor of the FR, has a good Title, 


And I humbly ant it, heli is 2 266 Eftate con- \ 


veyed to Heſter and the Heirs of _ r Body. 


In this Caſe 1 ſhall adly 6s two Winter I ſt, What 
Eſtate paſſes by this Will to Margaret the Teſtators 
Wife, — a Fee · ſimple, or only an Eftate for Life, 
with a Power to diſpoſe of the Fee to wy of her ful 
Husband's Children, or mann Hr gu the 

* Secontlly, ao had Ai Fen ban an \ Afar 
70 her Life by the Will, with a Power to diſpoſe ot 


the Premiſſes to any of br firſt Husband's Children, 


Tc. whether ſhe has well executed this Power, in re- 


ſpect of her being, at that Time, under Coverture 
with her ſecond Husband, and (which is the chief Que- 


ſtion) in reſpect of the improper Conveyance which 
ſhe has made uſe of for this Purpgle,; 


And, with Submiſſion, I take it, that the | 
or limiting the Uſe by the Releaſe to Heſter and the 
Heirs of her Body, expectant upon her Mother's Death, 


is a good ee and a good Execution! of the 


n. N ho 5 


As to ahh firſt Qui, 1 would beg Lew! to o pu 


it as a ſhort Caſe: © 


A Man filed in Fee, 1 bis a to "his Wil 
for her Life, and then to be at her Diſpoſal, 1 rovided 
ſhe diſpoſes of the Premiſſes to any of his dren of 


The Queſtion is, what Eſtate * wire has! by ö te 


9 


De Term. Ss Thi, mu. 


And I think it might be riaonably! infiſied ge 


by this Deviſe of the Land to the Wie. for her as 


and then to be ber Died ſhe has a Fete, 


And F ray; hs 3 Words ſp worked ſhe dif | ſes 


of the Premiſles to any of the Teſtator's Children, an- 
nex a Condition to this Fee, and make it a condi- 
tional Fee - ſimple, to be void, if the Wife does not 


diſpoſe. of the Premiſſes to ſome or one of her firſt | 


n 8 Children. 


A ber -the * Words, if they were 75 y thus, 
I deviſe my Lands to my Wife, and to be at her Diſpoſal, 


there could be no n 8 this nn by. a F ee 


ſimple. 


* 


* 
| 4 , 
43 . 7 WO, * * # 


= ends be Lands to one, * give 10 to l. is P 
Fee-ſimple. 1 Inſt. 9. b. 1 Roll. Abr. ru) (7 J The Power 
of dif — and the Power of ſelling, are the Badges 
of abſolute Ownerſhip; and therefore, where Lands 
are deviſed to any one with theſe Powers, the Deviſce 
has an oblghaca Owpeeſaups and that is a 'Fee-ſirnple. | 


" TY 1191 11 1 1 46s 


It it true, n in chis Caſe, if there were not a 
Deviſe of the Lands to the Wife, but only a Deriſe 
that the Wife might diſpoſe of the Land, this might 


give the Wife a Power only, and not an Inereſt; like 
a Deviſe that my Executors ſhall ſell my Land, this 


* gives a Power, ad no Eats tomy Enecutors. / 
8 


But if I 9 my Land to my Executors to fall, 


this paſſes an Eſtate to my Executors, and that Eftate 
is a Fee-fimple. 1 Jnſt- 1 13. 4. 80 in the principal 
Caſe, the Deviſe being of the 1 


d it ſelf to the Wife, | 
and to be at her. Diſpoſal, theſe Words, if th We went 
no wake would 1 1 a Helis to the Wife. 


Fry * 0 A. * N 


But 


* "ay — ** is. 99 ib 
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But it is very true, bere are eure tin 4 
Words in the Will, which ſay, I give my Land 
my Wife for Life, and then to be at her Diſpoſal, prowidu 

| ſhe diſpoſe of the Premiſſes to any of my Children ; which 

latter Words, as I take it, annex a Condition to' this 
Fee, and ſubject it to a Forfeiture, if ſhe does not 
diſpoſe of the Premiſſes to nb or one of haps 80 
Husband's * os W 4 


I T ſhall beg 3 to mention two 8 Wan are 
the like reſtrictirxe Words with the principal Caſe, and 
go a aa ny in A it to be a Py ans. 
"+. 

10 Daliſon 58. 7 — Caſe.) A Man by his will 
deviſes Land to his Wife, to diſpoſe and imploy it upon 
herſelf and her Son, at her Will and Pleaſure; and 

held by Dyer C. J. Weſton and Walſh Juſtices, that 
the wikk had a Fee- ſimple; but yet the Words U in- 
ploy the Premiſſes upon her ſelf and ber Son,] being in a 
Will, make the Fee-ſimple deviſed conditional x ſo 
that if the Wife mould alien to a eee it _ 
be a Forfeiture. | „ Bate _ 


N © 2 = 


"6 ig ie Win * Caſe, WS] Y Derile is K 
40 Lands to the Wife to be at her Diſpoſal, provided 
ſhe diſpoſe of the ſame to any of his Children, &s, 

the former Words make a Fee-fimple, and the latter 
Words reſtrain them to a age! Fee, that the Wiſe 
ſhall | not alien rom the firſt Hueband's Chl Ge. 
| 3: ty; 
|: The 0 Caſe 3 is FR Caſe of Daniel and; Jbly, re 
ported 1 Jones 137. Latch 39, 134. Ney 80. Bendl 
178. Where a Man deviſes his Lands to his Wife to 
diſp oſe at her Will and Pleaſure, and to give #0 ſueh*of 
my e as ſhe thinks beſt; and by Crew C. IJ. Whitlock 


and Doderidge, againſt Jones J. it is reſolved, the Vis 


5 


be Term. J. Trin. 174 17 15 


— „ eee 


had a F ce-ſimple in Point of Intereſt, a and not a ba 
Power only to diſpoſe of the Fee le. Which 


comes * near * Caſe, x frat dy hs ; wn 41 0 
oh ey hs ot 
I muſt a agree, there is this, _ this only Difference, 
between. 5 principal Caſe. and theſe two Wal: 
have cited; v that in the principal, Cale 1 now before 
the Court, 9 Will gives an expreſs Eſtate for Lee. tc *% 
the Wife, "and afterwards the Files * to be *hſ her 
D dpoſal,” 25 e 


Err for Lie b. 
given to the Deviſee, only a Deviſe of the Lands ta 
the Wife in general, wells. e to diſpoſe of them as ſhe = 
ſhall think 5 ; bow far this 1 P 
with your Lordſhip, I ſubmit. If by the Deviſe of 
the Lands to the Wife, to be at her Diſpoſal, a Fre- 7  — 
ſimple paſſes, (as is plain from theſe. Authorities 9 

Lhave cite) then a Deviſe to the Wife 6:35 at ber 


| Heirs: 


And = TY aha 1 fbmic to your Lordl MPs 
it is not the fame, as if the Ten Weng 60 b 
ſor her Life, Remainder to her 
would be a plain Fe- ſimple; and 
in the Wife, ns. the, and he 


afterwards, jo ning in the Leaſe and 
to the * to the Uſe « of berlelt rg 
Remainder to the Uſe of her eq 


Heſt a, and the Heirs 5 *. — 5 Bones 3 * 
kae oo Hr. nt bee e, 


* 


But t, my Land 1 Ps "uy there are eo Oils 
that are expreſs Authorities chat the Wife in the prin 
cipal Caſe has but an Eſtate for Life, with a Power to 
Gol of the Fee; and that theſe two Caſes do me 
1 very Difference, vi where Lands are deviſed to or 
generally, and to be at his Diſpoſal, rhis is a Fee in 
the Deviſce ; but where Lands are deviſed to one ex- | 
preſly for Life, and afterwards to be at the Derſſer: 
Diſpoſal, (which is the Caſe before your Lordſhip) 
in this Caſe only an Eſtate for Life paſſes to the De | 
viſee, with a bare Power to diſpoſe of the Fee; thor 
that (as it is (aid) Words of | Implication ſhall dat 
252. — werge or defttoy an (4) expreſs Eft ate for Life, y. 3 A 

Theſe Caſes are one of them in 4 Leb. 71. Cai 

mus Caſe) where A. ſeiſed in Fee deviſes his Lands to 
his Wife for Life, and after her Death ſhe to give 
the ſame to whom ſhe will, and ſhe by Deed grants 
the Reverſion to 4 Stranger in Fee; reſolved: by the 
Judges, that the Wife had but an Bflate for Life, with 

a Power to diſpoſe of the Reverſion in Fee; for an ex- 
preſs Eftate for Life being given to tlie Wife, ſhe ſhall 
Hot, by Implication, Have any further Eftate, but only 
a Power to el of the Fee; but if an expreſs Eftate 
for Life, had Þ been given to the Wife, then the 
| dther Words, Ito give 1 whom' ſhe” pleaſes,] would 


have veſted it \ her the Eſtate in Fee, 22105 not a x bats 
Power only. 4 . 4 9 . 


. <0 * 1 
7 314 iz »-3 + * 4 > 3 _— LS 
1 $ 4 6 N 1 1 
1.0 . 8 Py ' 4 1441 14 * * 
: ; - : > 


The cites ts FRE Mod 189.13 tefe | 
Salting ſtone, reported ſhortly in 2 Lu. 10 4. N 


Name of Sir Richard Sahonftal s Caſe, and in Carter 
232. Where one 1 Lands t6 His Wike for Life 
al char the ſhould difpofe | 


tor's Children as ſhe ſho! 


7 7 185 
en * 
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Wit; is 7 5 Mee. gs 


1 10 4 
to e e Fee to any of N Children. 
in 1 Mod. the ſume Difference is taken, 

us. where an e 


xpreſs Bftate for Life is deyiſed to che 
Wife, there the Tubſeqtient Words will e Sire a 
Power, and not 'an” merge Kym 
preſs Limitation for Life. Indeed C7; . * 

ler in his Opinion in this Caſe, by holding; chat by'theſ 
Words the Wife had à Power  diſpoling of an Eſtate 
for Life only to the Children 3 but the other three F 
were apainft him, conceiving chat a f 

of Lands, or to ſell Lands, equalſy 

; I hal warens 28 


diſpoſe 
the Deviſee to paſs the Fee-ſi 
mit, upon the Foot of theſe two Authorities, that un 


expreſs Eftate for Life being de iſed to the Wife, "the 
15 not an Eſtate in Fee, but an Efe for Life 21 
and a bare Power to © of the golf OY 


dle be bar un Wilks for b 4 
of diſpoſing of dhe kee uo 489 of her 
9 5 N Next "1 uy 28 


1 is, n or ul Cover tin 
Power 411 pofin ng of the bes ) þ 952 
band's Genf ai 78 1 AMT, ! 4 ha bs 4 

£7 2 EEE is I e 1 4 ia, Nn N "ts 4 ol * i 


And as to this. Point, ie n 


"+3 W 


very 
3 Marris 6 is 1 - he Power her 


foal Child or Appoints, 1s not in e be, bat | y 
the Will of her Ir e inborn Lach v 
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Jn if nk 1 Ubley in 1 3% Ney 80. 
And there we may ſee a ſtronger Caſe mentioned, which 
is, Lands are deviſed. t to a Woman, on Condition that 
ſhe ſhould convey; to J, &. and ſhe. afterwards marries; 


5 yet tis held, that the Woman, even durin g her Coverture, 


may. (to, h the Breach of the Condi) make a 
Feoffme 8 tho in that > oe! Eſtate and 
Feme, Coverts Feoſſment 2 * to the Caſe, 
where one grants an Eflate-Tail to 4 with Foe 
to B. in Fee, n Condition that 4 the Tenant in Tal 
ſhould grant a Rent i in Fee, to a third Perſon;. 7 nf 
ſolved. that, che Tenant in Tail may grant this Rent 
Which When granted, ſhall bind. both the. Iſlue* in 
Tail, and, the, Remainder-Map,-. becauſe it is by 

the Eſtate from being forfeited; ſo to prevent the] 

. 5 = e 4 r en 


4 * ia ; * , 8 ” 
r v * 
Jo 10 1 4 $f © 5# 4 2180 : e 


riage, but that the may, 9 ll the 


I e 1 
li 


ace any 


od inhoud ü 200 87. 60a 10 ts MI uh 
4.424 aged: tf 415 *. 
DS am come to what 1 
Pal m 4 55 
„ 
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bar 1 "ſou | 2 
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Deeds of Leaſe 0 Releaſe did not amount to a got. 
r or wy Power: ee (OL HET OR 
JFF ne H N 
Fw + as to this, the Caſe is on, The Dian Widow: 8 
Tenant for Life, with a bare Power to diſpoſe of the 
Premiſſes to any of her firſt Huſband's: Children, and 
| the Wife with a ſecond Huſband grants the Prerniſſes by 
Leaſe and Releaſe to the Uſe of herſelf for Life, remain- 
der to the Uſe of Heſter ner 1 . s Danghter, 
and: the wn her Body. ., © NAIR dae 


- * 4 f A 3 
* "= 1 1 het 


| Whether thisbe a ; good kauen of ese 
the 1 2 en ie 21117 <> 21 "if -y 


„ 
7 


n e ee ss 
hk Objeftions 481 it ed hls "That this 3 + = 
rery improper Method of doing it, the Pirties'rather 
conveying) an Eſtate as Owners, ec *XECU 
Power. | UT AST N EH eat tr at? UA : 1 Wr 4 
A to: e th Ae ws | 
Alſo . objeRted: by Mr. rgued 
for the — char not ning 
the legal Eſtate e to the "Truſtees, which being! * 
(at moſt) but an Eftate for the Life of the Teſtator's 
Wife, is not ſufficient to afford an Eſtate- Tail to Heſt . 
oor OE 0 TH unter t te 12 1515 e P 
But, with Schiltiffion;” 1. ſhall: ndeavour 
boch ſhort the Reaſorrof the Law;andalfoft AL 
rities, (which as I conceive — 8 to this — 
That this Andenture of . 5 Ja 
kung and u very eff XuabEx ner e cp 
14a to ec 00 Ea 115 0 —— en -;.* 1 : 
N eſtabliſned Rule, That in che Cute n eeds * 
a well as Wills, Regandl is to he had to the Intent of: — 4 
— „and that" (Deed) — — fide) 
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The Lord Hobars i in his i 494 Juleey No: 
tice, with due Commendation to my Lords the Judges, 
that they are curious, and almoſt ſubtil, that they are 
aftnti (as he terms it) to invent Reaſons and Means 0 


* and afliſt 1 ar _ of the Parties. | 


nd wikiedar it has! dee ae fald, that Powers are to TY 
taken ftriftly, The Execution 'of this Power ſhall be 
taken favourably, in regard, in Notion of Law, it is 
Part of the Teſtator's Will, and the Appointee is in un- 
der the Will, and therefars this Deed of Releaſe 1 in this 
Caſe, is intitled to the ſame Favour, in the Coriſtruction 
of it, as is due to the Will to oak it refers. " 


«Miah the ptincigal-Gaſe i combed de dag 
that it was the plain and full Intent of Margaret Siſſon 
the Teſtator's Wife, that after her Death, her Huſband 
Daughter Heſter, by Virtue of this Deed of Releaſe, 
ſhould; be intitled to the Premiſſes to her and the 
Heirs of her Body, this cannot be deried; and any 

Writing, expreſſing ſuch the Party's Intent, amounts 
in Law to a good Ap nn 1 Extcus 

n of emer: 855 8 e 0 25 


b 59 Fo 054 444 3 "1 4 30 

iis true, who in an 1 Bischen G A Power hs Par- 
ty is confined to obſerve any particular Circumſtances, 
as that of Atteſting a Deed wich ſuch and fach' Wit⸗ 


(a) See the neſſes, Ac. Thoſe Circumſtances (a) muſt be obſerved ; 


Caſe of Bath 

vaſe Ali. but where the Party is left at Liberty in that: relpect, 
* oe. and not confined to ay Particulars; but has (as in 
976, pur. this Caſe) a Power in eneral to'diſpoſe of the Premiſ- 
of bur; kalt 's Children : Any WOE 


De Ter L 75 rin. 7 . 


BY Deed of Releaſe lainly expreſling an noun, ah 1 - 


aſter her Deceaſe, the Daughter Heſter ball ass ore» 
miſſes in Tail, nnn is «good One} 
e TT 
99 che Teſtator's Wife nad iy this Pol 1 of Re- 
laſs, 110 no more than declared, that the Prtmiſſes, af. 
ter her Deceaſe, ſhould be to the Uſe of Huſten her firſt 
Huſband's Daughter and the Heirs of her Body, it could 
not have been doubted, but that this had been a good Ap- | 
pointment, and a good Execution of the Power. And tis 
as plain, that by this Deed of Releaſe, the Teſtator's Wife 
ſays tbr, tho at the ſame Time ſhe ſays a great deal 
more. She does indeed, by many Words, grant the Pre» 
miſſes to Truſtees and their Heirs, but this is declared to 
be to the Ule of herſelf for her Life, and afterwards to the 


Uſeof her Hulband's eons anne Heirsof her __ 


Now: this Dickies -of the Uſei 18 nie Glas 


this Uſe is limited to the Party herſelf ; and Surpluſage, 
even in 


Special Pleadings, nay even in 1 8 W n 
will not hurt, much leſs in a e 


F | 
res magis valeat quam prreas, the ſeveral: Clauſe: 41 * 
Deed, except what declare the Uſe to Heftor after her 
g Mother's Dearb, ſhallbe ejected, 
and be a good Appointment, and the Clauſe limizing 
the Uſe to the Teſtators nen waſte tall be void. 


TR 79 0 Altert 
' It has been objefied, Thar by this Leaſe and Releaſe, 


it ſeems intended to be 2 Conveyance from the Parties 
rather as Owners, than by Virtue of a Power, and the 
rather, for that i an this Caſe the Parties have e ſame 
Ownerſhip, I mean, an Eſtate for Life in. Margares 
2 — which her Huſband and iſhe 
2 oy — may be objatled 
— ya 9504 511 10 14112 
k Now 
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© we? tis true, chat whate a May f 1s Owner G 0 
Eftate, and 1s alſo enabled by Virtue of a Power todif. 

poſe of this Eſtate, and this Man does grant or deviſe 
ſuch Eſtate generally, this ſhall operate, upon his Right 
of Ownerſhip, and not by Virtue of his Power, as in 6 ub 
18. a. Sir Edward Cleere's Caſe. Where a Man makes a 
Feoffment of his Land to ſuch Uſes, and for ſuch Eſtates, 
as he ſhall by his Will appoint, the Feoffor ſtill conti- 
nues Owner of this Land, and if the Feoffor makes his 
Will, and, inſtead of limiting the Uſes of this Feoff. 
ment, does deviſe the Land generally, the Land, in this 
Caſe, paſſes from the Teſtator as gy and nor 9 5 
Virtue of the Power. | 


But tis as true, and 0 by the ſame Aude 
That where One as Owner of Land is nat able to grant 
the Eftate mentioned to be conveyed, but by Virtue, of 
the Power he is able to grant it, the Grant in this Caſe, 


ſhall take Effect by Virtue. of the Power, and ſhall = 
operate upoo' the Ownerſhip. 


Therefore in our Caſe, abe the Teſtator's wit 
Margaret could not, as Owner, paſs: the Eſtate - Tail to 
Heſter to commence from and after her own Deceaſe, 
nor indeed had any Ownerſhip for the ſupplying of that 
Grant, it being to commence after her Death, at\which 
Time her Eſtate or Intereſt (being for her Life) deter- 
mines; and ſince Margaret the Teſtator's Wife could 
by Virtue of her Power, grant this Eſtate to Heſter ; 
therefore the Grant of this Eſtate-Tail ſhall take 
Effect from her Power, od not from . Pretence of 
Os + n IS G4. TEE 101 I 

+ f | he 114) 
It is ſettled i in this Caſe of Sir Edd men in 
Seroop#s Cale in 20 Co. 143. b. That tho there be no 
Bd of the Power, yet if the Grant cannot take RR 
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%, 
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Ed — ore wen the Grant Gl opens ae. ths 
the Power, | en 155 tee Ed ARCS,” 
Much 1 ſhall i it 56 fo in this | Caſe, 1 ** as 
very Power, and the Will that gave it, ate both recited 
in the Deed of Releaſe, and where the Recital of the 
Power, is a plain Demonſtration, that this Power was 
thought of, and in View, when che Deed Was prepared, 
and that the only Delign and End of this Deed (tho! 
drawn by an Er 1 Was to Wr n | 
Powers | SLRS BELL 5 | 8 A | * 


HH * * 4 53 FEY 7 * F 


*Tis allo-objeced, chat in as Leafs 4 Releaſes m 
the principal Caſe, made by the Teſtaror's Wife Marg a- 
ret ended Huſband, to Truſtees and their Heirs 
to the Uſe of herſelf for Life, with Remainder'to Heſter 
the Teſtator's Daughter in Tail, theſe Uſes are intended 
to ariſe out of the Eſtate of the Truſtees, und if there 
be not a Cuſficient ſtate covreyed 16 the Trefives Wr 
| that P Ir} e n N 8 110 eee ky van 2 ay 


Now if as to chis ObjeRion, * tis u char if he Gor 
reyance operates by Virtue of the Leaſe and cleaſe, 
F.. Uſes in ſuch Caſe muſt ariſe out of the Truſtees E- 
ſtate ; but if the Deed of Releaſ operates as ai Appoints 
ment (as I apprehend it does) then the Appointee is in 
under the Will; and does no way derive his lmereſt from 


the Bite of che Pralle, in tho Releaſe," | 55 hs 
d chat 


1 1 +4 
1 X. 1 l a 


And ti uo Objeftion, ther dh Ges he 
this Conveyance oe operate by way of Lesbe and 
n wee en e eee 
men. 


a. $7 


For the chief and der) Invent + ef ihe Lia; 
was, that the Eſtate ſhould paſs to Heſter the Caſtuy a 
Uſe of cis Bed of Releaſe, and the Court ſha have 
Te more 


more ana to this, os to hots Moyes of, paſſing 


Which is of leſs Moment, and left (it may be) to a 
Contrivance of ſome een Scrivener. {4 


It is plain. 3 chief; Intent 15 the Parties i 25 _ 


th Eſta, eee pb ag B80 


The Method, by which, tis intended + to er. ough 
to be only ſubſervient to the chief 


” And for this Purpoſe i in 3 Lon 5 2. in (Es Calc 
of Oſman verſus Sheafe, Mr. Juſtice Rookeby cites the 
Caſe of Saunders and Savile, cited alſo in 2 Leu. 313. 
and mentioned to be adjudged: in Com. Banc. Hil. Anno 
165 5. Rot. 1578. Where a Man: ſeiſed in Fee of a 
Rent, does by Deed grant it to one that was his Kink 
man, and there is an Attorniment to the Grant, but 
the Attornment was made by one that was not à real 
Tenant of the Land, and therefore void. Here, though 
the Intent appeared, that the Deed ſhould operate as a 
Grant at Common Law with an Attornment, yet ſince 
it could not paſs that Way, it was adjudged. that che 
Grant being made to a Relation, ſhould operate as 2 
Covenant to ſtand ſeiſed. And many other Cale 8 7 
of the ſame N aum with this are ther cited; 


| As where ; a | Man by Deed does give and grant Lands 
to another, and à Letter of Attorney to make Livery 
is indorſed upon the Deed, but no Livery happens to be 
aan. yet if this Grant be made to a Relation, it ſhall 
rate as a Covenant to ſtand ſeiſed, though the Letter 
of Attorney indorſed on the Deed for the making 
Livery, ſhews the plain Intent of the Deed, and tho 
Parties thereto, to have been, that the Land: ſhould pals 


in another Manes. 4 bane is, by Feoltment and TR” 


| * 1 
* 1 
FE 4 9 
* : 0 ; 1 4 
* LY * 
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"De Term: 7 Trim, THe. 


8⁰ e a 2 aide Warranty be ina 1 a 


Deed whereby Lands are xn to à Man and his 


Heirs, with a general Warranty againſt all Perſons 


whatfodvet” and no Livery, or a void Livery i 18 made; 10 


yet if this Grant alſo be made to à Relation, it ſhall 


operate as a Covenant to ſtand ſeiſed, though the To- 


ferting the Warranty ſhews the Intent to have b 


that the Lands ſhould paſs'by Way of Feoffment, id 


which Caſe, the Feoffee, if impleaded; might- vouch 
upon the Warranty ; whereas it © 
Vie, and a: Covenant to ſtand an 


the . and cannot vouch. 


pon all wh ich Caſes, Mr. Se 
Obſervation very 


4 the Judges, of 
64 fl denen for the paſſing 


* Vp” 
a 9 


1887 to the Carb Caſe: 


of the Eſtate which is the 
«* the Shadow.” . 


* * Spbſtance of the Deed, than the Manner bow which is is 


4 ! ; 5 1 


= ©, 4 
4 


All theſe Caſes urs . 
in Queſtion ; and demonſtrate, that though in the pres 


ſent Caſe, it mi =D the Intent of the Cony ef nf 


that the Premiſſes 


ould paſs by Way of and 


Releaſe, yet if they cannot paſs 4 Way (as they real- | 


ly cannot) but may paſsby Virtue of the Power, and as 
an Appointment, (as they really may) they ſhall paſs 


by Virtue of the Power, and as an e rather 
than the Deed ſhall be void. pack = . 901 


* ' 


If a Deed, olainly TEAK | to operate as a Feoft« 


ating by Way of 
1, the Grantes i is 120 


3 
That 


te Times, have had a greater Cons 


very pertinent ten Matter ao 


ment with Livery, rather than be 50 1 e * 


2 Covenant to ſtand ſeiſed: 


If a Deed, plainly deſigned to 8 as 2 Grant 


with an Attornment, rather than be void, ſhall DO. wa 


as a Covenant to ſtand leiled: 


Why 


De Term. . Trim 11 


bargained and ſold, and 
and his . to. which the Leſſee for Years La 


Why ſhall now,” in the 


ment? 


* x * 


In Mr. J. 
the Caſe was, J S. was eitel ; in Fee of Lands and 
covenanted by Indenture to levy 

Lands to the Uſe of himſelf for his Life, 
mainder to the Uſe of his Sons ſuccefliveh 
Male, ' Remainder to the Uſe of the 


in Tail 


Queen in Fee; and in this Indenture there was a Pro- 
viſo, that if 7. S. who made this Settlement, ſhould 
5 nt or bargain and ſell his Lands to any other. Per- 


or to wet er N that then it ſhould 4 to 


* 8 . Fr this 9 REPS 4 3 . 


ſelf an Eflate for his Life, leaſed the Premiſſes for a 
Year to A. and afterwards by Deed reciting the Power, 
granted the Reverſion to another 


tam d. 


Here, the they e Was an Attornment to ka Grant, 
which ſhew'd plainly the Intention of the Party to 1 
this Reverſion as a Common - Law Conveyance, b 


Way of Grant, and Attormment; And though 


in this Caſe the Grantor had an Eſtate for 2 
which might have paſſed by this Grant, taki 
as 4 Grant with an Attornment, and would h 
paſſed: a deſcendible Freehold, and fo might fi 
ſome Aalen have ſatisfied che Grant: (Whereas 
in our Caſe the Grantors, Margaret the Teſtator's 


Wife,” and her ſecond Huſband Siſſon, had no Eſtate 


at all ; in them to — the Grant to Heſter the 
* FM Teſtator's 


FRY Pre — x — 2 . - 
\ 


chal Caſe, an TY 
of Releaſe, father: than be 9 bene” as an N al 


gere p 392. Fg 4 We 


a Fine of the ſaid 
with Re- 


Lord 
Leiceſter in in Tal, Remainder to the Uſe of the 


T 
b 


— — — 2 
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Teſtator's 8 A5 that being of an be to com- 


mence after the Mother 8. Den 2 nt hepa had 
but an Bltate for ber 1. ile 


9145 {2 


Vet in — Caſe in 
notwithſtanding the — which ſhews it was 
intended to be a Common-Law Conveyance, ſhould 
however operate upon the Power, and be a good De- 
claratign 4 none _ PAR to the Power, of 


' Now ob! Caſe. ae fully op to our Caſe, il 
differs only in being 
Caſes, is accompanied with an Eſtate for Life; and 
the Grant with an Attornment, is as improper a Way 


to execute the Power; in the Caſe cited, as the Leaſe 


and Releaſe is, to execute the Power, in the princi 
Caſe; and. that Caſe ſeems ſtronger than the princi 


Caſe in this, as well as in the other-Reſpedts which 1 


have. mentioned, in regard, by. this Conſtrudtion of the 
Grant, (tho with Attornment, to operate as an Exe- 
cution of the Power,) the Remainder in Fee limited to 
the Crown, of whoſe Revenues the Law in 11 nay: 


Jones it r odjulged, lee Grant, 


"Ira 3 the Power, in both 


particularly careful, is deveſted and bar... 


in this very Point, which, tho? it was the Opinion of 
one judge only, and at Nif priut, yet it being before 

that great Man your Lordſhip's * . 
I take it to be a conſiderable Authority, | 


In that Caſe, a Man had a Power to 8 nd 
ſettle a Jointure on his Wife; and he made a Join- 
ture on his Wife by Way of Leaſe and Releaſe, to 
the Uſe of his Wife for Thar! Erg for gt « Joie; 
which is ! our r * 1 


vZ 7 x xs 
4 * 
3 
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y u * | 
FP : 
* * js y * 
4 7 
4 a 


There was the Cale. of Dyer verſus Awfiter i 65 : 
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the Teſtator's Wife might diſpoſe. The Word [diſpoſe 


underſtand) it was never argued, but the Jointure 
continues to be enjoyed to this Day under that in · 


e  CCTn NO Ty ——— 
ny 3 — 4 

' (144 } | 44 ne FI 115 fl 4 
0 C: 1. Hole Ane! bis Opitlons that it was a 

good Jointure; and the rather, becauſe the Word 

[ſettle | was a general Word as to the Manner of ma. 


king the Jointure. Now, in the principal Caſe, we 


have as general a Word; in our Power it is, that | 


is as general a Word as the Word ſettle]; and if i 
that Caſe, a Leaſe and Releaſe was a good Appoint- 
ment of a Jointure, then 2 1 in the principal 0 Caſe, 
the Leaſe and Releaſe muſt-alſo be a good APR 
ment, and a good Execution of the Power, a l q 


It is true, in ib 255 EU oY 1 Hole T6) 2 nl 
prefſed for a ſpecial Verdict, and had it; but were ſo 
far diſcouraged by his Lordſhip's Opinion, that (as 1 


formal ene chat now occurs in that 1 
vs . e e FRAGOTTA . 400 
There are 1 more Caſes his 1 could cite on 


this Head. l A e eee 


But I ſhall trouble your Lordſhip with yo two 
more ; the firſt i is that of Stapleton cited by C. J. Hale 
in 1 Vent. 228. in the Caſe of King and Meling, and 
cited again by C. J. Hale in Raym. Rep. 23 9. by the 
Name of Lady Haſtings s Caſe ; which I take to be full 


in Point. 


* 9 * 
. T 11 
g N 
4s . 8 
1 


| The Caſe Was, 4. bine for Life with a Pawek to 


make a Jointure, Remainder to B. in Fee, A. covenants 
with a third Perſon to ſtand ſeiſed to the Uſe of his 


Wife for her Life, for her Jointure ; and adjudged a 


good Execution of the Power. And the Reaſon given 
5 | ” 


He 


De 7 erm. "x: Tip rin. 1711. 


EE 


in — Caſe i 18 extreamly applicable to ours, wh, ; Quand | | 


non valet _ ago, 1g, x 


VAI) bg oct. N S An thes I bak 211 E ach: 


Now ** Jud gment in this laſt Caſe. is liable to all 


thoſe Objections thut can be made to me in the princi- 


pal Cafe. | For Iuſtance, it is objeded to me in the 


principal Caſs, that the-Gony 
Effect by way of Leaſe and Releaſe; and not by Vir- 
tue of che Power; why in that Caſe cited by C. J. 


Hale, the Intention appears as fully, that the . 


ſhould take Effect by Way of eee to Rand 292 
and not by Way mw Power. 


| : - | * 
FT, TL ; * | „ 4 * 7 "+ oh . | 
{ , 31 / ? : 4 ; 444 ö 4 


4 i bjefted, in the! WO Caſe, that it 


is intended the Uſe ſhould arſe. out of the Eſtate 


conveyed by the 
which is not: ſufficie OI Burgeld, ils 


t t 7 nomrt'y $4 29 4 805 177 5 


The Gm Ob 
0. ]. Hale ; foe there the Uſe 1 is expreſly declared to 


eyance is intended to take 


aſe and Releaſe to the! dee 


edlem v recurs in the Caſe cited = 6 


arile out af the Eftate of the n br Life; He 


corenants to ſtand ſeiſed, and out of His Seilin the 


Uſe is to ariſe, and yet it is a: nN een of 


the Jaun ME: 5 „ ME e A e 


It is e as Caſe allo differs in being hag 


than the principal Caſe; for in that Caſe, sds no 


| Recital of the Power, as there is in this: 


And as in that Caſe it was adjudged a good dean 
tion of the Downs: ſo « hogs) 1 it ſhall be 1 in this. 


Alſo in abs Cale the 3 in 3 edu 


rejected the greateſt Part of. the Deed, ads regarded 
that Part py that —_— the * ot ye 


7M WO <9, i o 5 . 
2 „. Wye" 44. \& © 


| A 1 3 ene 1125 i N 
kind 15 (L 3 1 Wourt⸗ will * here, ane 
than Ley Deed ſhall be taken to be wholly void. 
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hs; to U Shu: levied by the Teltator's * 
her ſecond Huſband, it being. after the Leaſe and Re. | 


leaſe, the ſame . this Caſe; in regard, be. 


fore 'the levying the Fine, the Power is well executed 
by the Deed of Releaſe, that amounting to a good Ap- 
pointment, and the Eftate is veſledin in Heſter, | and by 
the Fine comes too late to - a Hutt. 4 bly: 


i LOTS 2 Te: T1 


Tho I ati it very plainly, on: ſuppoſing there 
had been nothing in the Indenture of | Releaſe, but 2 


Covenant to levy a Fine to the Uſe of the Wife for 


Life, with Remainder to the Uſe of Heſter the firſt 
Huſband's Daughter in Tail, (as there is this Covenant 
in the Deed) I ſay, if there had been nothing elſe in 


the Deed, and a Fine had been levied accordingly, (is 
there has been in the principal Caſe,) this had been a 


good Execution of the Power, according to the Caſe 


of Herring and Brown in 1 Vent. 368, 371. Where the 


Caſe was, One makes a Settlement to the Uſe of 
himſelf for Life, with divers Remainders over tb ſe- 
veral Perſons in eſſe, with Power to revoke under his 


Hand and Seal atteſted by two or more credible Wit- 


neſſes; the Tenant for fe levies a Fine of the Pre- 


miſſes, and by Deed ſubſequent declares the Uſe of 
this F. ine. 


. 


And i in \ Wis Caſe, it was all along Almi his 11 


the Deed declaring the Uſe of the Fine had been pre- 
cedent to the Fine, (as it is in the principal Caſe,) it 


had been a good Execution of the en, and deg” 
Revocation. 


2 = 5 


4 
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I 1 in ah Caſe of Sends and "IR * Deed 1 being 
ſubſequent to the Fine, it was adjudged in this Court, that 
the Fine was an Extinguiſhment of the Power; but in Error 
brought of this Judgment in the Exchequer - Chamber, the 
ſame was reverſed; and reſolved, that the Fine and Deed 
(tho ſubſequent) were but as one Conveyance, and therefore 
were 4 good Execution of the Power, a good Revocation of 
the former Vſes, and a good Declaration of new ones. 


The aches Caſs i is hat of. Wigſon and Garrit, 2 72 155 
where J. S. makes a Settlement with a Power to revoke the 
fes therein, and limit new Uſes by Indenture ſcaled in the 
Prelence of three Witneſſes. J. $. covenants by. Indenture 
ſcaled in the Preſence, of three Witneſſes to levy a Fine to 


other Uſes, and levies a Fine accordingly: eee | 


adjudged by C. J Hale & Cur', that this was a good Execus 
tion of the Power, and a good Revocation; ; for tho the Deed 
of Covenant to levy the Fine, would not, alone, make any 
Revocation, - for - that it was not Itſelf any 8 
nor paſſed any Uſe; and tho the Fine alone would make 
no Revocation, chat not being an Indenture ſealed in the 
Preſence of three Witneſſes, yet both Jointly made one * 
reyance, and amounted to a good Revocation. | HERS 


So here the Teſtator s$ Wife being Tenant fi Lite, Sik 3 
Power to diſpoſe of tlie Premiſes to any of her Husband's 
Children, if ſhe had done no more than covenanted to levy 
a Fine to the Uſe of herſelf for Life, Remainder to the Ule 
of Heſter (one of the Husband's Children in Tail, and had 

levied a Fine accordingly, (all which ſhe has done) ſuch Co- 
venant and Fine would be as one Conveyance, and this alone 
| had been a good W and a good e of 4 


Power, 2 


Ohj. The Ap intment — to 1 5 a redn. whe 
as ſhe has —.— an Eſtate- tail. 


| Reſp, The Power to diſpoſe of 2 Fee fimple incldes i in it 
a Power to diſpoſe of any lfſer lacs. 


, This 
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be at her Diſpoſal. 178 rh 


Death. 


I der to 7 S this Remainder will veſt preſently. 9 bent 


a Leaſe and Releafe will amount to a Feoffment, and is ta- 
ken Notice of by the Court as a commen Ane Be- 
ſides, the Power 3 collateral, and not appendant to the 


in Caſe of a Power to Executors to ſell, a Feoffment made 


for a Lear made by one eee will ſever the 
nancy: And 1 in the Caſe of 


Reports 392. tis expreſly adjudged, that Leaſing, for 


and Inheritance. 


1 


Obj. This Diſpoſition by Margar ret ſhould be 170 wil, and 
not by Deed, the Deriſe bent to to her for Life, and they to 


Reſp. The Word, [ Then] "TH 5 * ahi 1 ö 
ment was to take Effect in Poſſeſſion, (vis) after the Wife 
In the Caſe in 3 Leon. J 1. where the Deviſe was to 
the Wife for her Life, " after her Death ſhe to diſpoſe a; 
ſhe pleaſed, Nc. the Words might well be intended of a 
Will and ihades that Caſe was more liable to this Oh- 
jecdion; yet it was adjudged ſhe might grant away the Re- 
verſion in her Life-time. And in 3 Co. Borafton's Caſe, tis 


adjudged, that the Adverbs [When] and [Then] in Cafe of 
Limitation of Eſtates, do not make any Thing neceſſary to 
precede the Settling of them, any more, than where one lets 
Lands for Life, and aſter Leſſee's Deceaſe, then the Remain: 


Oh. The Leak for a Year, made by Magee and her 


n oY not; the Lease and Releaſe being but as ; one | 
Conveyance, and 15 1 in Pleading (which i is much more ftrid) 


Eſtate, and ſo not extingy iſhable, tho' by a Feoffment. Thus 


by them of the Premiſſes, will not extinguiſh their Power, 
but they may aſterwards ſell notwithſtanding... 1. C. 11 1% 


Or if it be a Power appendant to the Freehold, as 11 
that remains, the Power remains alſo; and thatefore, the lea- 


ſing for a Year will no more ſuſpend the Power, than à Les 


Snape & Turton, in Mr. 


Ts; 


did not ſuſpend the Power of Revocation, = to. Hon 
12 (a 0 {ala G- Jh *. 
1 n 
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Upon the Whole: If it - appeats to be the plain Inne of | 
the Parties, that the Eſtate ſhould paſs to Heſter in Tail, ex · 
pectant on her Mother's Death, (as moſt evidently it does: 9 
if any Words in Writing expreſling v. Intent, will amount 
to a good Execution 's the Power; (as ſurely they will:) 
If thele Words in this Releaſe be allbwed Tufficiehtly to ex- 
preſs chat Intent, (as plainiy they do z) theft, upon Us Au- 
thorities I have mentioned, which, (as I take it) come fully 
up to the Point, this declaring of the Uſe to Hefter by this 
Releaſe in the principal Cafe,” is a good Appointment to 
Heſter, and a good Execution of the Power; and had there 
been only a Covenant in the Deed of Releaſe for the levying 
of a Fine to theſe Uſes, (tho I have no Manner of Occaſion 
for this Point,). yet ſuch Covenant, and the Fine afterwards . 
leried, would 155 been a good Appointment to Heſter. 


And chebeſdie 1 pray, that the Judgment 85 by 2 


Lords the Jadges In the Common Pleas "thay be 


Parker C. J. Wich Reſpet | to. the belt Queſtion; » 11 | What 
Eflate paſſes by the Will co Margaret the Teſtaror 2 Wife; 
We are e all of Opinion, ſhe has but an Eſtate fot Lift, — 
a Power of diſpoſing of the Inheritance. And as to this, the 
Difference is, 9 a Power is given with a pe ticular De- 
ſcription and Limitation of the Eſtate, (as her 0 and where 
generally, as to Executors to give or ſell; for in the former 
Caſe, the Eſtate limited being exprels = certain, the Power 
is a diſtin& Gift, and comes in by Way of Addition; but 
in the latter, the whole is general, WA oy: aa J and as 
the Perſons intruſted are to convey a Fee, muſt, con- 
ſequently, and by a e Cake. be e r to 
| have a Fee themſel res. 


With regard to the "Oo Queſtion; (ann The Exeetition 
wk. wer, it is clearly odr Opinion, chat this C 
ance by Way of Leaſe end Heleadb in an effeftual, tho” int. 
proper, Rxecution ef the Pow . 
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ken as Land, even a6 0 collateral Hein, 
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Lingen verſus Sowray. 


* Articles before. Marriage, the Husband 2preed, to 
add 700 J. to the Wiſes Portion of 700 J. and the 
Securities for theſe Monies were aſſigned to Truſtees, and 


47 and. to be ſettled on the Husband 
rs for Life, Remainder to the "Wit for Life, Remainder to 


mb whe la the firſt, c. Son in Tail Male, Remainder to the Daugh- 


Landis ters in Tail, Remainder to ths right Heirs of the Husband. 


to be ta- 


The Marriage afiermards rakes kd, * there bin no 
Iſſue thereby, 1 


1 
* 


The Euband by Will Keile 1 Lands to the wir z 
the reſt of bis 11 Eſtate in the County and City of York 
and elſewhere in Great Britain, he deviſes to I &. alſo be 

gives his perſonal Eſtate, and all his Securities for Moni, 
to his Wife, whom he makes Executrix, and dies, leaving 
many of the Securities remaining unaltered; but ſome of the 
= "hwy had been put out upon other Securities; and Was 


mentioned to be in Truſt for the Kae bis Ene, and 
1 | 


- Bs 
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And 
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And the. - Queltivn w 0 S 5 Securities, oe. 
them, paſſed as 1 8 to mg! n fls 
i 1 4 i 1 2 An 
| 3: * tho? Equity . ANTOTC| 1 
Execution of Agreements, yet the © Bad: and Scope 4 
theſe Articles were determined, {ave only as to the Wife's 
Life, (via.) the Huſband was dead, and there was no 
fue of the Marriage, and the Conſideration, or In- 
ducement to this Settlement looked no further, nor had 
any more extenſive Views; that it could. not be the 
Deſign of the Settlement to eee or _ 
for, diſtant or remote Heirs, tilues Fin 


& 


And that if this Money bak bean bd ei ls. 
tlement, yet ſtill it had bee been in the Power of the Huſs 
band to deviſe the Land purchaſed therewith ; for it 
would have been a veſted abe in Fee in derer 
and conſequently abſolutely at ha een aac of 


3 
. 


The oul y Queſtion then was; wherher be intendel 
to deviſe it # 


| 1 well 
Now it was more | probable chat be ob to eo 
it under the Denomination of Perſonal than Real Ellate; 5 
for that, in Fact, thoſe Securities were perſonal Eſtate, 
and muſt continue ſo, till actually inveſted in Land; 
and by the Deviſe of all his we Eftate in the City 
or County of Tork, or el{ewhere in this Kingdom, he 
muſt hs alluded to Land, and Something boral. EI 


That it was not to be preſumed the Teſtator, who 
was a Layman, took it, that the Covenant altered the 
Nature of the Eſtate, and made that real, Which be- 
fore was, and in Fact afterwards continued to be, 
ſonal Eſtate; and in Caſe of Wills, the Intent of che 
Teſtator was the chief Thing to be regarded, and in- 


T3 —_ quired 


V7. 


WAS 


e 


2 7 my £ 5: Micharkie, D 


55 — after, and farely, P thy Teftator — 
all his perſonal Eſtate, nay, hen he-expreſly Ueviſe 
all his Securities, theſs Securities in Queſſion muſt b 


intended to paſs; or if this ſhould not be Ante in 


bold as to ſuch of the Securities, as had been alte 
and taken, tho in the Names 10 che TRAN: Ti 


hy 5 if 
1 1 1 
yu aut Heron Thuf oY test . 
o I A W 4 
. 1 ; E 


| Mr. Pm: contra, 00 med Fa 
. freed the Execution of Agreements, Poke upon Mo- 
© ney agreed to be inveſted in Land, as Land; and on 
the other Hand, conſidered Land agreed to be ſold; 'as 
| Money; and therefore if a Man ſhould article for 
the Purchaſe of the Manor of B. which was an E- 
ſtate in Fee, for 5000 J. and die, tho the 5000 25 till 
inveſted, would go to the Executors, yet Equi 


inforce an Execution of the Articles, — dan L Aan ſhould 


go to the Heir; ſo if one ſeiſed of Land in Fee ſhould 
agree to fell it, and ſhould die before Sale, till fold, it 
would be in Fact a real Eſtate, and as ſuch, deſcend to 
the Heir, but Equity would inforce a Sale according to 


the Agreement, by which it would denen ne and 


80 to the Executor. 


* 


But there was Al more Reaſon thy Money heed ; 


to be inveſted in Land ſhould be taken as a real Bſtate, 


(a) Vide poſt 
ſus Rod, 364. ſtrator. 


(3) x Vern. Jo which pu 


Jermyn, at which Lord C. J. Hale aſſiſted, and the Cale 


92 2 Vern. of (e) Kentleby ver. Atwood, where upon Articles to my 


out Money in a Purchaſe, and the Party dyi 

the Execution of ſuch Articles, the N 

Tween the Heir and Executor, and decreed a 
4 


de Latituile har was contended for, at leaſt it would J 


14,5 e 


000 h 1 


in regard this was for the Benefit of the Heir, who'was 
Fever ver. (4) favoured in Equity, bd deed an Executor or Adis: 


rpoſe he cited the Caſe of 1 00 Whitwiebver, 


be» 


bs. alſo de = math 
Cuſe in Equity, (43 22 Ban 
where upom Marriage- Articles it was agrebd the 
150 1. the Husband's Money, and 1588 L. e 
Wifes Mone 
Land, and upon 
mainder ta the Wiſe for Like, em e 
of the Marriage, but was ſilent — þ v 0 
2 in Default of Ih Ine, and the Husband and Wie 
dying without ue, the | neſtion was, whether the 
Executor of the Husband or the Executor ef the Wiſe, 
or the Heir of the Huiband or the ir 1 9 51 
wou have the wann of u the Article n 
K "4 1155 . 
1 Ae that the A ais Mor 
as Land, it ſhould be taken to : Elte ney 
ſhould go to the Heirs of the Husband, pc hp to 
the- Heirs of the Wife; in regard char in the common 
Way and Uſage of Conveyances and ats, the 
Remainder in Fee was, ab dmg r- 0 the 
Heirs of r * 26 n 
l 38 >. 1207 1 "NO 
_ [98 Bars, If the Money Vo de 107 Land, 
it had not been reaſbaable in this aft Caſe to let one 
Half, (v) the Wife's 1 500 ll or the Land therewith 
to be purchaſed, g to the Heir of the Wife, and the 
other 1 500 l. or the Land therewith to be: CI 
go to the Heir of the wer ep 


That chi Caſe of Atkins's was W ver than 
the principal Caſe: For in rk the Uſes in the Arti- 
cles were all determined by the Death of the Husband 
and Wife without Iſſue; and yet, when all the Ends 
of the Marriage · Articles were anſwered, and at an 
End, it was decreed to be as Land, and as real Eſtate; 
whereas in the | principal Caſe, the Wife being living, 


all the Uſes of the aeg date wee not deter- 


„ ſhonld be 4d out in a Purchaſe" e 


+ 
. 
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176 De Fer erm. . Michaelis, 17 1 4. 

3 — 
e e r KP" the Wife by the Articles a e d the 

Benefit of them for ber Life, vi, to have the Profits 

of the Lands to be purchaſed for her Life ; and it u W 

ſaid, Equity had gone further, by directing, where 

Money had been decreed to be laid ag 1 — Purchaſe 

05 See > f Lands in Fee, that (4) the Wife ſhould have Dower. | 


San ver Bind, where d. Hind, under fach Circunftanc, vas allowed 
Tenant e ne 1s $2; BY 3 
Lora Keeper : The Articles SY in Equins changel I 


the Nature of this Money, and turned it, as it were, 
into Land; and therefore, as to ſo much of the 
pe J. as is ſubſiſting upon the Securities on which it 
was originally placed, or = any other Securities, where 

no new Truſts have been declared, it ought to be con- 
ſidered as real Eſtate ; but às to the'2501. of it -which 
Was called in by the Teſtator, and afterwards. placed 
out on Securities on a different Truſt, that l be 
taken to be perſonal Eſtate; foraſmuch as there being 
no Iſſue of the Marriage, it was in the Power of dhe 
Husband to alter, and diſpoſe of it, as againſt the Hei 
at Law, though not 7 his Wie; and this 
Plölacing it out upon different Truſts I take to be an 
Alteration of the Nature of it, ſince the Teſtator's De- 
claring the Truſt to his Executors, ſeems tantamam 


with his having declared * it theo: not. 80 * 
r i 


on an 1 before Lord Comper ( rau. I 7 L uf | 
this Decree was affirmed. 


. . 
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IR Fees Divides eee Ane 


ration of 10000 i. Portion, ſettled an Eſtate 
his Lady (the Plaintiff the Lord R 


* 4 
"FR ; 0 
\ 3b i 1 0 1 
> Pp * * R 2 * « 


Coe as Caſe 43. 
e ſchn Tre- 
vor, Maſter 


ge — Lu 


upon on Miebasl- 
ockingbam's Siſter) for d . 


ber Life 7 her Jointure, with 'a Power for e — "oi 


make Leaſes at the uſual Rent. 8) 


The Heir or 


before Mid- 


. j © 44 5 18 and not the | 
Executor, ſhall Fat FR Wee? 9. If the Leilor had died 2 * fet though 


night ? if he Tenant had paid the Rene on'the Day, the Payindic algen Wed though the 
r fp ee ee Ve. 2, 


Accordin 3 Sir James made Leaſes. FRE ro the 
Power, of ſeveral Parts of the Land —_ {ed in this 
Settlement, reſerving the Rent at Lady: Dc and Mich- 
elnas, and died upon Michaelmas Day berween hree and 

four in the Afternoon and before Sun-ſet. * 175 one of 
theſe ſeveral Leſſees, to whom the Leaſes were made, 
paid his Rent (being 18 J.) unto Sir James Ox in 
the Morning of the ſaid Michaelmas Day; but the other 


Tenants ha 805 CN their Neat. the e 3 


* the ſole U was, Whether theſe. Ar- 
rears did belong to the Defendants, - the Executors of 


Sir James Oxenden the Hs or to the Y 


e the former i it was inſiſted, that when Michael. 
mas Day came, the Rent was due on chat Day, and 
therefore, according to Chun Caſe, 10 Co. 127. b. If 

on Michaelmas Day, being the Rent Day, the Tenant 

pays the Rent in the Morning to the Leſſor, who dies 

before Noon, this Payment, though Voluntary, is A 
good Payment againſt All but the King; fo that it is 
not — that the hs word was not —— or 


Z. 2 ls a -that 


4 


De Term. F. Michaehs, 1)II. 
that there was no Remedy for it by Debt or Diſtreſs; 
in regard it appears by that Book, that the Payment, 
* r voluntary, is notwithſtanding good * 8 
Heir. And the Caſe in 1 Saunder 287. of Basler ville 
+. verſus Mayo, was by the Counſel denied to be IL. 
__ - where it is ſaid to be the Opinion of Hale C. J. Uhiat if 
Rent Day after Sun - ſet and before Midnight, this Rent 
hall go to the Heir, and not to the Executor, for that 
(as it is there ſaid) though a convenient Time befor, 
Sun-ſet is the proper Time to demand the Rent, yet it 


n * x i" 


FAS i toad” «i» ; 
bu 
4 
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is not due until © the End of the Day, videlicm, twelve 
of the Clock at Night,” which they objected wa, | 
not Law; ſince at furtheſt, the Rent was due 
from the Tenant to the Leſſor at Sun-ſet ; for a Conye- 
nient Time before Sun-ſet, for the telling the Money, 
was the Time for the Landlord to demand his Rent; 
| n of which, the Leaſe might be + 


3%, 


+} „ 1 


| But it would be abſurd to ſay, the Leſſee ſhould for. 
feit the Leaſe for Non · payment of the Rent, before 
it was due; and a Caſe was cited betwixt * Bellafis and 
Cole, at the Aſſizes at Durham before Mr. Juſtice Tray, 


Pe following Note wwas communicated to me by Mr. Juſtice Tracy. 
Southern verſus Bellaſis. In Ejectment. This was made a Caſe upon 

a Trial before Judge Tracy, 19 Apr. 13 V. 3. By Deed and Fine a Term 
of 500 Years of the Tenements in Queſtion is created to the Leſſors of 
the Plaintiff for ſecuring an Annuity of 5001. per Annum, and all Arrears 
thereof, payable to Sir Ralph Cole during his Life, and after his De- 
ceaſe for ſecuring an Annuity of 2007. per Ann. and all Arrears thereof, 
payable to the Lady Cole for her Life, granted promt the Derd, 
in ſuch Manner, and with ſuch Remedies prout the Deed... Sir 
Ralph Cole died, and all the Arrears of Rent due in his Life-time wete 
paid, and the Lady Cole ſurvived him. Afterwards the Lady Cole died, 
viz, on Michaelmas Day 1704, at nine of the Clock at Night, being the 
firſt Day of Payment after Sir Ralpb Cole's. Death, and the Plaintiff is her 
Adminiſtrator. The Sole Queſtion is, whether the Term be void wich- 
out Payment of this Quarter's Rent, or whether this Quarter's Rent fe- 


Rn one ne granted a | Rent-Charge for Life, 38 as t One as grant 
Lady: Day and Mb; the Grämtse died on Mir Crag for 
thaelmas Day afrer gun . ſet· and the Queſtion Was, paya- 
Whether the Exebuter of the Gfantee ſhould have the 4 Dey ana 1 
Rent ” And for'that ebe Grafite lived until after Suns 8 — 
let, which Was the legal Time f demanding the Rent, « p 
though be died before twelve of the Cluch at Night; Dey ater 
yet it was held by chat Judge, that this Rent ſhould po Sun. fr, and 
to the Executor. Beſides, it u obſeryed, that. ac» _ 
cording to the other Conſtructi jon, if the oinfreſs, i in N Night, 
the preſent Caſe, ſhould live bur one Tear after J 
the Death of the Huſband; the mi ght have Aa whole the Arrears 


to the E 
Voury met which: wan been, ab 0 . 


he 


. cutor of 


2 I 


TT gd; N 


But 6n Py 95 gi it was argued; 50 * ; "Te "nw? 
1.58 by the Maſter of the Rolls, that the . Hor, in 
the principal Caſe, dying before Sun-ſet, a chere be- 
ing no Remedy! for the Leſſor againſt the Leſlke,) before -- 
is [the Leſſor s] Death, to compel the p Woche ofithis ö 
Half-Year's 3 and upon the Aurhority of cn abet pho 
Caſe, the Half-Year's Rent reſerved payable at Michaek 
mes, ſhould, upon the Death 6 "i 
go to the Joincreſs, who then had the Rererſion py 


Nd b; ** 737], 1 5 4 is . hs 4 £44 
nine dan;po Bip Cle ppt wy gn 


te Conftrudtion of this Deed | 
OY Erb. Wn pro yer". 
DEA 20 4M The, x9" her 
I am of Opinion OE CORTE! Law it obe to 
be paid ; therefore, Mee the Lady Cole Iived beyend San-ſet, which 
was the Time when the Money was demandable, and to be paid by, the 
Tenant upon Pain of forfeiting his Leaſe, I think the Money was due 
to her, ind Goalie 16 be DAS hes r We 
titled to the ſame. . | 1% . 11 * „ Rob T; 
Jan. 18, +7 f 150 t. T1746). 
. 7. racy l me bee. 2 5 1 7. Holt 45 
bers, and that, upon View o eve en n to 
Pawn his Lordi was of the ſame Opinion. 145 
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But chat as * * 11 Rent. pai 2 = of the Te 
ants to the Leſſor; upon Michgelmas Day in the Mom. 
ing, this was a good Payment as to the Leſſee, the Te. 


. nant, and he ſhould not on compelled to pay the ſame 


| 5 over again; but that the Executors of Sir James, tha 


received this Half-Year's Rent, ſhould pay 10 accou 


bor theſame unto Lady Oxenden the Jointreſs. 


2 As to the laft Point ; for if the 18 L W was 
a good Payment at Law, (as certainly i it was, 17 
0 Clun's Caſe) why mult it Not be ſo in Equity ? VR 


Sr See the Caſe of Lord Stafford verſus Lady (a) 10 7 


dents in 


Chancery worth, where Sir Henry Johmſon Tenant for Life, Re- 


8 mainder to his Wife Lady — for Life, made a 


ſor reſervesa Leaſe at Will rendering ent; and died on Michaclma 


_ Day betwixt three and four in the Afternoon, and before 


1 Sun-ſet; apd Lord Strafford, as eee 
22 Henry Johnſon claiming | the Rent, . 

hai Lord: Chancellor 1 
Beach“ de intitled thereto; and cited the above mentioned Cale 
2 rather of Cole verſus Bela, and ſaid, there was à · Dive 
chall go to betwint a Rent incident to a Reverſion that muſt pp 
his Execu- ſomewhere, (6) ( if not to the Executor, then to the Her) 
if the Leaſe and where the Rent was to go no where, unleſs to the 
isto have ® Executor; in the latter Caſe, if the Leſſor lived to 
ance. the Beginning of that Day, at which Time, a volun- 
9 tary Payment of the Rent might be made, this would 


Mugan. be ſufficient to intitle the Executor or Adminiſtrator to 
the Rent, rather than that it ſhould be loſt; for it 


would be ſtran ge, if the Tenant ſhould p pay the Rent to 


none; and as that Caſe was, the Perſon in Remainder 
(vix; the J ointreſs) could have no Pretence to the Rent, 
it being a Leaſe at Will, and conſequently ſuch a 
could. have no Continuance with Reſpect to her. (e) 


* (c) Videthe Act of the 11th G. 2. For the more effectual Securing the 
Payenen of Rents, and Preventing Frauds by Tenants. '- * 
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Tem. 8. Eilari. 


711 B. K. whe 


| Mitchel verſus Enel. 16 


EBT upon a < The Deferidant' 1 1 Reſolution 
Oyer of the Condition, which recited, 8 


of B. R 
whereas the Defendant had aſſigned to the = a A Bond or 


Leaſe of a Meſſuage and Bakehauſe in L . 
ſtreet in the Pariſh of St, Andrew's Holborn, for the — . 
Term of five Years: Now if the Defendant ſhould not 


exerciſe the Trade of a Baker within that Pariſh, Plc, = 


during the {aid Term, or, in Caſe he did, 2 within a reaſonable 
three Days after Proof thereof made, pay to the "rg is good. 
Plaintiff the Sum of ey Pounds, then & laid Obli- 1 
zation to be void. Quibus Leftis & Auditis, he ſonable Con- 
pleaded, that he was a Baker by Trade, that he had * 
ſerved an Apprenticeſhip to it, ratione cujus the {aid Bond dtn a 
was void in Law, per quod he did Trade, prout ei bene nom 
licuit, Whereupon the Plaintiff demurred in Law. all 

And now, after this Matter had been ſeveral Times 


argued at the Bar, \Parker,/ C. * delivered the ahr 
tion of the Court. 
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182 De Term. J. Hill. 1711. 
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not between Promiſes and Bonds, but between Con- 
tracts with and without Conſideration; and that 


ſer aſide without Injury to a fair Contractbr, it ought 
to be maintained; but with this conſtant Diverſity, 


Trade thoughout the Kingdom, and where it 3s. l. 
mited to a particular Place; for the former of tbeſe 
muſt be void, being of no Benefit to either Party, and 
only oppreſſive, as ſhall be ſhewn by and b. 


ſeeming to diſagree, I will endeavour to ſtate the Law 


in order whereunto, I ſhall proceed in the following 
Method, / +1 [eh ts aber 11248? 


.  2dly, Make ſome Obſervations from them. 


| The general Queſtion upon this Record is, Whether 
this Bond, being made in Beſtraint of Trade, be 


And We arg Al of Opinion, that a Special Cohfite. | 
ration being {et forth in the Condition, which ſhews it 


was reaſonable for the Parties to enter into it, the ſame 
is good; and that the true Diſtinction in this Caſe i, 


wherever a ſufficient Conſideration appears to make it 
a proper and an uſeful Contract, and ſuch as cannot be 


viz Where the Reſtraint is general not to exerciſe a 


The Reſolutions of the Books upon theſe Contracts 
upon this Head, and to reconcile the jarring Opinions; 


1 


Iſt, Give a general View of the Caſes relating to 
the Reſtraint of Trade. te e eee 


* . E. 
Za, Shew the Reaſons of the Differences which are 
to be found in theſe Caſes; And 413 16.8 


4thly, Apply the whole to the Caſe at Bar. 
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As to AA: Coles 1 are . — fr, of involyn- 
tary Contracts, againſt, or without, a Man's own. Con- 
ſent; or Secondly, of W e by Agree- 
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Grants or Charters 155 the Crown wakes 


| PREY Cf TY iy 
of 7 A new Charter of Incorporation to Tide j ene= - 


rally, Tam Phy * Narr and nt is e 5 Co. 


121. b af nene en © ac. 


240, A Grant to . Perſons for, the dle Ex. 
erciſe of any known Trade; and this is void, becauſe 
it is a Monopoly, and and againſt the Policy of the Com- 
mon Law, and contrary to Magvs ne 11 Ga 84. 


341 5 A Grant of the Sole Uſe = a new __— * 
and this is good, being indulged for the Incourage- 
ment of Ingenuity; but this is tied up by the Statute of 


21 Jac. 1. cap. 3. ſell. 6. to the Term of fourteen Years; | 
for after that Time it is preſumed to be a known _ 


and to have ſpread ler among the epi. g. 
Reſtraints by Cultom a are of: three Sorts,... 


1, Such as are, for the. Babel of ſome 3 
. who are alledged to uſe a Trade for the Ad- 


vantage 


* 8 


De Term. F Hill mr. 
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good. 


* 


vantage of a Community, which are good. 8 Oo. 125, 


Cro. Blix. 803. 1 Leon. 142. Mich. 22 ny 6. 225 4 
2 > Bulft 9 1 Roll. Ar. 11 2 n 
2dly, For the Benefit of a Community of Peron N 


who are not alledged, but ſuppoſed to uſe the Trade, 


in order to exclude Foreigners. Dyer 279. b. W. Fore 


162. 8 Co. 121. 11 Co. 52. Carter 68, 114, held 


zah, A Cuſtom may is 8 to ws a Trade in 


a particular Place, though none are either ſuppoſed or 


alledged to uſe it; as in the Cale of brat Reg * 
105, 106. 


Reſtraints of Trade by By-Laws are theſe fee 
Ways. 


1 2 To extdnds Foreigners; ; and this is ive. if 


only to inforce a precedent Cuſtom by a Penalty. (æ- 


ter 68, 114. 8 Co. 125. But where there is no pre- 

cedent Cuſtom, ſuch By-Law is void. 1 Roll. Abr. 364. 
Hob. 210. 1 Bulſt. 11. 3 Keb. 808. But the Caſe in 
Keble is miſreported; for there the Defendants did not 
plead a Cuſtom to exclude Foreigners, but only ge- 
nerally to make By-Laws, which was the Ground f 
the Reſolution in that Caſe. 


2dly, All By-Laws eds to cramp Trade in general, : 
are void. Moor 576. 2 Int. 47. 1 Bull. 11 


1 By-Lars de to reſtrain Trade, i in * to 
the better Government and Regulation of it, are good, 


in ſome Caſes, (viz) If they are for the penele of 


the Place, and to avoid publick Inconveniences, Nuſan- 
ces, Oc. Or for the Advantage of the Trade, and 
Improvement of the Commodity. Sid. 284. Raym. 288. 
1 „„ 2 Keb. 


. TIT O8--2 * - 
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2 Keb. 27, $73, and F Co. 62. b. Which laſt i is upon 
the By-Law for bringing all Broad- Cloth to Blackwell- 
Hall, there to be viewed and marked, and to ꝓay 2 
penny per Piece for marking: This was held a rea- 
1 By-Law; and indeed it ſeems to be only a Fix- 
ing of the Market; for one End of all Markets i Uh 
that the Commodity. may be viewed; but then th 


mult not make People pay eee for the L. 
berty of e there. 2 | 


In 2 Kah 309. the Caſe. 1s upo m a. By "80 for re · 
ſtraining . from — more than ſuch a 
certain RX umber of Spindles, and there the By-Law 
would have been good, "i the Reaſons tak for it as 


been true. 


van Reſins by Agreement & the baue 
ay e | Ern : 


24] - Particular, as to Places or kerl. 


Genet Reſtraints are all ad ener 10 (e's 
Covenant, or Promiſe, Qc. with, or without Confide. 
ration, and whether it be of the Party's own Trade, ot 


not. Cro. Fac. $95. 2 Bulft. 136. Alen 67. 


particular Reſtraints are either, 1 t, v ithout Confide- 
ration, all which are void by what: Sort of Contract 


ſoever created. 2 H. 5. 35. Moor 115, 242. 2 Leon. 
210. Cybo. El, 872. Noy 98. Owen 143. 2 Keb. 
377. March 191. Show. 2. (nor well . 
2 Saund. 72 JJ | 


0 26h, Particular Reſtraints 8 i cls 
Bbb uu 


— — 
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Where a Gtoe for Wien ide ap 


be made upon a good and TT Conſideration, ſo 
as to make it a p roper and uſt 


wrong reported, as rs by the Roll which I hate 
caſh to be ſearched, it is B. R. Tyin. 11 Fac: 1. Rep, 
223. And the Reſolution of the Judges Was not 
grounded upon it's being a particular Neſtraint, but 
upon it's being a particular Reſtraint with a Confide- 
ration, and the brreſt lies on the Words, as "the 
Caſe is here, though, as they 
they do not ſeem material. Noy 98. . 


Jones 13. Gro 


hd ** indeed all the Books, when carefully ex. 
aniined, ſeem to concur in the Diſtinction of Re- 


ſtraints general, and Reſtraints particular, and with 


or without Conſideration, which ſtands upon very 
good Foundation; Volenti non fit injuria; a Man may 
upon a valuable Conſideration, by his own Conſent, 
and for his own Profit, give over his Trade, — 3 
with it to another in a particular Place. 


Palm. 17 2. Bragg verlus Wasser. Tb Entring 


upon the Trade, ind not whether the Right of Action 
accrued by Bond, Promiſe or Covenant, ras the Con- 


ſideration in chat Caſe. 
; > 


Vide Marcs Rep. 77. but more ere Penk Alen's 
67. where there is a very remarkable Caſe, which lays 


down this Diſtinction, and puts it upon the merh i 


tion and Reaſon of the Thing. 


St I come now to make ſome Gs 


that may be uſeful in the eee of * 
Com. And they wid 


, & x RX 8 * 6 PP 
. . 1 : x a 7 
, + 
a of | * a „ 


pears to 


i Contract, it is good. 
2 Bulft. 136. 1 ee Parry. Tho that Caſe 3 


ſtatid in che Book, 
Fac. 596. In that Caſe, all the Reaſons are cleatly g 


[Os 


— — 
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e Elia dot oy boon 41 ah 8 

* That to obtain * sole nei of any known 

Trade throughout England, is a n Monopoly, 
and againſt the Policy of che Ray's: N J's Yr 19 2A” 

13:44, 27% nie 7g 78 rie to fu 

24% That when W to : Places. or 


Perſons, (if g apd mins cd) the _ » 
not a Mo s | 1 


63 5 FEI 


* ** * 
4 : 1 7 , 8 L t 
. OPS oy 
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2dly, That fince theſe nelle don ma be by Cu 
and Cuſtom mult have a. good: ut 


os Thing > marble, "pd 


! q 


ahh. That ies lowfal,- n gol. Cowl eration, 
for a ny 60 gue with his Trade. WA | 


5thhy, That ſince Actions upon the Caſe are Adtions 


injuriarum, it has been always ; held, that fuch.Adzons 
will lye for a Man's 


uſing a Trade. contrary! 10, Cu- 
ſtom, I e e ee 
furiouſly. 


1 


6thly, "That 0 the 10 8 4 Reſting of 
3 en eee, ane 
nalty. ee as 


_ "thly, That no Man can ee not uſe his 
Trade ms 1 


1 Mes 6 aries Refleain is mae — 
dut juſt Reaſon and Conſideration. 


poſed to give the Renkin Is hs Dif. 
4 0 > Pp find in the Caſes; and this I will do, 


it. nepal to a Reſtraints, 5 
209. 
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= With Regard : 5 v_ Reſtraint as FY alen 
n 7 . . 7 b Sit3By/e 2 mgxdo on , Ag. 
1 o lg: g ae Trent; (2 t 

As to N areins the firſt Raste hs 
ſuch of theſe, as are created by Grants and Charters 
from the Crown and By-Laws, generally are void, is | 
drawn from the Incouragement which the Law gives to 
Trade and honeſt Induſtry, and that they are 'contrary | 
to o the n of the e 

2 20h, Another Resſon i is Fa From nage Gen 
which is infringed by theſe Acts of Power; that Statute 
ſays, Nullus lber homo, c. diſſeiſetur de libero tenememo 
vel libertatibus, vel liberis conſuetudinibus ſuis, Tc. and 
theſe Words have been pe takin; to enen to ** 
dom of Trade. „ cl cM 24 


But none of the Caſes of Cuſtoms; Did a to 055 
theſe Cuſtoms, and Patents for: the ſole Uſe of a. new 
invented Art, are within any of theſe Reaſons; for 
here no Man is abridged: of his Liberty, or difſeiſed of 
his Freehold ; a Cuſtom is Lex loci, and Foreigners 
have no Pretence of Right in a particular Society, ex- 
empt from the Laws of that Society; and as to new 
vented Arts, no Body can be ſaid to have a Right to 
that which was not in Being before; and therefore it i 
but a reaſonable Reward 1 — Oy and uncommon 
Induſtry.” | 


1 ſhall . 85 Reaſon of the bikes in a he 
Caſes of voluntary ROS: ar 


I fp, gigs of 


k = 
4 * « As 
a 1 | , * 
1 , , by ? þ 8 1 4 ; o # f by 3 ' 
N 4 * 


* 
* 42 Ni . © ws 22 r 1 * 1 2 * 2 8 Nr r wy ” PA — — N YT 
* 8 
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= 
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1ſt, Ne patively; The true 1 * * Dilallow- 
ance of theſe in any Caſe, is never drawn from Magna 


charta; for a Man may, voluntarily, and by his own 
AQ, put himſelf out of the Poſſeſſion of his F reqhgld, 
he may fell it, or give it away at his Pleaſure, ,, 


* 
2dh, t Reaſon "ozinſ hn han * 


are contrary to the Liberty of the Subject; for a Man 
may, by his own Conſent, for a valuable Conſidera- 
tion, part with his Liberty; as in the Caſe. of a Cove- 
nant not to erect a Mill upon his own Lands. J. Jones: 
13. Mich. 4 Ed. 3. 57. And when any of theſe are at 
any Time mentioned as Reaſons upon the Head of vo- 
luntary Reſtraints, they are to be taken only as general 


Inſtances of the Favour and Indulgence of the Law to 
Trade and ae, 


3db, Ic is not a Regſon iel . that aha; are 
oainſt Law, I mean, in 7 rr ne, for in an im- 
proper Senſe they, are. aig ane 


7 3 7 
4 4 


, 


All ce * of Conditions. a Reo Law f in a. 
. Senſe, are reducible under one — el Heads. 


&, N ba 


1ſt, Either to do 3 cha is * infer or 
 Malum Probes. * Inſt. 206. ors 


w- | 
" ho A 
2 


"$14 * 


24%, To, omit the doing of — — that. 18 2 
Duty. Pal 72H 12 Nur vel Ge, 

tent n hes tao 

zah, To. incourage 1 Crimes __ Omifſſions. Fix! 

herb. b. tit. Obligation, 13, Bro. tit. - Obligation, 34+: Nyt 118. 


Such Conditions Es theſe, .the.Law;avill,always;1.and 

without any Regard to Cixcurnſtances, defeat, being 

concerned to remove all Temptations and Acne 
| 5 r . tg. 


190 


2 * 
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* ——— tm ts. 9 . hath, 


to thoſe Celis, - a ie as in 1 mp. 206, 4 


Feoffment ſhall be abſolute for an unlawful Condition, 


| and 2 Bond void. But en hence 1 would iner; | 


reſtrained, by Condition; and therefore theſe particu- 


ſuch Bonds from them, leſt they ſhould prejudice them 


Advantages in Trade, and to reduce it into as few 


0, That where there may be a Way fol out to 
perform the Condition, without a Breach of the Lay, 


it ſhall be good. Hob. 12. Cro. Car. 22. Pork. 220, 


24h, That al Things prohibired by Laws may be 


lar Reſtraints of Trade, not being againſt Law, in a 
proper Senſe, as being neither Mala in ſe, nor Mala pro- 
hibita, and the Law allowing them in ſome Inftances, 
as in thoſe of Cuſtoms and Aﬀumpfis, they may be 1 
ſtrained by Condition. 4 


240, Affirmatively ; ; The true Ruifons of t he Di- | 


flin&ion upon which the Judgments in theſe Caſes of 


voluntary Reſtraints are founded, are, 1/}, The Miſ- 
chief which may ariſe from them, 1ſt, to the Party, 
by the Loſs of his Livelihood, and the Subfiftence of 
his Family; 2dh, to the Publick, by depriving it of 
an uſeful Member. ie 


Another Reaſon is, the great Abuſes theſe een L 
Reſtraints are liable to; as for Inſtance, from 
rations, who are perpetually labouring for e 


Hands as poſſible as likewiſe from Maſters, who are 
apt to give their Apprentices much Vexation on this 
Account, and to uſe many indirect Practices to procure 


in their Cuſtom, whenthey come to fer up for thernfelves. 


3dy, Becauſe in a great many they en 


Inſtances, | 
de of no Uſe to the Obligee; which holds in all Cafes 


of general Reſtraint throughout England; for = 
* | 


as 
— 
e 


* 1 
oY #497 rn Rs 
, „ 
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toes it ſignify 
| ther does at Newr 


ſonable to fix a certain Loſs on one Side, without any 
Benefit to the other. The Roman Law would not in- 
force ſuch Contracts by an Action. See 0 FR th. 5. 
6 2. ſet. 3. 11 KJ. 20. 


4thly, The fourth Reaſon 3 is in et vo theſe Con- 
tada and is, that there may happen Inſtances where- 


to a nnn in London, . MEN 
aftle ? and ſurely it would be unrea- 


in they may be uſeful and beneficial, as to prevent a 


Town from being over-ſtocked with any particulat 
Trade; or in caſe of an old Man, who finding himſelf 
under ſach Circumftances either of Body or Mink, 8s 
that he is likely to be a Loſer by continuing his Trade, 
in this Cale it will be better for him to part with it 
for a Confideration, that by ſelling his Cuſtom, he 
may procure to himſelf a Livelihood, 

protably have loft, by trading Jong 


10 The Law is not fo unrea ſonable, as to er 
aide a Man's own. Agreement for Fear of an uncer- 
tain Injury to him, and fix a certain Damage upon 


another; as it muſt do, if Contracts with a Conſidera - 


tion were made void. Barrow verſus Wood, Marth Rep. 
77. "Mich. 7 Ed. 3. 65. Alen 67. 2 Ii 


But here it may be onde. a Queſlion, that ſuppoſe 


it does not appear whether or no the Contract be made 


upon good Conſideration, or be meerly injurious and 
oppreſſive, what ſhall be done in this Caſe? WO WEE 


Reſp. 1 do not ſce why FRE CA PAR A Bhi 


Peadias ; though ALL the Law might, be ſettled 


either \ ay without Prejudice but as it now land. 
| the 


(a) l e auen vet 
to waſh their Hands, or their Linen, for fn 
Could be nb need to trouble a Magiſtrate on che of ſuch Agree- 


ments, which would tend to no Conſequence, when put in Execution. 


which he 1118 


2338 | 
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on” 


the 1 is, that — ſuch Gr ſtat wy 
renter, and for ought appears, may be either good or 
bad, the Law preſumes it prima Fr to be and 


that for theſe Reaſons: 


1fh, In Favour of Trade and honeſt Induſtry. 


24ly, For chat there plainly appears a Miſchief, A 
the Bene (if any) can be only preſumed; 1 in 
that Caſe, the W Benefit Talk be over<bor 
by the. apparent. Miſchief. 


FL 


340 , For that the Miſchief (as 1 have ſhewn hs 


F fore) 1 is not only private, but publick. 


4thly, There is a Sort of Preſumption, that it is not 


of any Benefit to the Obligee himſelf, becauſe, it bei 


in 
a el Miſchief to the Publick, eyery Body is at. 


fected thereby; for it is to be ee LR tho it 


be not ſhewn to be the Party's Trade or Livelihood, 


or that he had no Eſtate to ſubſiſt on, yet all the Books 
condemn thoſe Bonds, on that Reaſon, (viz;) as. taking 


away the Obligor's Livelihood, which proves that the 


Law preſumes it; and this Preſumption anſwers, all 
the Difficulties that are to be found i in the Books. 


As 1ſt, That all Contracts, whit there is a bare 


Reſtraint of Trade and no more, muſt be void; but 


this taking Place, only where the Conſideration is not 
ſhewn, can be no Reaſon why, in Caſes where the 

cial Matter appears, fo as to make it a reaſonable and 
uſeful Contract, it ſhould not be good; for 7 the 
preſumption is excluded, and therefore the Courts s of 


Juſtice will inforce theſe latter Far but not; Ws 


former. | 


N 
14 


à⁊aly, It anſwers the Obhedion, that a B 1 7 
not want a Conſideration, but is a url hola 
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— 


without it; for the Law allows no Action on a Nu- 


dum pactum, but every Contract muſt have a/Conſide- 


ration, either expreſſed, as in Aſſumpfits, or implied, as 


in Bonds and Covenants ; but theſe latter, tho they 


are perfect as to the Form, yet may be void as to the 


Matter; as in a Covenant to ſtand ſeiſed, which is void 


without a Conſideration, tho it be a compleat and per- 
fect Deed. J — 


/ 


3dly, It ſhews why a Contract not to trade in any 


Part of England, tho'' with Conſideration, is void; for 
there is ſomething more than a Preſumption againſt it, 
becauſe it can never be uſeful, to any Man to reſtrain 


another from trading in all Places; tho it may be, 
to reſtrain him from trading in ſome, unleſs he in- 


tends a Monopoly, Which is a Crime. 


f 


4ibly, This ſhews why Promiſes in, Reſtraint of | 


Trade have been held good; for in thoſe; Contracts, it 
is always neceſſary to-ſhew the Conſideration}; ſo that 
the Preſumption of Injury could not take place, but 
it muſt be governed by the ſpecial Matter ſnewn. And 
it alſo accounts. not only for all the Reſolutions, but 


even all the Expreſſions that are uſed in our Books in 


| 


theſe Caſes; it at leaſt excuſes the Vehemence of Judge 
Hall in 2 H. 5 Fol. quinto; for ſuppoſe, (as that Caſe 
ſeems to be) a 


poor Weaver, having juſt, met with a 


great Loſs, ſhould, in a Fit of Paſſion and Concern, be 


exclaiming againſt his. Trade, and declare, that he would 


not follow it any more, Cc. at which Ioftant, ſome 
deſigning Fellow ſhould work him up to ſuch a Pitch, 
as, for a trifling Matter, to give a Bond not to work at 


it again, and afterwards, When the Neceffities of his 


Family, and the Cries of his. Children, ſend him 1e 
the Loom, ſhould take Advantage of the Forfeiture, 


and put the Bond in Suit; I muſt own, I. think this 


WR 
3 2% 
thay. 
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(5) Poſt in 
_ Grantham 


verſus Gor- 
don, 614. 


for; and hetdfrs cannot "= approve of tho India. 
nation that Judge expreſſed, tho not his Manner (a) of 
expreſſing it. Surely it is not fit that ſuch untes. 
ſonable miſchievous Contracts ſhould be countenanced, 
much leſs execured by a Court of Juſtice, „ rg 


As to hs” general jhdefitiite Diſtinction OE bs 
tween Bonds and Promiſes in this Caſe, it is in plain 
Words this, that the Agreement it ſelf is good, but 
when it is reduced into the Form of a Bond, it imme. 
diately becomes void; but for what Reaſon ſee 3 In 


241. Now a Bond may be conſidered two Ways, either 


as 4 1 or as a ne nd a” F 

, Why ſhould. ir be void 26 2 d m a 
Man be bound too faſt from doing an Injury? which 
I have proved the Uling of a Trade CONT to n. 
ſtom or Fromiſe, to ban e 


* RO 
54 Py 
* 


2d % Why ſhould 3 it * 940 as a jak 1 


there any Reaſon why Parties of full Age, and a- 


pable of contracting, may not ſettle the Quamum df 
manages for ow an r Bract. Lib. 3. c. 2. og 
e, N 11 

It would bs 155 firange; that the Law of Eagle 
that (Y) delig hes ſo much in Certainty, ſhould make 
a Contract void, when reduced to Cænany, which 
was good, hen looſe and uncertain; the Cuſes in 
March's Rep. 77, 191, and alſo Show: 5. are but indiſſe- 


rently reported, an os Fame, the AT 
2 ban che 1 . DION . i” 4 29 1 
a ook {4.557 119 > BY me. , 1 . 10 of 

FEY obj Wo" Bong! the: whale; er is co be 
recovere ; but in een ny" the aj Ng 
Lai 2112 ieee 
(a) * W ul las e 
fur Luy. que It Obligation g void, eo que ie Condition eff vuntre Common 


79. .& « ky Dieu Si le — fri ig, Ll trra al priſon rang; i uft Joi 
me au Roy. 
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Reſp. This ora, bal a ain all e 
whatloever. „ 


PIR 


9 » 21. £ 


{4 Object. en Objection was, 464 d ! is le 


the Caſe of an Infant, who may make a Promiſe bur ; 


not a Bond, or that of a Sheriff who cannot Th. L 
Bond for Fees ba: 


ſon, 2 0 a 40 Dil to th A Deed ; ** 
here both Parties are —_—_ - neither is it the Nature 


of the Bond, but meerly the Incapacity of the Infünt, 


which makes a Bond by him void, fince there a Surcty 


vould be liable, but 1 it is otherwile here. 


| Alſo the Caſe of a Sheriff is ven dee 1 ior a 
Common Law he could take nothing fer doing his 
Duty, but the Statute has given him ben Fees; but 


| he can neither take more, nor a Cbance for moteß 
Gan that on Pan: 


# » «gt 
$4 Li 1 | i 


34 Ohjeds Ie was aue objefted, 


| pods ad a Bad del beats ui told faveiwiths: 


Matter more at large to be tried by a Jury; but what 
is there to be tried y | 0 nth in this Caſe ? FN 
| laune donn a 2 ei 216 | Dok 


| Reſp. , I. load! E wied whether upon * dera! 


tion of the Cirdumſtances the Contract be good or 
Jap as 


not? and that e e 
en 1 i ei 9 500 1 


944 * 


1 28 * e 1 11 Ht; 4 21 31 71311 2 10 5500 


2dly, It is to aſcertain the Damages, but Cui be 
(may they) ſhould that be done? is it for the Benefit 


ck the-Obligor? 5 9180 9117 0! #3 i noilggh ST 


gt) i 7 3 þ SOIT] 115 81H: * 


Reſp, Certainly ea be neceſſary on.thet-Accourtþ 


7 21th em 


for theſe Render den : ole % 6 2) „ ec 7 
bi 7 1 4 


it at all. 


cital of a Conſideration in the — may ſubjec 
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„A Bond is a more favourable Contract for bin 
het a Promiſe; for the Penalty is a Re- purchaſe of his 
Trade aſcertained before-hand, and on Payment there. 
of he ſhall have it again; he may rather chuſe to 
be bound not to do i it under a does 3:2 bb: than not to do 


| 


205 However it be, it is his own n AQ. 


3 He can ſuffer aaly by 1 Euer. and fund) 
Courts of Juſtice are not concerned leſt a Man ſhould 
pay too dear for being a Knave. 435 


4thhy, Reſtraints by Cuſtom may 61 I have e 


be inforced with Penalties which are impoſed with - 
out the Partys Conſent, nay by the injured Patty 


without the Concurrence of the other; and if * * 
a uni he may bind himſelf by a Kea 


_ 


#- 


* 


Oljeck It may perhape be obj edded, chat 42 falle 


a Man to an Inconvenience, which che Law ſo much 
labours to rennt xi þ 5 „ een 91pm e 
oy 323 103 1M ; 

Reſp. Bur this is no more to ; be profit chan falſe 
Teſtimony, and in ſuch a Caſe, I ſhould think the De- 
fendant might aver againſt it; for tho the Rule be, 
that a Man is eſtopped from averring againſt any Thing 
in his own Deed). 9 yet that is, ſuppoling it to bes his 
Deed, for where it is void, it is otherwiſe, as in the 
ay of an uſurious Conteg. 518 o ei 1 

+ del 10 190 Ws 1:0 bn ( ada 

"The a i this to the Caſe at Bar bete 
plain: Here the particular Circumſtances and Co 
deration are ſet forth, upon which the Court is to 


judge, whether it be a reaſonable and uſeful nd 
J I. 1 
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The Plaintiff took a Baker's Houſe, and the Que- 
ſtion is, whether he or che,Pefendant ſhall have the 
Trade of this Neighbourhood? the Concern of the 
Publick i is 2 on both 2 


1.4 N ö . 
wy he 
WY | 


What mike hit I L. l hat the 
Reſtraint is exactly 3 to the Conſideration, 
(ux) the Term of five A* g 1 

To conclude : In all Reſtraints of Trade, whine no- 
thing more appears, the Law preſumes them bad; but 
if the Circumſtances are ſet forth, that Preſumption i is 
excluded, and the Court is to judge. of thoſe Circum- 
ſtances, and determine accordingly; and if upon them 
it appears to be a juſt and honeſt Contract, it "ie ought 
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Fer cheſs Reſins we are nl Opinion, th hat t the Plaine | 
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2 Vern. 686. OHN lie eeiled in "Ti Jeviſed 1 10 b 


. Wife Mary for Life, Remainder to his Son Thomas 
Man's dy- Fatkſon and his Heirs ; provided, that if the Mid" The 


ms wiehout mat Jackſon ſhould die without ſue of bis Body, 'then he 


Man dies gave 100 J. a-piece to his two Nieces A. and B. to be 
arty paid within ſix Months after the Death of the Survivor 


within fix of the ſaid Mother and Son, by the Perſon who . 


onths after 


died without inherit the Premiſſes; and in Default of Pa 


A. The aforeſaid, then the Teſtator deviſed the Lands to "te 


cue, i — Legatees for Payment, and died. 


in- 


— A to ariſe upon any remoter . than the Man's dying without Iſſue living at Ki 


The Teflator' Wife Mary died, and the Son Tho 
Jackſon died, leaving a Daughter, which Daughter, 
within the ſaid fix Months after the Death of her Fa- 
ther Thomas Jackſon, died alſo without Iſſue ; the Bill 
was to have the 200 J. And for the Plaintiffs 


10 was urged, That thoug h Thomas Fac ackſon left Iſſue 


living at the Time of his Death, yet when that . 


De Term. Paſche, D 5 e 


Jed cho Fl then did ende Just , tie er 
Ilſue; that if a Man ſhould deviſe Lands to 4. in Tail, 
and if A. died without Iſſuę, then to B. if 4. ſhould 
leave Iſſue, and that Iſſue ſhould afterwards die with- 
out Iſſue, B. s Eſtate: would plainly. comprpde.” 80 if 
a Rent were, | imited to Got nente upon denen. in 
Tail's Dying wi 5 if Tenant in Tail le | 
that afterwards! died g's a, Tum: hs! Rent mu 
commence. ; and it was ſaid to be the ſtronger, in re- 
gard, in this Caſe, here was à Death without Iſſue 
within ſix Months after the Death of the Survivor; 
(ſil) the Iſſue of Thomas died without Iſſue within 
fix Mogeps after _ es of r her Father. : 
| M & - 4 2% 
bun © Gur cons (Think ve b vet by dn 
* made Tenant in Tail, but continues Tenant in 
Fee-ſumple ; ſo that this is not like the Limitat wa SS 
an w Elte 3 for it is agreed, that in caſe of Lim in bee 
of Eſtates, in Conſtruction of Law, whenever ee 1 
a Failure of Iſſue of J. & tho . &. died leaving Iſſue 


at his De Pal For, uy en h ded with Ir 
on: Ln co PATTI 


.F} — 3 4. | 165 N 1 0 14 


But 8 1850) i is 1 given hd a: Will, to. em. 

mence upon this 5 (eil) J. & ſhall die 
without Iſue, this ſhall be taken according to (4) com- . poſt 
mon Parlance, (vix 0 Iſſue living at his Death; for, in fs Ba, 
common Parlatice, if J. S. leaves Iſſue, he does not 437: 4 


Pt = 
die without Iſſue; and it cannot be intended that the 94, "Ag 


Teſtator defi uned, whenever there ſhould be a, Failure 35. 
of Iſſue of Thomas, (which might be 100 Years hence,) 

that then theſe: Legacies, which Were. "ous *. As 
perſonal Proviſions, ould take Effect. 


199. 


| eons 


However, in this Caſe, with ag” to 1 5 1 


tees, if the Legacies take any Effect, the Words of the 
Veriſe pals. a n. — _ 
inder 
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De Ferm. Haſchie, 1919) 1 


to be dead without Iſſue Male. 8 Co. 86. 


cipal Caſe, the Eſtate being a Fee, no Recovery could 


Nu der the Plaintiffs 1 proceeding at lav, " ay " 


e but dilmifſes the Bill.” "op Wi "SE 
{4 TOODGNW 13. 1 hey 
Note; This differed For the ad "verſus 
Clark, Leu 35. where a Settlement Was on Huſband 
and Wife for their Lives, Remainder to the firſt, &c. 
Son in Tail Mals; and if the Huſband ſhould die with. 
out Iſſue Male; Remainder to the Daughters for a Terũů 
of Years, for the raiſing of 1500 ,. fir their Torten, 
and the Huſband died leaving Iſſue a 8on and a a Dau 
ter, after which the Soll died without Ifſue : | * 


% iin Motu, bat wane 
item it wad: adjudged, ellaes ths Davlbbee 
ſhould have the 1509 l. for that whenever the Iſſue 
Male of the Huſband failed, he might properly be fad 
9 res 
Caſe. And this very Expectation, remote and ptect 
rious as it was, (for there being an Eſtate-tail, a Reco- 


very ſuffered by the Tenant in Tail would have batted 
the Portions! expectant thereupon 


)' was, 'notwithſtand- 
ing, of Advantage to the Daughters with Reſpect to 
their Advancement in Marriage; whereas in the p 


be ſuffered thereof, and eee there was OF 


of a TAPER. . e 
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NE ſeiſed of Lands in Fee, owed Money | 
ſeveral Bonds, and by Will gave ſeveral I. 


cies. to his younger ee edi 

his eldeſt Son in Tail. | 213 30" = 
Lands to kis\Heir in Tail; and g flies Bn LL 4 
bs Executor : The Heir'with,the The rey of the er dan; 


there are not Aſſets to the Legacies ; the 
deviſed i in Til the Het, ON Ai 


The eldeſt iy (obo Was Ukewif 
had paid the Bonds n the Men pigs urid 
now the Legatees brought their Bill, praying that 
they might ſtand in the Place of the Bond-Creditors, 
and be peid out of the Lands deviſed to the eldeſt 
— the late Statute againſt fraudulent Deyiſe having 
made che Dividecroid ab 0 n 


And this Cauſe : 
the Rolls, his Honour dae, 5 * 17 — 1 
real and perſonal Aﬀets, in ſie 7 
Debrs and Legacies ſhould both be paid, The "the 12. 
gacies out of 3 erſonal, and the Bonds dat of, th 
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at A and dat as the Bonds had ben paid by 
the Executor out of the perſonal Eftate, ſo the, A 
tees ſhould, pro tanto, ſtand i the Place of ſuch Bond. 
N and be bp out of 2 real — "PO 
FEY "Hit from in Peres thers' ings 8 nds un Ap. 
(s) 25084. peil (a) to "the Lord Keeper, before whom it wa 
"71% urged by the Solicitor Gel and Mr. Hom, that 
008 younger Children were provided for by other 
Land deviſed to them; and that, in Caſe the Legacis 
were to be charged upon the Land of the eldeft Sor, 
he would be left deſtitute, —_ # wk a | 


„ 40 A was a8 endl & RE: tone of Fan Teflon the | 


2 5 the Deviſee ſhould have the Land, as it was, that the 


Legatees ſhould; have their Leparies; ; and! thefefor 

the ont not to be fatoured more than the other; — 

9 ' that, the Rule in Equity was, that Specifick 'Lepacie 
has + ſhould not be broke into, in order to the SatiaſaQlion | 
R233 3 that if in this Caſe, * Dari: 
e for Mars to the Heir, he ſhe 
. root 1 Without havipg it made liable t. to the 
pecuniary Legacies, and would the Heir be in a worle 
Cale, in reſpect of Lands af Iaberitants deviſed to 
wal. chan tif, he 15 oy: Wy chart 10 
497 4s " g [ep Lo 29190 1 49 . i 00 * a 


: + T 1 7 ? 
27 65 9 14 it Fa, my i 


"Thar 10 Statuts of Fraadulent” Deviſes'v was 44 
| our of the Caſe, in regard there were no Creditors 
and That e was meyer made to help Legato 


h 12 ſceided to bare great Weight with 
th Ye r, who ſaid, it would have! been 
; different, 7255 had the Lands, been ſuffexed/to 
90 <nd j in Fee; whereas the Gift in Tail to the Heir 
Was a Specifſck Deviſe, and, 38 againſt LO 10 
be favoured equally with à Specifick Legacy. „ 

4 J. 
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Mr. Vas. on 45 a” Kids mite Abr = 
younger Children were in nature of Creditors, and in 
Caſe a Copyhold, not ſurrendered; were: deviſed. to 
them, the Court would fupply the Wane of Surrender, 


* 


by 


ky n IJ 2 i. 
| Sper ww, Hee i appar ch younger d 
are otherwile provided for. IE HE DIST 
l | 5 Bt TY DP 


Fw The Caſe might have toon 4 Different, 
Teſtator had deviſed his Land to his eldeſt Son, exempt 
from the Payment of his Legacies ; but thoſe Words 
being . in che Will, the Statute ainſt fraudu- | 
lent Deviſes n Land devi 
a gh To kr e ae, wan 


4 
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491 It NCTC RY thi 8 
But by ny Keeper, | there ing ng U be, . 
Statute 1 Is "our of the Caſe. enn 
Then it was u e that 5 * ibi Ga ne 
and the ſame Perſon was Heit, and Executor, A 


1 


8 
1 


they had been different Felten (vis). 
Bond-Creditors 


Hei, and another Executor, and the 
had ſued che Heir, 
the real Eſtate; the 


Heir ſhould clearly have bad no 


Remedy ; and there was no Reaſon that my Heir, 0 — 


made Executor, ſhould alter on Caſe; by 5 
Application of the Aſſets. 


However, 'Logd. Keepe * 88 that h 
being Deviſee it Tail of We Larid 
have no Remedy to 
Place of the Bond- 


"+ £) s 12 * 157 1 4 "I wy 1 
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. Heir 


appeared, might be {ſufficient 


the Legacies 
"ru as s Debrs; 


and recovered their E Delis! out of 


come upon 35 nk Eſtate in the 
Teditors; but {aid, be wonld rer 
ſerve that Point ; and in the mean Time, would direct 


an Account of the perſonal THe 7 ee 


| like wiſe andere. that 4 abr 
1 | 1 ro ſhould 
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the Court 


8. 1 2 further Conſideration. fl 
tor, and (generally ſpeaking) in Favour of a Legatee, yet tis {SL HEFTY ; 
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ſhould be Carchalk bat ever a Lane! had 4 Rk | 
againſt the * in ſuch Caſe 3 


2 682, 0 A in ho Caſe of (a) Clifiow Sina: Bir as 

So though chaelmar Term 1 720) this err Order of Hern verſus 
will marſhal Meyrick was produced, and it appeared, that this Caſe | 
Foro ora Was nor reſolved by Lord And * n Toe 


Favour of a 


* 


One, he willow be relieved F Gel 

| upon the Land, ee Fe L412 18 
LY # P11 . 

80 47 . Diſer verſus Diſter. | 7 

Haas 1 . 4 

A Freeman EE, 

of Londen IIIA Diſber was „ Wee of 3 ad 

ſigns a Note, 

I wbich be. Dad neither Wife r nor x Child, but 25 bs "a bo 

owns him- | ther the Plaintiff, ; 6 


ſelf indebted 
in 5000 J. to his Brother and Heir; but his Brother 1 mpg of i its as Mas 


. keeps this Note always in his own Cuſtody, and on his Death it is _ „ 


9 Note, wanne and got pering 


This William Diſber (choug h no Wa ys indebtel to 
the Plaintiff the Brother) by Note der his. Hand 
dated 24 February 1709, promiſed to pay the Plaintif 
90 J. but the Plaintiff knew noting of it, lag 

The Note was kepe by William, Diſter i in his own 
Cuſtody, and, at his Death, was found ame his Pa- 


* -7 a 43 4 
* N « * 7 


t 


aſt 1708. William. Di 27 bf at 1 U K. 
* Thomas, and being poſſeſſed of 291 1,145. 104. 
per Annum, upon Hats Aſſignments, . (which, are 
eſtabliſhed by Act of Parliament, and made FY pereer 
tual Annuity E by Parliament, and are there 
by to go to Executors) and being alſo ſeiled ; in Fee of 
Land: of 69 J. per Annum, in W in Bedfordſhire, 


ft & 7 previous 


* — 
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1 to bia Laid! REAR ** in E 
thereof conveyed; over his Lands to Truſtses and their One belle 
Heirs, to the Uſe of himſelf for Life, Remainder to N 3 — 
Truſtees to preſerve contingent Remainders, Raider on 4 192 
to Elixabethi his intended Wiſe for her Life, Remainder and . 
to the firſt, c. Son of the Maxriage in in Tuil Male ſuc- ch gt 
ceſſively, Remainder to the Daughters in Tall, Re- > wag and 
mainder to himſelf in Fee; and, having aſſigned over fig 

his Annuities to the a Truſtees, did, by another Affign- 
Deed, bearing the ſame Date, elende ſame to be (hh ar 
in Truſt, ne the Truſtees ſhould- pay and apply the bu perſonal 
ſaid yearly Annuities, to ſuch Ferſons, as ſhould be be True, 
intitled to the Profits of the Land as afor 

ſaid ; and in Caſe the Principal Houd be * in, ace wen 
cording to the AQ of Parliament in that behalf made, g. 
that then the Truſtees ſhould lay out the Monies in the by de the . 
Purchaſe of N or eme ae to be 8 4 a . 


to the lame Uſes. 1 X 5 4 9 3 N I intitled to 


the Land; 
and i the Atinuity ſhould be redeened by beleben e fo be fnvalted in Land, and 


to be ſettled to the hag Uſes, and dies. Dheſe [Annuities and . Aſſignments, after 
the Wife's Death, * go to the Heir, and not to the a : 7 


8931 


Afterwards Mr. Diſber died without Ie ind — 
no Will, but what he had made before his Marriage, in 
which he had given ſeveral Legacies and Bequeſts, (all 
which Deviſes were revoked by his ſubſequeht Sertle- 
ment) and had made one Facob Sawbridge _ was no 
Relation, but bad been his Apprentice, 1 Executor. | 


Hr ght by the Plaintiff Joby, Diſher, ; 
9e Brother and Heir, againſt the Teſtator's Widow and 


the Executor, it was decreed, that theſe Annuities he- 
ing redeemable by Parliament, were as a Mortgage 
aſigned to Truſtees, and directed, when paid in, to be 
inveſted in a Purchaſe, and lettled as the Fee · Simple 
Lands were above ſettled; and N though the 
Wife was to have an Eſtate for Life in the e 


Ges i, 
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by 1 nene Deed, vey: alder herd Death, 50 FR 


debted to his Brother the Plaintiff in 5000 J. that it be · 


and the Brother knowing nothing of it, when given, 
and at the Teftator's Death it being found among his pa. 
pers, the ſame ſhould be looked upon only as a Matter 
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nuities ſhould not be dobked upon as perſonal Eſtate, a 
Moiety of which, on ſuch Conſtruction, would by the 
Cuſtom of London belong to her Repreſentatives, but 
as FRO directed to be laid out in Lands, and to be 

* Eſtate, which, after the Wife 's Death, Bs 1 


60 to the Plaintiff as Heir of ons * 


Decreed * With reg _ to 35 oa Now 
ſigned by the Teſtator, by whichnfe owned himſelf in- 


ing always kept by the Teſtator in his own Cuſtody, 


initiate, or intended, and never e ; and though it 
was urged, that however it muſt be admitted the Note 
was in Fraud of the Cuſtom, as to the Wife, it ſhould, 


notwithſtanding, be paid out of the dead Man's Moie- 


ty: Yet the Court {aid they eſteemed it as no Debs at 
all. 


1 
* 4 
8 n „** — PI 

bs... Att _ cus We 
f 
o 
a+ 
\ 


' 
: 


© F . 3 . e : 7 
5 7 5 £ 4 ** * 1 * KS Met * 7 T4 P ** „ 


* 


a. ** . * hos 


* 


egina verſus. Ballivor & Cafe 48. 
er dt Bewdley in Comitatu 


Wigornie. 4 r r e e 


4 - 
# : # * 4 4 1 1 Y \ ; A 5 3 
, © 'Y "8 $4 a *4 # 14 1 . 


* 5 # | " > 4 


Mkr, of Sire Fa ual out of the, 


undecimo Anne, the Cauſe was er at 3 ”y char 
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The Points in! 


„Whether one Thomas Smith was dul 7 
allt on the 25th of n 1707? 


2dh, Whether * were 2 Bailiff. and 


(ix. a See in Being a the Time a! nm 
ing this Charter? T7... 


3dly, Whether 4 Corporation refuſed this Charter ? 


— 


1 


— 


"ac "De Term * Michaelir, 1712. 
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The Caſe upon 1 was, in Subſtance, PH ſame 
with the State of it in the printed Sheet: The two 


former were. the principal Queſtions 3 50. _ wg 
upon t __ was in 2 this : TIE. 


Fr 8 


As to the Gf rohe it pve 450 by i@ Cher 
ter of Jac. 1. all the Burgeſles (as well- Common, as 
Capital,) had a Right of voting in the Election of a 


Bailiff and that a Bailiff might * . out _ the 
Burgeſſes alt? 


That Smith was a Common Burgch aver N cher 
ter, and that he was elected after the Invalidity of 
King James 11.'s Charter was publickly known and ac- 
knowledged ; and that the Common Burgeſſes qualified 
er 060d Chevier. wars 'then admitted to vote, 
(which had not been done from the Time of accepting 
King James II.'s Charter, to that Day,) and that Smith 
had the Majority of thoſe Burgeſſes; but it appeared, 
that one Coldwell the Bailiff for the Time being, who 
preſided at this Election and took the Poll, was in by 
Virtue of the void Charter, and that he was never ſo 
much as a common Burgeſs under the old Charter. 


That he aded with 5 Capital Butveſſes 
which is the Number appointed by the void Charter, 
and that the Burgeſſes qualified by that Charter were 


Called, and voted promileuontly with thoſe big: 19 ; 
„„ by the old. | 


 2dh, As to the 3 Point, it ap 1 = by 
the Charter of King James I. the Bali and Capital 
Burgeſſes were to do all Corporate Acts, and were "ol 
bh to chuſe in the Common . by” 
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That upon the Death, or Vacancy of any of the Capital 1 
Burgeſles, the Charter appoints that Ręſduum cn 
Burgens' vel Major pars corund, ſhall chuſe . 
vwithin fifteen Days after ſuch Vacancy; that hey: he 

lected to fill up Vacancies for theſe twenty-two Fo: 
TS and that at the Time of granting the Charter 
af her preſent Majeſty, there was onl 
Burgeſs in Being - (viz, one Slade). n 
Charter of Hg e, the Firſt. 


one capital 


me wn 


ven this Evidence 1 crea | Queſtions in Law 
arole. uy E 


1, As to Smich's BleGtion; mhinkchas wild; not bs, 
taken to be one intire Act done under the Direction of. 
the illegal Bailiff by Virtue of the Charter af King 
James * Second, and conſequently void; the ol 
Burgeſſes having ſubmitted to be called by chat Bailiff, 


and voted er pare che e N 
Ditinction ? 


a l Ne 
2dly, Whether. aye orci to 4 Charter of King 
James the Firſt, the Capital Burgeſſes were not to be 
taken to be _ thers: Nee 17 one e 
ing? 165 2 9 65 | 1 
305 | The Capital Burg offs rar an integr 
of the Body, by the old — whether —＋ 
ration could ſubſiſt without Them, or ren in D fect 
of Them, n mig 2 Auch 9 


r * Ai 293 
yy: Gba L 


erer rae ge 
Defendants prayed à Special» Verdict, the C 

Juſtice, in — up the Evidence, directed tlie 
Jury to reſerve th me - for that they were of 
too great Moment to be determined without Conſidera- 
H h h 8 tion; * 


De 7 erm. s 7. Michaelis, 17 9 


| tion ; hin Cone Diſputes ning chereupon. _ the 
1 


„ 


fiice, la that he * & 
Smith to be Bailiff ſeemed to to be made under 


the void Charter, and that it could not be under any 
other ; that Coldwell was Bailiff iden that Charter; and 
all the Voters ſubmitted to his Authority, which * 


old Burg rgeſſes ought not to have done, but to have in- 
lifted upon their ancient Right, and oppoſed the Othets 


Joining with Them; that it was a particular Power 
given by the Charter, and, in ſome Degree, like the 
Caſe of Wroth verſus Wigs, 4 Rep. 39. b. very 
from the Caſe of electing Members of Tainan 


(which had been mentioned at the Bar) for there they | 
all come under Pretence of the . 8 


proper N to n 


no "prope 
nor Recorder, ws the Charter of —_ James that =" 
for Coldwell was not ſo much as Bailiff de Facto, but 
a Bailiff of a different Corporation, as effectually as 
if he had been Bailiff of —— Town. To 4 
him a Bailiff de Facto, he muſt have been in under 


a right Conſtitution; whereas he was in by a void 


one, and had no Pretence of Right by the old ur 


he 


ter, ($9 


. to the — Oleſton his Lordſhip: 40d, ths 


could not think it within the Intention of the Chat- 
ter, which appoints the Vacancies of the Capital Bur- 

gelles to be filled up within fifteen that twenty 
two Years ſhould be permitied to dapcs til theſe were 
all extinct to one Man, den one to have — 
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As to the chird, He thought it a Queſtion of 
at Moment, whether this ration could ſubſiſt 


without Capital Burgeſſes, wet | able Gamma: 
to all corporate As? 
Powell ]. could not think the Cotporktibe were dif. 


ſolved for want of Ca pital Burgeſſes, but doubted whe- | 
ther they could Act; — it was not material whether 
Coldwell was a lawful Bailiff, or not ; for that the Cor- 
poration might, upon their Charter-day, chuſe a Bailiff, 
tho' there were none then in Being, nor had been for 
twenty Years before; not like the Caſe of roth and 
Wigs, for that was of CIA groan os oh LI 


Eyre ]. thought the third 3 conſider- 
ale, 1. Whether, if a Corporation loſes one of its 
integral Parts, it be not diſſolved? vide 1 Roll. Ar. pag. 
514, tit. Corporations; the Cale of a Mb Tn: COn- 
lifting 7 Brochars ad Siſters, 1 34 | 


As to as ſecond Queſtion; he ad, 1 * . 0nd 
poration lapſes the Day of chuſing its Head, the Royal = 
Authority muſt interpoſe; and in the Interim} the Of = 
ration of it ceaſes,” That in this Caſe there had not 


been a err e of a "Bukit for ſeveral Years, 


That if Smith was choſen 3 in Executive of the Char- 
ter of Fac, 2. tho at an Aſſembly not under that Char- 
ter, he was in by Virtue thereof; that it was held in 
the Caſe of the Devizes, that a good Mayor for the 
Time We is n we da, Aion of orgs 

e 


Notwirhſlanding'4 the a un ſo ab in theſe 
Points, the v wits; r v dlear in ther; 3 ant 


(a) Note; Mr. Juſtice Linie e was ent all this Term, be. 
ing indiſpoſed with the Gout. 


"gt 


P 
* 
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about thive of the Clock next Morning gave a 2 | 
Verdict, by which they found all the Iflues generally | 
for the Queen, and 7 it at the Bar about ten; 


and tho they were ſent out again by tho _— be. 
ſiſted with great Ger. 


Hereupon the Defendants came _ moved chat th 
Verdi * be ſer Wes upon theſe two Points: : 


2 I ſt, For that the Jury had found Matter 2 Lay, 1 


in their Ver- and contrary to Direction. | 
dict contrary ' 


to the DireQion of the Court, a new Trial may be granted, eve afar a Til at Bar 1 


9 dh, For that the Venire was wrong eie king 
de vicineto de Bewdley, whereas by the 4th and 5th q 
Queen Anne, cap. 1 5. for the a of the yn, 

it Ct to have been de corpore Comitatis. # 
The Court, Aſter Advice: with the Jullces ol of G B, 
and Barons of the Exchequer, gave their Opinion upon 
the firſt Point the ſame Term; and the Lord Chief 
Juſtice delivered it as the Opinion of all the Judges of 

England, (except Powell) That when the Defendant's 
Counſel pray a ſpecial Verdict, and the Court ditect 
the Jury to find one, if the Jury will take upon them 

to go contrary, to that Direction, and find Matter of 


Law, it is a ſufficient Ground for a new Trial, egen 
= after a Thial at Bar. ith 8 05 


Nans u. Y 2 
„ e 
For that! it would be very ene thati in Caſes 
where the Court and the Jury are both of Opinion = 
againſt the Party, there he ſhould | haye a Remedy by | 
a Bill of Exceptions; but that in Caſes where the Jury 
on are of Opinion againſt him, and the Court. doubt- 
ful, he ſhould be ablolurely concluded, and without 
Remedy, a as he mult be in this Caſe, 


2 # 
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ry 
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De Term: & Michaelie, N. 


Dwell |. ink contra. 1 do not "any. well go upon iu 
Foundation of Law new Trials, have been granted; but 


1 found the Courts in Poſſeſſion of ſuch a Practice as 


to Trials by Nif prius 3 but I' do not know that this 


practice has been eftabliſhed as to Trials at Bar. In- 
deed I do remember two in the Exchequer in my Time, 
but I was always of Opinion againft them, — that 
for theſe Reaſons, becauſe one is a Trial at Common 


Law, and the other by ſpecial Commiſſion only; and 
becauſe Trials at Bar are much more ſolemn, and at- 


tended with much PERS ogg. to the 5 than 


the other. $i. 


| _— b 4 
„ 2 2 


1 do not think any e a to i ' Ground 


for a neu / Trial alter a Tri 


\ 


2 K It 3; 


4 Juſtice f The firſt Caſe of © a new Trl, which 


we find in the Books, is that of Wood and Gunſton, 


in r . e | and, that was after a ane at 
1 3 ST BY 
The Prafiice Fig 8 is the 1 in \ theſs 


Caſes ; and ſo of Ejectments and Rules for paying Mo- 


ney into Court, which have no oy Foundation. 


In the Caſe of Briſtol — — Coen, a « ſpecial verdict 


at Bar, 2 what 1 0 | 


was prayed and direCted, and the Jury found. generally; np 


vhereupon 2 new Them WAS pl for that Reaſon. 
Down's Cate in the 9 Rep. is very, oblervabile,; a- 


bout the ſeveral Duties of. Judges. noo. WT in 13 
Particular. 


In moſt Caſes, even N new res after Trials 


at * have been denied, the Jud 8 have aſſerted 
Iii | | the 


21 


* 8 2 E 


wm Term, s' Ache, D 3 


bs as Right, MT one Reaſon why we do not fin 
this Practice more ancient, may th, that aber are 0 
old men of Motions. 19H, en VI8D4 on 


Bev ], 1 de Ache Reaſons for vw T | 
fined to Miſdemeanors for which the Jury wy be nl 
the Caſe of Wood and Gunſton * was not art 


But if a new Trial ſhall be ada in a Cage whe I 
the ury have done wrong, in a Matter which is pro- 


| petly under their Cogniſance, I cannot ſee any Reaſn 


ai being ſet afide for a Miſbehaviour of the Jury, and 


why it may not be done in Caſes where they take up- 
on them to determine Matters not within their 15 
ſance. Vide 1 Sig, 1 53. | 


The Counſel for cha 8 inſiſted, that this Ver 


not any Fault 1 in the ene, On . to be al- 
lowed. Sohn + | | #1 1 : . ** 14 


But 15 Court fail, vhs was no VE r entring 
into that Queſtion, till the Matter of the Venire was 


determined; and adjourned the Conſideration of that 


till the Michaelmas Term following, for the Advice of 


the other Judg Re 


AN ol y in Michaelmas Term ( 4 N thi is Point 
was argued before all the * ges of ela. at * 
Inn in Flcer. fi rect. 


Serjennt” Pratt 120g Def By the Seatuts of x the 4th 
and 5th of her preſent Majeſty for the Amendment of 
the Law, this Venire ought to have been awarded 4 
corpore comitarii. | 


This is a Caſe within' the 3 Words a Inten- 
tion n of the Act; the Words are, That from and 
4 « after 


— a a 
— 
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6 « after the firſt Day of Trinity Term, every i 72. | 
« cia in any Action or Suit in any of the Courts at 


« Weſtminſter, ſhall be awarded of the Body of the pro- 


« per County; ; and this is a Suit in the Court of 
Chancery 


7th of the e en 1 


1 71 
bt + 7 * Ay y 7 
Pas itt. 


Neither is it less hd his PN wa 1 Miſchief 
deſigned to be prevented, as appears moſt plainly from 
the Preamble, which recites, That whereas great 


« Delays do frequently happen, by Reaſon of Chal- 


in Order to repeal the Letters > Patent * "an 


enges to the Array of Panels of Jurors, and to the 


« Polls, for Default of Hundredors, for Prevention 
« thereof; c.“ Now this is a Proceeding to which 
that Miſch ief extended; for at the Trial there might 


have been a Challenge to the Bo, for want ol Hun- 


E dredors. 


11 
* 


That nee may hs ſuch a Challeng e in the Caſe of 


the Crown, is what cannot, I think, 1 denied; for if 
the Sheriff be commanded to return a Jury de vicineto, 


and there is not any Hundredor upon the Panel, he 


has not obeyed the Command of the Writ, andy ths | 


Challenge is for his Default, N "NY 35 


3 Keb. 740. In an WH for hun a Mo- 
tion was made, that the Defendant might not chal- 


lenge for want of Hundredors, and is was denied ; 


bn the Subject would thereby be ouſted of «| Privi= | 


lege to which he 1 is intitled by Lav. 


The Statute: of 23 H. 8. Cap. . "op That in 
Trials for Murder, in is," there ſhall be nd 
Challenge for Want of Freeholders ; by which it ap- 
pears, that there might be ſuch a Challenge at Com- 
mon Law, n the Cale of the Crown * and 2 4 


. 
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where Freeholders are neceſſary, Hundredors are e- 
qually fo. ee OC 


This Act being made for the Advancement of Juſtice, 
it ought to have the moſt beneficial and extenſive Con- 
ſtruction imaginable ; but to ſay, that the Crown ſhall 
not have a Jury de corpore comitatiis, is to deprive it of 


the Benefit and Advantage of an Act of Parliament. 


It is true, that, genarally, the Crown ſhall not be 


ouſted. of its Prerogative by an Act of Parliament, un. 


"3 
1 


f 
; 


} 
3 


leſs it be expreſly mentioned; but that Rule cannot af- 

fect this Cale, for here the Crown had no Prerogatire: 
It was liable to the Inconveniences recited in the Pre. 
_ amble, as well as the Subject, and then ſurely it ought 


7 
2 
+ 


not to be debarred of a Share in the Remedy. 


The Intention of this AQ may be further collectel 


from the next Clauſe, which plainly proves, that the 


Law-makers took it to extend to Caſes of the Crown; 


for it expreſly excepts all Appeals, Indictments and Pro- 


ſecutions on Penal Statutes, and what Occaſion could 
there have been for that Exception, if the former 
Clauſe had not taken in any Crown Caſes at all? 


But, I think; it deſerves to be conſidered; whether 


this Proſecution be properly a Suit of the Crown or 


not? It ſeems to be no more than a Contention be- 
tween two Corporations, whether the Letters Patent 


granted to one Side, or thoſe granted to the other, ſhall 


the Party, for here can be no En of Puniſhment 1 


prevail? Both are contending for a Royal Charter, and 


the Crown is perfectly indifferent who obtains it; the 


Judgment in this Caſe will be only for the Benefit of 


for the Uſurpation, as in In 


* ormations in the Nature 
of Quo Warranto's. Es mag hers 104 


De Term. N Michaelis, , 1 . 


1 


Sir. Peter Ring. * 
ral and comp rehenſive as poſſible, Every'Venire fa- 


« cias for. che Trl of any. Ire in * n or 


4 duit — 


That there might be Challenges rout the arny, 


and to the Polls, in the Caſe of the Crown a 
Keilw. 102. 4. And this Statute. is made 


poſh bly happen. before, ſome. few. only 
by Name. But in the preſent Caſe, Mr. 
s contending for the Crown, that ĩt ſhall 


not Any 8 


Benefit of a very uſeful and advantageous Law; this is 


like a Man's Diſabling, himſelf, Lit. Wy #1 4 ber 
F hoo no Tallches- in the FF whas Ke Crown 

is excluded out of general Statutes made for the Bene 

fit and Advantage of Proſecutors. The Caſes, wherein 


the Crown is hell not to be bound, are, where it would 


otherwiſe be debarred of a precedent Right or Prero- 
gative; but in the Caſe at Bar, the Crown 172 befo efors 
this Act in the ſame Condition with the Subject; 
I hope it will appear, that this is not Placitum cm, 
but at moſt a Civil Action brought i in the Name 1 the 
Crown. See Sir Oliver Butler's Caſe, 2 Vent. 344. 


for th 5 
medy of that Miſchief in all Caſes where it might 


being ep 


220, In Mr. Brewſter's (a) Caſe, Ft x 15 nd, th cha * 


was a Writ of * 


Tho king it either Way, » vix a8 4 a Suje of th Grown, 
or of the Subject, this Venire is wrong, and if ſo, we are 
in the only Method to take Advantage of it: The Sheriff 
has done his Duty, and obeyed the Command of the 
Writ, and therefore we could not Challenge the 2 
but come to the Court to quaſh it: Challenge is for 
the Default of the Sheriff, where the Writ is 1 
Quaſhing is for Error i in the Writ it ſelf. 
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ine the Judgment 
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che the AQ of the! 4 [3 dns bs nes ge? 
and that therefore this Caſo is Not * 


in it. 


g Act of Prrlianent conſiſts of aſtin®/1 

Laws; ſome of them are Statue 
of Feofails, and others Statutes alterative of the Com- 
mon Law, and the Clauſe, 1 35 which as bear 


ale, is af the latter derte 


tutte of Ferfal concern | Gich Fable: as e 


, and make it erronecus, if given, 
and are to the th the Courts to amend ſuch Faults, or 


to overlook. them, and to give Jud went e 
ſtanding. 


he Clauſe about Venire is not of this Natur dt 


is an intire Alteration of the Law in this Particular, 


making that to be right now, which Was ee ef 
9 1 


Statutes of Jefail n wigs no Altitiition 1 in ** Us 


FR the Errors they concern, continue ſo notwithſtand- 


ing, but only provide a Remedy, that they may" not 
prejudice the Party. 


1 


The chief . why the N of Jeefail "ol 


not been held to extend to the Crown is, that ſuch 


Words are uſed in them # always exclude the Crown, 


( vi.) Plaintiff and Defendant, Demandant 1 hoy e 
Ge. otherwiſe here. {ak ; | 


+ 4 


80 far 8 this is a Statins of Jeofaile, the cue 
not comprehended within it, but ſo far as it is an Af 


of Alteration, the Crown i is included. Ph 
D. 2 Thu 


— 
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Thus Wü 36 4 3. bag. made Gen Clauſe changes 
the Courſe of pleading, and by that the King has been 
always held to be bound; but the fecond Chuſe which 
provides, * oy _ wares vhs Want 
« of Form in Pleading, Cc.” a Law: 
| has for that Reaſon been held 5 ee 5 

f Cronng lo of 16 9 17 Car. 2. cap. 8. 
= * 6 bt 4230977, Weile by NN 
4 Nonbey Attorney General- Regind; The Pradlire 
of YO I. making of this AQ, 
in all Caſes of Informations, i'as well in hols not ex 
cepted, as in thoſe compriſed within the Exception, has 
been to award the Venir de Vluineto, and it wWas never 
controverted till now. And to this Purpaſe I du, 
apply what I have heard my Lord Hale ſay on like O- 
caſions, That Judges ought to have a great Regard 
to Practice, hen the Matter is not us imegre; und 
* when Things have gone on in that arc r 
“ while, rh enbae in "os." n N 
i N 23A. 22, 4 3 81. 2. 

As to what has 3 aid; 105 the Words of this 
Act extend to Caſes of the Crown, the 4 H 2 3. 
has Words as general, (vit) any Proceſs or Plea, and 
yet was never taken to extend to the Crown, The 


Clauſe in the Statute of (4) Frauds, whereby Execu- («) 29 C. 


tions are made to bind from the Delivery of the Writ 
to the Sheriff, has general Words, (vi) every Writ of 
Execution, and yet the Crown'is held not to be bound 
by them, notwithſtanding it had no Prerogative in the 
Cale before. I wonder to a 5 denied to be a Suit of 
the Crown, ſince. the ſame being ht in the Name 
of the Crown, (tho for the Benefi 17 Party,)- makes 
it the Suit of the Crown; as in Quo Warfamo's, Ge. 1 


In a late Cale of 'a Quo Warrano 'of x Claint of 
F — in ſeveral * the Venire was awarded from 
one 


No Rs 
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and yet the Crown has been held 69 to be. 


1s a the Perſon that takes the Exception to this Procels 


8 2 
8 WF : 


one * and held well enough, bk tried by « 
Jury of the Proper Sauen lo in) en at were 


If the Reſolution in this Caſe ſhould! be ob 


the received Practice, it would ſhake all the Tainan 


that have been given e Inforrtativne per the 4+ 
king of cis AR. 1280 4105 


1 3 8 I 3 } 


Raymond Solicitor 1. The Words in "8 
other Clauſes in this Statute are as general — 4 


hended within them; for Inſtance, that about Di. 
rers, and that about pleading double; Regina wo F. 
ley, a Motion was — for Liberty to Aj 


and denied, becauſe not within the Clauſe. 


The n i in e 5 a fans Ws of. 75 
fail are as large and comprehenſive as here; however, 
they have. not been (held to extend to- the Crown: 


Nay, it appears to have been the Opinion of the Mx 
kers of this Act, that neither thoſe Statutes, nor this 


of the 4th and 5th of her preſent Majeſty, could take 


in Crown Caſes; for they have added a Clauſe at the 
End, to extend this and all the Statutes of Feofails to 
Suits for the Recovery of Debts owing to the Revenue, 


which had been, e St the. ent Clauſes oa 


4095 been ſufficient, 


a, * 


But if this Caſe be held to be I the 4 &. 5 Anna, 
I Lhe the ſame Reaſon will bring it Wadi other Ads 


of Feqfails which contain Words as general and com- 


prehenſive, and then it will be helped by 16 U 17 


Car. 2. cap. 8. the Cauſe Ou. tried by 0 Jury'o * * 
proper County. 


7 


Mr. Lutmyebe : It is conſiderable, in this Caſe, who 


and 
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ad how he is Nene by it? why eln the — 
dant comes and complains, that he has had a greater 
Advantage put in his Power than he ſhould have had; 


that he has had a Liberty of challenging giren him, ; 


which, by Law, he ought not to have had. 


The principal Reaſon why the Statutes of "vid 


have not been taken to extend to the Crown, 'is, becauſe 
it is not expreſly named; and this Reaſon holds ; in the 
Act of the 4th and 5th of her preſent Majeſty. See 
the 8th of H. 6. and alſo the late Caſe of the Queey 
verſus Tutchin . 2 


In Cro. Cv. 31 7. che Venire facias was awarded from 
che Town, whereas it ought to have been from 'the 


Manor; and held ill in a Quo Warranto 5 and that the 


Statute of 2 1 Fac. 1. did not extend to it; notwith- 
ſtanding that had an 1 of ſome other Crown 
Caſes, as in this AR. l: $84 ee 


1 * . N F 4 
I * | 
f { : 
* 


The Clauſe about Nag * is general, 9 
ak the Word [Defendant | which is proper for all 


— ind yet 4 held not to extend to the n, 


4 * 
> . 
e 


It is no Objection to 95 that this i is 2 "Sulit for oy 


Benefit of the Party; for ſo are Informations i in- the 
Nature of a Quo Marranto; but that this is properly 
a Suit of the Crown, appears, in that the Attorney 
General replies, and the Proceedings are in the Crown- 
Office; for, if it were not Placitum Caron, it ſhould 
have come on the Civil Side. 


# A ? 
+ 4 


But if this AS be aka to extend to the Caſe at Bas, 


there can be no Reaſon. why it ſhould not likewiſe he 


within the 16 & 1 Car. 2. and it will be no Objee- 
tion to ſay, that this ariſes upon a a AQ, 
for that Statute has always received a "ey 


L | 2 ſtruction 


arge Con- 


(a) Mich. 
3 Anne, 


—— 
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| [87.00 duden, and been extended even to 0 00 loal Aale 
tried in wrong Counties. ? EE ri mt, 


R 


Serj. Pratt in 85 Reply for the Defendant: $ Ae ; 
verſus Foley, was an Information in the Nature of 
a Quo Warranto, which is a criminal Proceeding, and 
beſides, the Reſolution was upon the Clauſe about 
pleading double, which is not general for though it 
uſes the Word [Defendant | which is a general Term, 
yet it is reſtrained there by other 8 n Te- 
nant and Plaintiff 1 in N en 10 


= q £ 
* Pb 2 * 17 


The Caſe of Tutchin was upon a meer Sear T | 
Feoſails - this 1 is an intire Alteration * the Law) 1 
1 The Clauſe, which! nd this, incl all 2 85 
* mteteutes of YJeofails, to Caſes of the Crown, mentiom 
| only Suits for the Recovery of any Debt, and ther- 
= - fore cannot affect the preſent Queſtion; and cer- 
tainly if there be no Proviſion for that Purpoſe, 
it is impoſſible that thoſe other Statutes ſhould: extend 
to this Caſe, becauſe it ariſes upon a ſubſequent 
Statute which has made a 7 een 
Law in this Point. 


þ the 


i 


Sir Peter King: As to Pleadivg double, ſi popb 
The Words of the Statute of Frauds cannot 
extend to the Crown; for they are, r Wit of 
| Fieri faciat, or other Writ of Execution”, and #ier! 
l facias being firſt" named, the Subſequent Words can 
| my mean Executions at the Suit of the nun 


| Vl. Sate: The Sch Hen 6. bh 13. god 
on the former ' Statute - of Hen. 5. and exprolsly _ 
down to it, 1 that no general” Words can carry it 


; 


any om je ah os AMS TK Bd * N ö 
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N othing can ; by: 3 froth. an y Reſoknion. 
upon, the preceding . Clauſes of this Statute zi, far the 
yery Words. of Them exclude the ne, (wiz) 
a 5. Party demurring · 2 cdl), Plaintiff or Demandant 


appearing by Warrant of Attorney. 3dh, | Defendans 
or Tenant, or Plaintiff 1 in eee 0 | 


after Conſideration, all the Jullices, 1 6 {Ix 
were unanimous, and the Lord Chief . Gelivered 
their Opinion in Court the lame Reyes 


Purer C. 71 We are all «> y ing = this In Profecs- 
Clauſe might have extended to Cauſes of the Crown, 


Crown, 


bad the Objection come earlier, yet the conſtant ons 


practice, ever ſince the making of the AR, having Ks ms 


been otherwiſe, . and all the Precedents, both ache 242. 
Crown-ffice, and in the Exchequer, (in Caſes, not Queen fone, 
expreſsly excepted) heing de Vicineto; to make a 2 Naka, 


trary Reſolution in this Caſe, would be, in ſo me which was 
Meaſure, to overturn the Juſtice of the Nation for is, and 
ſeveral Years. paſt.z; beſides, we conſidered that it is 33 
Matter of no great Conſequence; ſince it only gives held good 
the Defendant, a Privilege of Challenge, which cube 

wiſe he F not have. ra 6 h e 1 it | 


1 re go Preedenty. ſub: Santi 


are of little or vo Authority: But that is to be un- 


derſtood of Caſes where there are Jud ial Precedents | oath 
to the contrary. But here Aber are none mine 3 
one Side * the ane Hen nh rann 10 F , 


q 
innen 4721's 13 


The Chief — — woe a 1 * in 3 Bxche. Wy 
quer, which I remember: It was an Information e, 
about the Draw back upon Salt, and there (as alſo in 
ſome others hoth here, and in that Court) all the 
Exceptions were taken that the Wit of Man can 
invent, but this was not fo much: as mentioned. 5 
E 


cel a 


De Term. n Michaelis, mz 
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We did not chink fit to ha in upon an in- 
tire Practiee, and ſhake ſo many Judgments upon 2 
Matter of ſo ſmall Moment; and 1 are wg 
of Opinion, that the Venire is 1 awarded. 


The Rule muſt des that " lalt Trial bs fe aſd 
Won the other paige on 5 g of gs hows, My 


About | three Diys after che Rule lis a. new Tha 
was pronounced; the Defendants moved, that ſome 
Perſon might be named to receive the Coſts, it not 
appearing n bo was the Proſecutor in this 
Gul. þ v2 20) ee e S *. | 


n & * "07 4 6 
#5 I 1 
3 : * wrt F 0 þ 


Whereupon, Mr. Aircithey ue duns Bon | 
the Queen's , Solicitor, and acquainted the Cour, 
that the Proſecution was carried on at t the n Er. 
ey of the Crown. Od 3 ls eee 

pi % Wnpakde 

Asal chi Selititors'd on doch "Sides went before 
the Maſter, and the Coſts were taxed on Saturday'the 
22d of November. And on 'the "Tueſday following, 
Mr. Lechmere made a Motion, upon Notice, -againk 
the Taxation of Cofts in General, and againſt lome 
Trems allowed by the Maſter 1 in particular, 6 16h" IT. 


. 9 ö $244 
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2 gal- He inſiſted, that couch they bad ſubmitted to 4 


bay Coſts Rule for the Payment of Coſts,” when the Cauſe ap 
fora new peared, even upon the Plaintiff's on ſhewing, to be 


Trial on a 


Sire Facias merely a Contention between the Old and New Cor- 


ar. M by porations, upon the Validity of their ſeveral'Churters; 


the Crown yet now it appeared in another Light, and was owned 


*_ 
2% ®: 


6. p42 by the Attorney General as a Government Proſecu 
carried on at the Charge of the'Crowhn, they ought 
not to be- eſtopp'd by that Rule, from making it a 


Queſtion, whether in the Cale 'of the Crown, Colts 
* are 


} 
tit. 


* * „ 
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93 * —— 
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are are due by Law, this being the firſt Time they qouk 


Advantage of that Point. | _ 1 car _ | 
Curtam. 

To prove n in 10 of: the Cg or 24 as 
are properly Government Proſecutions, Coſts are. not 
due, he urged the Courſe of the Exchequer," where 
Coſts are never paid, unleſs there be a Relator, or 
ſome other Security to. anſwer Coſts. to the Party ; 
which there was not in this Caſe, nor could there be, 
becauſe the Proſecution was in Rem, and not in Perſo- 


nam; and for that he ene a —— of Baron 
| Lechmere. 1 a [1 8 e 


{ 


That on the Crown Side in chic Court, Coſts * 
deen ſo far from being allowed in any Caſe, that it 

had been thought mite to prov ide "by (a) Act of (a) Vi on 7 
Parliament, that there ſhould be a Recognizance given Gu? and 
to anſwer Coſts in ſome particular Caſes; but this was _ cap. 
none of thoſe; that the Law had prov ided, no Judg- 


ment, nor Proceſs for Coſts, nor Method to pg Them 
into the Deg 51 0 


; 


That if it were dabei, it would be. very! un- 
equal; for the Queen paid no Coſts for not going on 
to Trial; nay, Mr. — might enter a Noli proſe- | 
qui, or a 22 proceſſus, even when the Jury were ready 
to give n e at n wee pn) Gotta to te 
1 Ae 
5 Betts 

In' — Caſe of; The Dion: _ Collins. ( Arr 3 
10 Annes) in an Information for a Battery upon a Cu- 
tom · Houſe Officer in the Execution of his Office, a 
Motion was made for Coſts for not going on to Trial; 
and upon Mr. Harcourt's Affirmation, that no Coſts 
were ever allowed i in Government Proſecutions, 1 ſame 
Was — 710 edi a;, use bi 

M m m — 


1 * $i 1 


That 


— 2 2 ũ . 2322 7˖r—˙——ͤr˙» ˙ . —————ůͤ v. 


and but in the Nature of an Ejectment, there ug 


— 


4 


De Term. $. Miehaelrs, 1712. 
That in the Caſe of The S "a 601 
which was an Information for a Nuſance, (vic) for 
erecting Copper Mills upon the River Thames, there 


was a Verdict for the Queen, which by Conſent was 
| fer afide upon Payment of Coſts; the Second Verdi 


was for the Defendant, who thereupom moved for Coſts 
which were denied for this Reaſon, (eil) becauſe the 
Statute of the 2 4th of Hen. 8. cap. 8. extends only to 
Trials by Nif prins, and not at the he as it Was in 
that Cle: | 


| 10 in Hill. ;W. & M. in Scace in my 1 
gomery's Caſe, which was an Inquiſition on his Eltate 


a Verdict for the 1 and 2 new Drial 77 


wee ( Coſts. 


That lite: was no Preogaiv i in — Caſes, 1 
ts Queen and Subject were on an equal Foot; 
and if the Queen did. not pay cube an i to v 


ceive none. 4 8 | 


ha cb Wesch“ uss fen Andy _ for 2 
Misbehaviour of the Jury in the Face of har Mr 


jeſty, who was ſuppoſed to be always preſent in her 


Court of Queen's Bench, which Court ſaw- plainly, 
no juſt judgment could be entered up on that Ver- 
dict, and yet the Defendants were told, that s 


Injuſtice muſt be faſtened upon Them, unleſs they 
paid two or three hundred Poun 
from it; furely this was to pay for Juſtice," @t- 
trary to Magna TOE) which ſays, mul aches 


8,” do he. deliwbred 


6 95 0 TL ma 
Is: g N 47, rng ben 

That — Gale, if a: Jury wd o. 
Rinacly fo — where A Court had-1diredted 
Them 


1 


"De Term. $ Michaelis, 1712. 


Them to Gnd * M ſpecially; the Court, no 
Doubt, would ſet afide ſuch Verd 'Q and that with 
out Coſts ; they would not take away the Life of a 
Man, becauſe he had not 9 58 to pay Coſts to the 
Crown. 


Now the! 0 ſequence of this Suit was of 40 0 d- 
cern to this Corporation, as that of a capital Proſecu- 
tion, to the Life of a particular Perſon; for the very 
Life and Being of this Corporation were in Queſtion ; 
and if Coſts were once admitted in the Cale, thoſe 
Writs of Scire Facias, though they had not yet ſo harſh 
à Sound in the Ears of Engliſhmen, yet, he would un- 
dertake to prove, they would have ten Times more 
pernicions . Effects than Quo Warranto's of old; for a 
judgment in a Quo Marranto did not deſtroy the Fran- 
chiſe, but a 3 might ſtill, notwithſtanding 
that, have another Struggl 
Caſe of a Scirr Facies, the: judgment was a Repeal of 
the Charter; and if a Jury could for once be o ma- 


naged, as to give à partial Verdict, it was but getting 


— Þ. 


e for it's Liberty; but in the N | 


thoſe Colts: _ as a poor Borough» was not able tod 
pay, and the Buſineſs would be done; they 'could aoat 


pay the Colts, and vit hout that, they ſhould, not have 


a new Trial in order to come: at Right and Jultioe.— a _ 
This was laying the Ax to the Root of the Tres. 


The Crown indeed was always an unequal Match for 
the Subjects; but if the Weight of Colis were thrown 
into the Scale, this would become ſuch an Addition, as 


would make its up 00 heavi ier than, they 
would be able to bear- FF 


e 
$ 
: 
3 


wh A i i / 


2255 the Records in the 5 Office it appears, that che Defen- 


pay Colts, and that afterwards 
Trial the — a ff Werdict bur this does not 


TY Fits 10 Well en 5 2 2 


DE 


Caſe 49. 


Lord Chan- 
on Har- 


Fe «062 


Term is 
raiſed to 


pay all 
Debts e- 


the Party 


dies ;ndebied indebted. 34S | OL 


by Bond 


and Simple Contract, the Bond-Creditors may be paid Pa ct of their . RY of 8 Fab 
Eſtate, and ſhall- nevertheleſs come in upon the Truft Term Tor the a, —_— — 
the Simple Contra Debts. | W645 Tn 


Death. All to be paid in a juſt Proportion without 
qually, and Preference of one Debt before another; and died thus 


DE 


Term. 8. Trinicatk 


1713. 


vun 
p 1 * 
* 


"Gar verſus Counteſs f Burlington. 


N. CHA ND late Earl of Puna owing Debi 
by Bond and Simple Contract, made a ler | 

of bis Lands in England and Ireland to Truſtees, 

Truſt to pay all the Debts which he ſhould owe at ki 


Ihe 1 had been.n 1 zood Part b- their 
Debts out of the Earl 8 s Ferſaeu Kia by his Execs | 
J 1 12 

Upon W it was now hee char i thet: 
Bond-Creditors would take Advantage of the 
Truſt Term, they ought to wave the Bene 4g aof 
their Preference out of the Perſonal Eſtate; 3 
this was the Intent of the Teſtator, who! — 
let them into the Benefit of the Truſt Term, upon 


f ' 
* 4 þ 
— 4 — : 8 a . ja" u 
0 
4 
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what (4) Conditions he pleaſed; and that in Equity, 
a Simple - Contract Debt was as much a Debt, and due 
in Conſcience, as any other; that equal Payments of 
all Debts were favoured in Equity, Equality being the 
higheſt Equity. id hcl e au 


* 


But by Lord Chancellor Harcourt, The Bond- Credi- 
tors may ſtill come in to be paid the Remainder of 
their Debts, in Proportion with the Simple - Contract 
Creditors; for the Law gives them the Fund of the 
perſonal Eſtate, and the Party, (vix) the late Earl, gives 
them the Fund of the Truſt-Term; and the Clauſe that 
no Debts ſhall have Preference, muſt be intended only 


with regard to their Satisfaction out of the T'ruſt-Term. 


His Lordſhip alſo declared, that by this Truſt-Term When a : 
the Simple- Contract Debts became as Debts due by Trat is rar 


Fo ſed to pi 
Mortgage, and ene ſhould (6) carry Intereſt Debts, Am- 

as well as the Debts ſecured by Bond. | _ py 
55 ſhall carry Intereſt, (5) Vide poſt Maxwell verſus Wettenhall, 2 Vol. 27. 


Darbiſon, on the Demiſe of Long, ver- Ci 50. 
ſus Beaumont, On a ſpecial Ver- 
dict in Ejectment, in acc.. 


O HN Specot, ſeiſed in Fee of the Manor of Penheal _ 


and divers other Lands, c. in the Counties of Corn- Ber NM 


wall and Devon, 19 Aug. 1703. makes his Will, and of F. , be. 
after deviſing the Premiſſes to Truſtees for the Term faring a Son, 
of twenty-one Years, for the Payment of Debts, c. _— 
he ſettles the ſame on the firſt Son of his (the Teſta- Notice that 


then living, a ſufficient Deſcription of the Teſtator's Meaning; and ſuch Son ſhall take, tho 
ſtrictly ſpeaking, De 5 | 4 „ . 


N#n, © 
(a) Vide poſt the Caſe of Deg verſus Deg contra, 2 Vol. 412. Tho' 


in that Caſe the Deviſe was of all the real as well as perſonal Eſtate to 


pay Debts; which ſceined to ſhew, that the Teſtator intended to make 
all but one intire Fund. "OW 


— 


De Term F Trim: 1913 
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tor Ys) Body lawfull be gotten, and the Heits 0 8 
the Body of ſuch firſt Son lawfully iſſuing ; and fe 
Default of ſuch Iſſue, to the Heirs of his (che Teſtatgrs 
Body law fully to be begotten 3 and for Default of fuck 
Iſſue, to his Couſin John Sparte for 99 Vears, if he 
ſhould fo long live, Remainder to his firſt, Ve. Son in 
Tail Male; and in Default of ſuch Iſſie, Remainder 
to the Heirs Male of the Body of the Teſtator h Aunt 
"Elizabeth Long lawfully begotten his Lands for Default & ' 


ſuch Iſſue, Remainder of all his as to his (che Te. 
ſtator 8) right Heirs. | 3 A Re r ; 


The ſaid Teflator alſo gives a H to his 1 lun 
Elizabeth Long, whereby he takes Notice that he wh 
living, and that ſhe had three Sons 4. B. and C, to 
whom he | 1 85 a Legacy of 500 al e Has 


He alſo gives to Dirty Peainns (bo wit 4 0 | 
Heir at Law) an Annuity out of the ſaid Premiſſes c 
1501. per aun, and to her Children 500 J. 1 piece | 


Afterwards he Teſtator died without Iſſue, and 
Jobn Sparke alſo died without Iſſue; upon which the 
Queſtion was, who was intitled to the Tefſtator's. real 
Eſtate? Whether his Heir at Law Dorothy Beaumont, 


or A. the eldeſt Son of the Teſtator 8 Aunt _ 
R » 
For the Heir at Law it was obje ged. that wh Right 
was in its Nature favourable, 8 to be ſupported by 

the Common Law of England, and therefore all Deviſes 


that diſinherited the Hen were to be conſtrued ftrifth, 
That to make this Deviſe good to A. it muſt be 


con- 


ſtrued either a contingent Remainder, or the Words 
[Heirs Male] be taken as deſcriptio perſone, ſo as to veſt 
a Remainder in him. That as a contingent Remainder it 


could not be good, becauſe there was no Freehold to 


I 


* 
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upper ir; all che pres oh Plates beikg rv 8 

and if it were good as a contingent Aewütder in ars 
original Creation, yet Blix. Long being living at the Te- 
ſtator's Death, ſuch Rem besen could not by the Rule 
of Law veſt, as it buglit to have done at the Bere rm. 
tion of che particular ſtate; that Heirs Male of che Bod) 
of the Teſtator $ Aunt Long could not be * 
lach a Peſcriptigir us P dier Wali; hid the vor 
[Heirs] did not agree with the Perſon prete ided to be 
deſcribed; he wes not Heir of RN AbC nor 
could be, while ſhe was living ; and Hoirn being 
a legal Term, could be underlies only in a legal Senſe, 
unleks ſome 'other- Word or Words —— it, 
ſhould determine the Senſe othei en, ( ng. 
r Heir now ſin 3a the welle d not de- 20. b. 
termine the Senſe otherwiſe, becauſe Heirs  bagorten'( Hor 2! 3 10 Ang 
to be begotten had the ſame legal Conſtruction; and ite 


my” — — — — — 


did not appear that the Devity had any\ Intention to $0675 e 
confine that Deviſe to che Iſſue Male of Elizabeth Long ver. land. 
then living, much leſs to 4. only, ne Fare mir is 67 = 
the Heir nn by am Deriſe. N Fre ene. 


a 4 1 jp $3 | 5d wy 18 33. ' : 


But it was adjudged by the whole'© out h Exch 
quer, (except Baron \Bury,) that 4. the eldeſt Son of 
the Teſtator's Aunt Elizabeth Long was intitled to the 
Premiſſes, and not the Heir at "Li 4 which Judg- 
ment was afterwards reverſed by the Opinion © A 
two Chief Juſtices in the Bxchaq uer· amber ; and 
that Reverſal at laſt * reverſed in the Houſe of Peers; May 1717. 
and the Reaſons, upon which the Court of Pxchequer 
gave Judgment, and upon which (as it was _ 


pon 
hended) the Powe of en affirmed nt Ju err 
Were theſe: * * 13 , . 


That A. the eldeſt Son 4 Blight 3 was the per- 
ſon eee to take pts Ops ere en” of * Heir 
Male | 


De Term. 1 Trin. 1713. 
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Male of. che Body of the Teltaor's $ Aunt Ee Lon 
welt 4 | an » en bon 1 watt. 


| T 
102 7 le 


As to ; the: objedtion f * 1 1 Long being 1 5 
conld not, in a. legal Senſe, be any Heir Male of be 
"yu begoreen, to take * the Mils 


* $3 3 


Saas 


It was e 4 the .— 44 the 1 1 
= Deviſe (which was. the only. Matter in | Queſtion,) 
did plainly appear, not only from the Words of che 


Part of the Will, but ebe * whoa Will. 


2% SET x 


That the Word [Heir], bad 3 in 1 . Siebe 
tions: In the ſtricteſt, it ſignified one who had ſuc- 
ceeded to a dead Anceſtor; but in a more general Senſe, 


it ſignified an Heir Apparent OR ee the An. 
cler to bg, living; h (+15 0d 1 wakes 


That in \ this laſt Senſs 4 Word hel! was outs 
in Statutes, | Law-Books and Records; and ſince the 
Law had given to this Word ſeveral Senſes, it would 
be hard to expound it in that which was the ſtricteſt 
and moſt rigorous, and would deſtroy great Part of 
the Will; at the ſame Time, that by Law it might | 
have another Senſe, which would oppor the 3 Fob 
Will and Intent of the n; e 
That the Intent of the party 3 the ring 
Rule for the Expoſition of a Will, the Teſtator, Was 
excuſed from uling the ſtrict and proper Terms and 
- Phraſes of Law, and had Liberty to uſe ſuch Expreſ- 
ſions as he pleaſed; for, provided they were ſuch 4 
ſufficiently declared his Intent, it was enough; and 
his Intent ſhould take place, if by any . con- 
liſtept with Rules of Law. SE 


(a) See the Writ of Raviſhment of Ward ware filium 69 Fat fa 


puit, and 2 Inft. 439. and 25 Ed. 3: which makes it Treaſos t0 ki che 
Heir of the King. | 


\ 
| 
\ 


De Term. p Veins 1703. 
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Now thy Peer in 5 Will wah Miele, Jabs ths 
Sons of his . Aunt Blix; ang. Ah were g * Bare 
them Legacies: MW 0 $16: | 

Ws 


He alſo took Notice hit Eli Tags the way 


was living at that Time, and gave Nr a Legacy; and 


233, 


therefore could not intend that the firſt Son ſhould - 


take ſtrictly as Heir, which was impoſlible if ſhe was 


ling, but as Heir eg = might, 0 


Again, he Teſtator gave * Heir, the Defendant; oy * 


Annuity;-,and- therefore did not intend that he ſhould 
have the whole Eſtate; and the Limitation to the right 


Heirs was expreſly in Failure of Iſſue Male of his Aunt 
Elx Long, ſo that the Intent was plain, that the appa · 


rent Heir Male of the Body of his Aunt” Long; (who Þ 24 


was the Leſſor of the Plaintif ) ſhould take before his 
| Heir general, who was the Defendant. Dorothy ; "IO 


that ſhe ſhould, not take more than an Annuity, as long 


as there dat, be ow Maje of ties ſaid Aunt arm 
beth Long. war's bt 4, 20H; 5 þ «> if} 


x * 1 
* 2 is 1. 


That by this e Conſtruftion; e every Part + as <P 


would ſtand and be conſiſtent; 205 and the Word [Het eir 1 a 45 kl 11 : | 


would be alla az in a Senſe that the Law allowed 


ie 133 n og G 


But if it were to * 9 ocherwiſe, beni! : : 
pa of a ſenſible 


rts, and ſome whole Lines 
Will muſt be ju. gu and the Heir "at La muſt 


" La, n as. 


| At mY 


the. me 0 the Cale 


of Burchett verſus Durdait ws which had formerly © (a ) 2 Vent, 
been diſputed under che Nanties.of: Jumer verſus Ri- (5) 1 Vent. 


chardſon. 60 where a Deviſe to the Heits-Male af the 


= of Robert Durdant then lung, args adjudged in feng 


ung . * Teſtator. 


2 . 
* 


Ooo | "wn Pali 457. 


1 ? 
& 36h ""& 1 
2 
W 
ghd Hin. 
py © : £623 4 
2 Lev. 232. 


De Term, 5. Trin. 1713. 
1Weſtminſter-Hal, and twice armed in the Houſe of 
Lords, to be a good Limitation to George the eldeſt 
Son of Robert Durdant, tho Robert Durdant was then 
living; ſince there could be no great Difference be. 
tween Heirs Male of the Body of Robert Durdant then 
living, and: Heirs Male of the Body of the 'Teſtator' 
Aunt Long lawfully begotten ; the Words ne 2 3 
being tantamount to then * A | 


& 


Circ.  MKenti 9 verſus Newman. 

2 1 | 44. id; 
CEeLLOY Har- | ©3057) WR 
court. 505 ENRY Kentiſh i intermarries hes Mary Havel 
Articles Widow, who (inter al) is poſſeſſed of 200 f. put 


por "aan out on Securities, and the Huſband; before the Mar- 
| Words for riage, articles to lay out ſo much Money of his own, | 

the Sake of as With the Wife's 2004 ſhould purchaſe 30 l. a Year; | 
As where and this to be ſettled on bimſelf ar and his Wife for their 
che Wiſes Lives, Remainder to the Heirs of their Bodies, Re- 
to be laid out mainder to the Husband in Fee; but until ſuch Settle- 


288 ment made, this 200 J. is to be taken as the 


Husbandand ſeparate Eſtate of the Wife; it is alſo agreed by the 
the Heirs of ſaid Articles, that if no ſuch Settlement ſhall be made 


jury peg during the joint Lives of the Husbimd and Wife, then 
the 2001. hell be to the ſole Uſe: of the Wike, if 


laid out in 
— liring, but if ſhe ſhall die before her Huſband, then 
Lives, and the 200 J. to go to her Brother and Siſter. 


the Wife 1 x "4 
ſhould die firſt, that che Mongy flu go to thi Wiley Brother and Ster: Wife Ale K, 1a 
out in a yet the Ifue, and not che Wike's 


ving Iſſue, and the Money is 
Bec ad Ge if bop Ky = "apps te Wars FRF fore ts 


Was s Iſſue a Dau guter the Plaintiff; rs in $ Setgember 
| 171 1. the Wife che, leating no othet Iffae. ls. 


Eine adv YALL *; 

Fa ih And W according to 8 he Ard. 

cles, this 2004 ſhould go to the Wife's Brother ani A., 

2 to the Dagbren, ( whom the Father e 
e 


1 


De Term. 4. Trin. 5573 


fer conſented it ſhould go m — for hr Advances 
ment in Marriage,) was the Queſtion? | i 


Decreed, that the Daughter ſhould hes this 205 L 
and not the Wife's Brother and ' Siſter ; for that the 
Intention of the Articles was, to provide. for the Wife, 
and the Iſſue of the Marriage, and not fur the Bro- 


ther and Siſter of the Wife; and for that the Parents 


were, by the Law of Nature, bound to take Care of 
the Iſſue, but not of the Wife's Brother and Siſter, 
who were provided: for before, and for whom, tho' 
they had been left ee . _ Wite's was ore, 


er e [4 late 


That it get £76 not ks intended jan a Wit ever 


thought of preferring her Brother and Siſter before her 
ps yn tho the Words were, if the Wife ſhould 


2 — yet muſt they be 
if the Wiſs ſhould die without you | 


a tan 
„ 175 12% fits 


a” 


That + even in a the Caſe 4 a-Conreynacojof.. 
Eſtate, the Words without Iſſue] had been ſupplied; 


thus in Cro. Car, 18 5. Spalding verſus Spalding (a) (the (a) See this 


Caſe cited 


or Be a 
land, ** 1 
| F 


lame Caſe cited in 1 Vent. 230.) Lands were deviſed 
to 4. the Teſtator's eldeft Son, and the Heirs of his 
Bady, and if he died living bis Mather, then eo the 
Tellatar's ſecond 8on; 4 died bing; renden co 
=—__ 1 in which Caſe, 


1 
N 3 63 1 


It was e cbj Ned, chat Fa 3 ben a ſhould: 


Det 


ef 
15 


214 4 
wy wed * 


and that theſe Words [if he died living his Mother] 
were corrective and explanatory of the firſt Words; 


but reſolved otherwiſe, and _—_ the Court would ſup- 
ply the Words [without Iſſue]; for that it could = 


Son before the Iſſue of ch. 


this 


die, living. the Husband, then the 200. 10 go | pins 


be intended, that the Teſtator would prefer the ſecond | 
eldeſt Son; ſo neither in 


2 
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this Caſe could it be thought, that the Wife PTY 
prefer her Brother and Siſter before her own Child. . 


That this being Matter of Articles was more under 
the Controul of a Court of Equity, than if it ha 
been a veſted Eſtate; this was ern N over ane 
the Court had a n UNITE L 5 


- Money to be . out in 1 was to bs wha 2 
Land; and tho' this Money was not inveſted in Land 
within the Time required by the Articles, yet the Cour 
would diſpenſe with that; and if it had been inveſted in 
Land . en the Time, den, by the expreſs: Words of 
the Articles, it was to go U to the Iſſue of the hw of 
Beſides 3 in Gui Caſe, one oof the Traſtees themſelves 
| wi) the Brother, (who was to take Advantage of 
not laying out the Money in a, Purchaſe, ) had de- 
clared, he would not claim Title to the Money, if i 
were not inveſted during the joint Lives of the Huſ· 
band and Wife; which Declaration might naturally 
be preſumed to have been the n 88 a * 4 
was not laid out. j 


6 


be NN A 5 0 3 of cba e be 0 1 the 
EE, WT Husband to lay out the Money and make the Purchaſe; 
their own inſtead of which, one of them, by declaring he would 
Lathes. not take the Advantage of any Omiſſion of that Kind, 
had incouraged him to ſit fall ſo that if ſuch Tru- 
ſtee were to have the en be would 9230 a Benet 


i ge 'S a. 
bene munen, ene A S erledige 

„ an "ob X 5 : 

43 5 x N oF. 3 4 . 

? * . F - * * 5 


1 


— * 
» } © 5 7414 ; 
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x + 


Lord Chan- 
celloy Har- 


A, Lends Money to B. and. C. on their Bond, B. be- cout. 11. 
comes a Bankrupt, and the Commiſſioners aſſign lends Mo- 


Ex parte Smith. On Petition. c 5 


. "x a . 1 „ K ney to B. and 
his Eſtate in Truſt for his Creditor : | © C. onBond, 
Bankrupt, and his Eſtate affigned by Commiſſioners; A. ſues C. and takes him in Execution 

on a C So, and afterwards conſents to his Eſcape; yet A. ſhall come in as a Creditor of 
the Bankrupt for a Moiety of his remaining Debt. f 


4 ſues the Bond againſt C. the other Obligor, and re- 

covering Judgment againſt him, takes him in Execu- 
tion by Ca Sa, and C. thereupon paid 4. 24 J. but C. be 
ing old, and having no Eſtate, and living only upon 
Charity, 4. conſented to diſcharge C. out of Execution. 


Upon which it was objected, that this being an E- 
ſcape with the Conſent of the Plaintiff the Obligee, and 
the Debt being, in Law, intire, it was a Diſcharge of 
the whole Debt, and ſhould operate, as well for the 
Fenfi of B, the Birktipt, the other Obgct, us of © 


But it was anſwered, that the Bankrupcy of B. and 
the Aſſignment of his Eſtate, were prior to the Execu- 
tion taken out againſt C. and by that Aſſignment A. 
the Plaintiff had an Intereſt in the Eſtate of B. the 
Bankrupt ; which Intereſt could not be diſcharged, by 
| 4's taking out an Execution afterwards againſt C. the 
| Other Obligor, any more, than if two were bound in 
a Bond to me, and 1 ſhould recover Judgment, and take 
out an Execution by H' FA againſt one, and afterwards. 
on obtaining a Judgment ſue out an Execution by Ca 
& againſt the other, and then conſent that the latter 
ſhall eſcape, this will not diſcharge the Execution on 
the E Fa, which was before compleated againſt the for- 
mer Obligor; and that ſtill this was harder Doctrine in 


238 
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— 


Lord 4 Let A. the Petitioner, who is the 


Obligee in the Bond, come in as a Creditor before the | 


Aſſignees, for a Moiety of the guar Money due 
on the Bond; for the Execution againſt C. being ſub. 
ſequent to the Aſſignment of the Eſtate of B. the Bank. 
rupt, ſhall not (at leaſt, in Equity) diſcharge 4's De. 
mand out of the Eſtate of the Bankrupt; but in n. 


gard, each, in Equity, was liable but to "Half the Debt, 


and C. was not the original Debtor for the whole, 4 


the Petitioner ſhall only have Relief for a (4) Moia) * 


his remaining Debt _ the e of B the 
Bankrupt. e 0d Dill ice 


But Lord Chancellor ſaid, 1 i B. the n hal 
been the original Debtor, and had borrowed all the 
Money, then 4. ſhould have come in inks the : 
a8 4 Creditor for all his Debt. 


7? 


(a) N. Why ſhould not the Pezitioner, in this Caſe, be adv 
come in for the Remainder of his whole Debt out of the Effects of the 
Bankrupt, ſince each of the Obligors was liable to-him for the whole? 


= 


> 
1 93 
. % i oli 
"IT'S 
a —_ 3 
% 4 


— 3 


DE 


Term. 8. Michaelis is 
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Broderick verſus Broderick. 5 4 Os 53- 


. Lord Chan- 
cellor Har- 


NE Deriſts Lands io to | 8. wad bis Irs, T=4 

and duly ſubſcribes his Will in the Profeoks der a Will 
of three Wineſſes; but the Witneſſes, for the Eaſe — 
of the Teſtator, go down Stairs into atiother 'Rooth, rexreſens 
and attel the Will chere, which is out of ho. Ge. WE 


Preſence of the Alder. \ 5 


. 


— rp ths Het — 


1 os Heir at Law, in N Oi, of © 
100 Guineas paid him by J. S. the Deviſee, does by | 
Deed, reciting that this Will was duly. executed, re» 
leaſe to the Perilee all his Right to the Eſtate deviſed; 40 
and after that, there being Debts appointe ted by the 
Will to be paid, the Deviſee tells the Heir, that it 
would facilitate the Raiſing the Money for the Payment 
of the Debts, if He (the Heir) would join in a Leaſe 
and Releaſe of the deviſed Premiſſes; * and thereupon, 
for fifty Guineas more paid to him, he, (the Heir) toge- 
ther with the Deviſee, by Leaſe and Releaſe, conveyed 


the krmiſſes to N N. and his Heirs, in ee 


De Term. F. Michaelis, 1713. 


of 4000]. mentioned to be paid by F. N. and x 
Receipt was given for the Money; but, in Truth, this 
Purchaſe Money was not paid, but J. N. was 2 
Truſtee only for the —— and 1 admitted to de 
by the Anſwer. 


On'a Bill brought by the Heir to be relieved wi 


* 


the Conveyances executed by | him, wo bas 74 


For the Deviſee it was ſaid, that the will, as to 
the Deviſor, was executed, and the Form of the Wit- 

neſſes ſubſcribing in the Preſence of the Teſtator, was 
only preſcribed by the Statute of Frauds, to prevent a 
raſh Diſinheriſon of the Heir; but fines. the executing 
of the Will was fully proved, though the Circumſtances 

required by the Statute had not been obſerved, yet it 
was the plain Intention of the Teſtator, that the Dwiſe 
ſhould have the Eſtate; and the Deviſee having the 
legal Eſtate, it. would be hard to take it from him 


in Equity, and by that Means to diſpoſe of the 


Eſtate againſt the Intent of the Teſtatar, from the 


pens Deviſce, for want of a Ceremony, when the End af 
That Ceremony was anſwered, by it's, being made to 


appear, undoubtedly, that the Teſtator 94, Sign ad 


£0 Seal this Will. 


peri, or dug- 


eos fl, 


them, a . 
Reaſon to 
ſet aſide an 


cu Either (a) 3 o veri, or Soreeſbio fall, is 4 
good Reaſon to ſet alide any Releaſe or Con | 
Now to recite in a Deed (as in this C © dhe that 
the Will was duly executed, when it was not, is 
V Suggeſtio fall, and to conceal from the Heir (a 
in this Caſe) that the Will was not duly executed, 
IS Suppreſſio o veri; ſo that both Circumſtances concur. | 


And thoup h "there was one Witneſs, 1 upon 
the laſt reins} Interrogatory, fwore, that the Heir 
did declare to bim, that the Will was not N apy 


09 5 Vide 1 Vern. 20. Jovi verſus Dake alſo the ner Gi 
verſus Can, poſ 727. | 


24 


„ 


* FRE EPTTny —_— 
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* 2 _ . . 3 ls. Eos 


A and that the Heir made ſuch De a f 
b eee ee as Lind Ax was noe 
regarded. Wk Wh 


i + "Þ ' 
, * T% a 


For * 3 a it was not to be Fad 
lieved, that if the Heir. knew that the Will was not 


duly executed, he would, for ſo ſmall a Conſideration, 
have parted with bis Eſtate. | Kt 


So the Court Alles a W wo RA a 
Leaſe and Releaſe ; hy ordered the Heir to pa rl 


back the. 100 ee and alto ws bp N b wit 
e | 


4") , CM -4 I 5 Cite 54. 
Tord Chan- 


Churchill verſus Lady Hobſon & a E Con 


fc 10 Alk. 318. 
IR chars * did! in his. Lib Time * yreat Two Exe- 


cutors join 


Sums of Money in the Hands of one Goodwyn a in a Receipt, | 
Banker, who at = Time, and for a ronfderable e 


one of them 
Time afterwards, was a Perſon of very great Ces oy 
and was Calhier to very many monied Perſons. Money, 


both charge 
able to Creditors, but hot to Legatees. Two Truſtees j6 in 11 ee ah 
the Money, only the IR Truſtee ol be den 


Sir Garkes di ies, and Ld the. Plaintiff Churchill 
and Goodwyn Executors,. after whoſe, Death, Goodwyn 
continuing in the fame Credit, the Thaigrilf Churchill 
paid 509 L. of the M ney of his. Teſtator Sir CLarles 
into Goodwyn's Hands; ; = ſeveral of Sir Charyes's Cre- 

dirors, on paying in their Debts, did require, that 
when they paid their Money to the Executor Goode 
wu, his Co-Executor; Churchill. ſhowld join in b a (Reval 
for this Money,” which accordingly was done. B 3 — 
the Plaintiff Churchill s joining in the Receipt , Goo 


did, on ere Tots tyment, 'viv I Nate wy 5 Chitehil 
by which it w ne” hat 1B ove Þ 


1 9 Qq q by: lin 


one receives 
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» 2 


Vlaintiff Churchill had joined i in ths Receipt; yet it * 

He, vis. Goodwyn oply, who received the Money, and the 

Money which Goodwyn thus received, and on Payment 

whereof Churchill joined in the Receipt, amounted to 

FE after which Oe min and n In. 
vent. | | 


„ 


The Bill was 58 by Churchill, to be FO | 
of the Executorſhip, and to be indemnified * the 
| Bankruptcy of DOG: n 1.08 

Whereupon it was now bjefled by Mr. Fam 

that the Plaintiff Churchill hike joined in the Re 

ceiipts, this made him liable for the whole Money: 

(0) Ante 81, He admitted, that in, the Caſe of (4) Fellowes vers 

Owen, TEA] A. and B. were Truſtees in a Mort 

gage for 20001. and they both joined in a Receipt 

for the whole Money ; Pinay in Fact, they had r. | 

ceived each but 1000 J.) that though Lord 4 
Wright (b) had decreed each ſhould be liable for the 

whole, in Reſpect of the Receipt that had been given, 

et Lord Cowper reverſed that Decree, conceiving it to 

be againſt natural Juſtice, that one ſhould be liable 

for the Receipt or Act of another ; though this had 

been ſo decreed in the Caſe of two Truſtees, yet in 

the Caſe of Executors it was otherwiſe. Becauſe, 3 

one Executor alone might give a Diſcharge, the jein- 

ing of the Other was an unneceſſary Act; for which 

Reaſon if the Money were loſt, each ſhould be liable; 

that accordingly, it was thus held in the Caſe of 

Wilkins verſus Allen, and more particularly in that of | 
Murrel verſus Pit, decreed, firſt, by Sir Jobs. my at 


the Rolls, and affirmed afterwards 91 Appeal by Lor * 
Nr | * 1 3 | * 1 | 


A) eres IF Lord Keeper Wit ze hadron] 
of 9225 Kind, ſince it does not ras by the TON" 
made any Decree in that Caule, 


4 


— a 


De Term. J. Michaelis, 1713. 2453 
Sed per Lord Chancellor Harcourt: It. ſeems to me 

unreaſonable, that one Man ſhquld ſuffer for the Default 

of another; at leaſt the Difterence ought to be between 

the Caſe of a Creditor and that of a Legatee. In the + 

Caſe of Creditofs, | bs or intixled to the utmoſt"Be 

nefit of the Law, th 5 Pining g of the Executors in the 

Receipt, may make each liable for the Whole; but when 


Legatees, or ſuch as claim under the Searuts of Diſtri- 


bution, are the only Perſons ky, 


cerned, and who have 
no Remedy for their Demand but in Equity, it is al- 


together unequitable, that one Executor ſhould anſwer 

for the Receipt of the Other, the joining in the Receipt 

being but Matter of Form; whereas the ſubſtantial 

Part, and which alone is to be regarded in n 22 
is the actual Receipt of the Money..." OY fu 


| Neither do I. think the Exequioy £ rv Fo 3 
be chargeable for the 3500, by him paid 46 — = gs 
he having been the Cuſhier wich whom the! Teftator in! 
his Liſe-timae ehbſe-re- intruſt bis Money,” and — - | 
fore the Executor dught not to ſuffer for Having reuſted. *. 5 i 75 
him, whom the Teſtator, himſelf in his Lk truſtek. ann 


and at his Death made one of wp En nt of] 7 5 x a wy 
| 8 122011807 
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court. 


Caſe 55. 


Lord Chan- 
cellor Har- 


The eldeſt Was Tenant for Life, nibh [to his gl, . 
Daughter, 


son in Tail Male, r to his Brother B. in 
ur Sen, Tail. 4. having no Iſſue, A. and B. joined in a Recovery, 
or where the to the Uſe of A. for Life," Remainder to ſuch Wo- 
— 3 | man 28 4. ſhould marry, for her Life, Remainder to 
r the firſt, Gel Sons of 4; in Tail Male, Remainder to 


Man, is D B. the Brother! 3 in "Tail" Male, Remainder 26 1. in 


younge 


Child in E- Fee; 


quity. 
With a power to A. by Deed, or wil, to charge the 
Premiſſes with any Sum not exceeding 2000 J. for 
Portions for younger Children, Sons or Daughters, who 
ſhould be living 22 his Death, in ſuch e as he 
Tt think fit. alk 


"Ts >; 


2% q x —Y , 
1 ; W\ 
5 2 . 4 1 - « 
a : 1 3 4 * 


4 marries, and has Iſſue two Daughters only, one 
of whom was born Fur * Death. 


44 (5 T9 will cher ges Nude Proinilhs* with- 20001. 


to _ Daughter May, 1 at twenty-one, of 
4 TRE Mar- 


De Tom. 8 Hitt. 1913. 1 5 4 


Mr but if the Child, with which his Wise was 
then enſient, ſhould prove a Daughter, then he di- 
refs that the pegs On” be N48 divided bes | 1 
twixt them. ho 


4 des, 0 e two Nel blog 4 un 
tender Years, bring their Bill for the raiſing of 
this 2000 J. out of the Reverſionary Eſtate, and to 
have Intereſt in the mean Time for their Mainte> 
nance. 


Objefted, The a- Dau — is not { title to any 
Part of this 2000 J. becauſe ſhe was only to go to the 
younger Children; and the younger Daughter cannot 
claim any Part of it, becauſe ſhe was not living a the 
Time of A.'s Death, and by the Words of the Settle» - 
ment, the 2000 J. was to go to the young ger Children 
that 4. ante have bug MEG Draub. n 5 | NIL K A 


4 


- The eldeſt Dnighiber, tho! firſt 44 Tr . 


"id 5 bas: 5 often ruled. o be 127 n ww, 
Child Ws £1655 e | 


1 6 © IN n reckon. Doh 
77 e + © 8 141 4 aun 


Every one, hunkiths Heir, 5 21 Sos 5 111 3 in . 4 
quity, and the Proviſion which ſuch 3 hter will 
have, is but as a younger Child's, in regard the Son 
goes away with the Land as Heir; N the 
FPſtate by the Settlement goes all to the Remainder- 
Man, who is Heres factus, and neither of the two 
Daughters is Heir; wherefore the elder Daughter has | 
ving no more than the Younger, is (as to this Proviſion) Powet to 


a younger Child, and conſequently capable of taking it. 


for younger 


boon living at the Father's Death ; a Child in Ventr⸗ fe Mere, is a Chil within the 
Tower, 


Rrr ff 


. Jen K Hill r1ns. 


jon, it "_ be very had ; in 
a Court of Equity, that a Child, becauſe ic happened | 
not to be born at ſuch a Time, muſt, therefore, ble 
unprovided for; but as the Law, in many Reſpecd, 

at —_ an infant in Ventre ſa Mere, ſo as to alloy 

{a) 1 Inſt. ſuch Child to be (a) vouched ; alſo, as the Mother may 
60 3 Inſt be guilty. of the Murder (b) of a Child in Vere } 
Xs Fo a Mere, if ſhe takes Poiſon, with . Intent to poiſon le, 
and the Child is born alive, and afterwards dies of that 
Poiſon: So there is more Reaſon that Equity * ſhould. 
conſider ſuch Child, in order to its being pr ride Jn; 

and therefore this Poſthumous Child may be vel 
05 342 looked upon, in Equity, to be 00 r at be Naur. l 


ſus Strange. Death, in Ventre [a Mere. | 
Vide alſo the | 


Cale of Burdet verſus Hepegody . 


pi. et And with Regued: t to that Part of the Bill, ahi 
ſettled on prayed to charge the Remainder only, with this 2000 
£ for Liſe, Portion, the Court held, that the Power, and the If 
to ſuch Wo- Charge made purſuant were did affect the Wiles 
1 Eſtate for Life, as well as the Remainder, and that 
26 et, it was like a Power of Leafing, which over-reaches all 
* with the Eſtates; for which Reaſon it is uſual to inſert : 
Power to Proviſo in ſuch Power of c 


e hurging, that it ſhall not 


As to the other Objeftion, 


Premiſſes Prejudice the Jointure, or other precedent Eſtates, | 
ith 
80 = of 1 2 ſuch power, unleſs there be a Clauſe inſerted to the en v vil, like : 


Power of over. reach all the Eſtates. 


. , 
' F 4 


ſuner verſus Harper. 5 | Cale 36. 


5 mY 


. 763. 


"ENANT in Tail of the Moni «7 Widbil 1 2 
Berks, made a Nuncupativs will, Which __— 
afterwards reduced into Writing 3. and by it be de- Nad my 

viled, that his Executor ſhould purchaſe a Parcel of 5 tive Will 
Coord nl Cricklade in ils, 1 the . erething of a *? 22 
Free · School there, and gave to the Laid. School 204. Rent out. of 
nf. Rent, 4 ** ieee e of Os — 


N | Charity, 


14 


I eee Hue of Frauds 


The will wa Wade, * ps Parry: meg the. 
{ame died, before the Statute of Frauds and Perju · 
_ Ties; and the Will was proved in the Spiritual Court 
as a Nuncupative Will. In Purſuance of the Will the 

Executors bought the Ground in Cricklade," and built 
the School thereupon, and the Commiſhoners for chari- 
table Uſes, decreed the Iſſue in Tail of the Manor of 


| Vidbill to pay the AT 11 e Aunum 
Rent to the ed TH on DM ft 


Sy” a 
* . 9 
„ ? : * 
8 12 
Y * 


8 


Ted. iy 


—— 
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The Iſſue in Tail, upon this, except to thi Dia 
and the Exception coming on before Lord Chancellor 


| Harcourt, it was inſiſted for the Decree, that though 


{a) 2 Vern, 
453, 454: 


Deviſe by 
Tenant in 
Tail to a 
Charit 
good, K 


no Fine levied, or ber ſuffered Se thereto, 5 


charitable Uſes, without ſurrendering it to hy Uſe oe 


this was void, as a Will, yet it was good as an Abi. 
ment, by Virtue of the Statute of 43 Elix cap. 4. of 
Charitable Uſes ; as if Tenant (a) i in Tail had dev 1 


Land without having levied à Fine, or ſuffered a 


covery; or a Copyholder had deviſed his Cop ybold t 4 


his Will; ſuch Deviſes would be made eſſectual. 


1 4 
p 
4 


But, after Time taken by Lord Chancellor to con - 
ſider of this Matter, his Lord{hip allowed the Excep- 
tion, and reverſed the E ck, Decree, foraſmuch 
as at Common Law, Lands, or a real Eſtate, were 
not. deviſable ; and by the Statute of 32 H. 8. it ws 


much required that a Will of Lands ſhould be in 


Writing, as by the Statute of Frauds and Pe 


(b) 2 Vern 
597. P 


Chan. 270. 


rjuries, it 


is required that ſuch a Will ſhould have three Wir- 


neſſes; and as in Fohnſon's (b) Caſe decreed by the 


Lord Chancellor Cowper, a deviſe of Land in Writing : 


to a Charity, ſince the Statute of Frauds, but not at- 
teſted by the three Witneſſes, was held to be void; io 


_ a Devile of 1 —— without Writing ſhould be void al 


Tank. 50 1 


ingly done, and decreed, chat thus War 


eſpecially, it by Tenant in Tail, and of a Rent 
too, which cannot paſs but by Deed; and! it would be 
very eee to allow of \nuncupative: bi, of 


Sed * & vide Duke's ch je Us 81. Sather 


Call. where one, before the Statute of Frauds, deviſed 


a Rent of 10 L. per Annum, out of Larids to a_chari 
table Uſe, and willed that one Hugh the Scriverer 


ſhould put it into Writing, which Was 


KY, 


De Term 4 7 Ez ETD 288: 


will was good; * 6 u A 8 canne be created 
« without Deed, yet by the Words of 43 Hz, it may 
« he appointed We Deed, and though the Nun- 
6 cupative \ Will be void as a Wil, it is good as an 49. 
© pointment ; and it ſeems that the Statute of 43 Eliz, 
which makes theſe Apointments to Charities. good, 
being ſubſequent. to the Statute: of 32 H. 8. of Walls, 
ſuperſedes and repeals that Statute; but it 1s true, that 
the Statute of Frauds and Perjuries, being ſubſequent 
to the Statute of 43 Elia does repeal that. Statute, 
and therefore, ſince the Statute of Frauds Tc. an Ap- 
pointment of Lands to a Charity, * a WII not at- 
teſted by three nue, 1 wid. 


Miles verſus Williams & Us.. 1 Cale 57. s 


MIL ES brought Debt verſus Baron and; Feme, upon on Fen 


a Bond entered into by the Feme days ſola. The De- of B. E that 


fendants jointly plead in Bar, Quod querens action non, * W 


Ec. and ſay, that after the Intermarriage, ( ſcil.) in Sep- dun ola, 


temb. anno 5 Anne, Williams the Husband became a Ban = _— 


rupt infra intention ſeparal Statut contra Decoftor edit © Fade 2 
proviſ”, and that a Commiſſion ſupr ſeparal* ſtats” 2581 Aae, 


iſſued under the Great Seal, bearing Date f i 205 that 
directed to XI. K. and T. 4. Oc. * 6 Vo ( Fil. fo the Wiſe 


zali die, the ſaid Wiliams voluntarily {Sink ad him- dien "2 
{elf ro the major Part of the Commiſhoners,, and from unreco- 
Time to Time ſubmitted himſelf to be examined upon . Wl 
Oath by the ſaid Commiſſioners, & in omnibus ſe con- ble by the 
formavit ad ſtatut'- 4 Anne, intitulat, An Act te- prevent 1 
Frauds frequently committed by Bankru pts, So, ad am- Hu, 7 
nia al' Statut contra decoctor edit, & fic — Johannes , r: 

Eleonora, vigore ſtat predic in. Prad Parliament, * Jets Au. 
dit Dom Regina nc g  quog cauſa action * „ 
predict agcrevit praſat Mig 22.5 idem ohanpes OO 

Williams devents deroctoy; 
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| Rel 


© The Plabiciif Jormieted: aid ſhowed for Cui 


4 * 
A 


uſe, thee | 
the Debt ariſing upon a Bond made by the Wife, | 
dum ſola, was not diſcharged by the Statute mentioned ! 
in the Defendants Plea; and alſo that the Flex ough 


to have ARG to the Country. 


The Defendants joined 3 in Demnurrer, 


And after ſeveral Arguments in this Caſe, Polo, | 
having ſtated the Record at large, delivered the 
ution 05 the CC 


The two great Queſtions, which have been made in 
this Cale, are theſeÿ 


"1ſt, Whether chis, being a Debt on a Bond given 
by the Wife, dum ſola, be ſuch a Debt, as ſhall be 


diſcharged by the Bankruptcy of the Huſband by Vir- 


the of the ee ap. 17. wenn 
| the Plea ? * 905 | 3 


' 24h, Whether . Weimbs ie wat 


| their Plea, or not, it being to the 1 & the 


= Court, and not to the ee 


As to the #&, we are all of Opinion chat it 1 by 


Debt within the AQ. 


(4) Sed. 7: 


B. ame Bankrupt 
00 may p lead in general, that the Cauſe Lg eral 


The Words of the Clauſe; ka + Wh it 1 5 
are,“ (a) chat the Bankrupt ſhall be diſcharged from al 
* Debrs by him due and owing at the Time he be. 
- and then, in Caſe he be ſued for 


| the Act directs, that he ſhall and 


any ſuch De 


1. a e before he became r 


95 ; 
; i *% 1 
* . . r I » 
„ Y 5 4 
2 | g ; pon 


— * Y * * ®- = 0 
"EE 7 * 
* J i * Oo I 
5 PRE: 22 . ; . «1» % * ze + 
As * * —" 9 
9 n D A f , 1 8 Ar. 
| | eee — . 


Upon theſe Words, the immediate Queſtion 18, whe- 
cher this was a Debt due and owing by the n. 
at the Time he became arr, he 


Te was fd, and 0 chiok) admiceed at cake "ay that ö. 
a Debt due by the Wite, and one due to the Wife, dum ; 
ſola, 1 fall under the ſame Conſideration. | | we 


This is very i and therefore 1 have con- ba 
* how * a Debt due to the Wife would be with Canfdered 
in this Act to be aſhgned by the Commiſſioners 3 | 
Bankruptcy? and in — to underſtand x» & it i is ne- 
ceſſary to go back to the former A. 


13 Blix cap. 7. enaQts, That the e % + 4 
ſhall take Order with the Bankrupr's Body, Lands and 
Tenements, (as well Freehold as Nd ug Coun, 
; Chartels, Debts, Nc. and ſell the args! Ge.) 12 


Then comes the Statute of 1 Jac. I, 6. 13. which, 
reciting that the Authority given to the Commiſſioners 
by — former Act was, not full and perfect, for fur 
5 Remedy, gives them (a) © — to grant and af () $8. 2. 
ſign all Debts due, or to be due to and far the Be-x 


ch of the Bankrupt, and the * to * reco- 
A vered i in the Name of the Allignees, £ 


Now I take the Inconclan x 5s Laws to 7 — 22 > 
been, that the Bankrupt having been guilcy of b Fraud, nt 
mould not be truſted any more with the Management. of Baakrupts 
his Eſtate; but that it ſhould be put into other Hands, | 
for the Safety of his Creditors, and that the r 
mould have no further Intermeddling cha 


So that upon this Intention, all thoſe. kid, A a 
and Debts, which he could take in, or turn into Mo- 


#%% 1 
nc Sun 4 : 
* * W's 3 * 
* » $ 
1 . ds # a & 4% 0 1 
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1... 


| ney, the Aſſignees were deſigned to have, in as full a 
Manner, either . by Action, or bene, and Une: in 
their own Name. ; woes: 


Common 


Lawtoguide by the Common Law, and by the Courſe which that 
inConſtruc- Ohſerved in 1 like Caſes of its own, before the A 


tion of Sta- 
tutes. 


The Rule of The beſt Rule of cn AQs of Palin 1 "Wb 


Thus it is upon the Statute De donis, which 
that Tenant in Tail non habeat poteſtatem alienandi tene. 
menta, to prevent their coming to the Iſſue; and that 
a Fine levied * him, ipſo Jure "as ulis. Now, | L 


The Effect 15 this Statute being a Diſability-to 
alien to the Prejudice of others; therefore the Lav | 
ranks the Perſon "incapacitated thereby, with Biſhops 
and other Eccleſiaſtical Perſons, and with Husbands, 
who were by the Common Law diſabled to alien to 55 
nn of their Succeſſors and Wii es. 

And ktere fore tho the Words be, That Tenant in 
Tail ſhall not have Power to alien, "ud! that his Fine 
hall be void, yet it has been conſtrued, that a Fine 4 
by Tenant in Tail, is not meerly void, but makes a 
D.iſcontinuance, thereby putting the Iſſue to his For 
medon; and that other Alienations, either put the Iſſue 
to his Action, or allow of his Entry, juſt as the Lav 
ſtood mn, in Relation to Biſhops, Ge, „ 
At Chide 1 it is a general Rule, that no 
Body can have an Action but the Creditor, or, if he 
be dead, his Repreſentative; but there are two Caſes 
wherein this Rule fails, mY in the Caſe of a Forſei- 
Cie in A. ture, and of an Aſſignment to the King; for tho a Choſe 
tion may be in Action cannot be aſſigned to a common Perſon, yet it 


1 0 5 590 % to the t ; and in uy thele Ofley! the King, 


and he, or | = or 
his Grantee, * 
may have an Action for it in their own 3 


De Term. J. Trin. 14. 

4 Grantee or Aſhgnee, may tas for thoſe Debts 
in their own Name. 21 H. J. 19. Though gene- 
rally, the Grantee ſued in the King's Name; ys that 


was only in order t to take AO. of the _ 
tive. | | 


* ” $. 
| 


Now: 12 us be * far the wit? . Debes v were « labl 
in theſe Caſes: 1 | 


In the Caſe of Op as by Udawry, Se. the 
Debts of the Wife were always extended and ſeiſed. 
Debts due to 


In the Caſe of aſkignment of Debts to the King „Hob: Hewi 
253. is an Authority in Point, and that activin dum d 
ing the 7 Fac. 1. cab. 15. which makes Aſſignments of — + ag 
Debts void, other than ſuch as grew due originally the King by 
to the King's Debtor Bona fide; for the Purpoſe of that — 
Law was, that no Debtor of the King ſhould procure 
another Man's Debt to be aſſigned, which was the come. 
mon Practice; but this, ſays the Book, is his own 
Debt, tho' not to his own Uſe which he may himſelf 


rl and cho 3 and 20,6 the lame Reaſon, may. 
ign. r 


| ö 


This proves two Things: 


if, That the Huſband might aſſign theſe bebe * 
the Common Law. 


adh, That he was not 1 from doing © by 


” Statute, becauſe they were the Huſband's own 
ebts. 


This Reaſon 2 to the Caſe at Bar. 


24 1 
7 7 


If}, As it is the Huſband's own Debt vitin the . A fu) 
Words of the Act. | 


tt On, 2h, 


Ir 
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24 ly, That : as the Huſband might aſfgn it, , ap 4 
may the nee 03 i e 25 : 


x 


Beſides, it is to no ” Mains of bun 1 can 


e. no good End at all, to ſay, that ſuch Debrs are 


not aſſignable ;; for if they thou d be left in the Huſ. 
band, as ſoon as ever he recovers them, the Commiſ. 
ſioners muſt have the N and ad apply it to d 
of the LIONS. e 19 906 Rn 


Fe 


But in 8 to 1 gende 97 * Work 


1 YU - Debts due and owing. to tim”, it has been * 1 


| Objefied, I p, That the ucts Joes not a! to 
Debts due to a dlm as Executor. 


: Rep. This is true; las it is fo this N ker | 
ſon, - becauſe they are appropriated to pay the Debts of | 
the Teſtator, and if they were FN it vous be a 


Wrong, (vix.) a Deuaſſaui: 
dh, It has wg, jected, 1 1 Statute * not 


ED to Debts due to the Bankrupt ant e an 


19. is not determined; ſuch Debt mig 


+ 


(a) 22 15. 


other. 1 119 


Reſp. The Caſe cited for that Purpoſe fe 1 Ln, 
ht be aſſigned 


to the King, by any one of the Creditors ; and ſo it 
is adjudged Mich. 19 H. 6. 47. and ir wol be for 
feited by the Utlawry * en 17 % 


However, that Caſe is not before us: Thus Ee 1s 
plain, that. a Debt due from him and another, would 
- within this Act of 4 Aune; for it is fo declared 1 
the declaratory AQ: of (a) 10 Anne, which 3 
4 . 


W 


M3 
— 


e ee 


DD Term: . n a. 


th 9 Time, that the Diſcharge of the Bankrupt 
ſhall r not n ro FI the other point L Debros 5 


1 1 4144: 15 * — 1115 N A. 


But obis of a Mr and: Wife is 4 differen Caſe 7 


nne his Dobep ente nldge wü dent 
| 7 1 FA meet CIC $ = © BF e Ly 1338 0 4 ! 1 ; 

But it is conett d, that the Bankruptcy d. "_ not 
to give the Huſband a e Right in his Wilke s Debt, 
and. bar har of ty "ROY of Gn N 


Reſp. It 40 not give him 3 bane Right; fe his 

Releale for 'a Conſideration Fel himſelf alone, would 
hare barred her of the Contingency ; and this i Is 2 Anat 
leaſe in Law, and amounts to tho lame TGT 


„ 


<-> 


Beſides, this is anfitercd by the Pico of. . 


whereby the Statute of 1 Fac. c 1 5. and this Statute 
| have made it as a Debt, and a new $cuticy.to the 
Aſſignees. Suppoſe a Bond were made to 4. in Truſt 
for B. r t, the Aſfigtees ma 


bring the in their — Name, tho': E muſt S 


have brought i it in om Name sor his Fruftee.| 


: * 
1 * 
I * 


backed The Huſband wuſt join with the Wie i 
ti Action; 5 but the ere cannot do 1 Mo OD] 


Reſp." Thb is ache (as before) VERY 
of Forfeĩture, and aw 
pl another-Caſe 1 


4 „ 


1 


by the Gul 
Were nne wd have to 


Suppoſe a Bill of Exchang e be Peep to ** Wik, 


dum ſola; the Huſband 
Tall bring the Action in * on Nane 


+ "bo 


tay * 4 AF. MG + # 46% 


This Reafohing) olds wen 
due from the Wife; ow 


* 


A + 4; - 
* ” 1 
* 1 J F 8 4 g n. 
ON v4 w #40 4x N n iP <4 oY ESR 3, f 
F > S33 4 * "0 9 * N 6 Ks 7 ; Fe. 2 - wr” 
* * % 


: a * f. 


. it, and thes tors ag 


arg nh Of +—_—_ | 


17 7 19 1 enten Py th 4 A 1 from the | 


:Wife con- 
"ſidered. . 


5 ———— pon 2 — — — —— — 
— — — = 
EE La . e 2 : 


7 . = 
— 


8 S 2 
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- TREE " 1 . 
The. AED * ? 7 
p * — 


4 1B, Cenninly it is - th 1 8 . — th 
Action muſt be brought in the Debet and Detinet; it is 
admitted to be the Huſband's Debt, after Judgment, and 
it were hard to ſay, that a Judgment of Law charges | 
a Man with a Debt, who was not 7 nk bs 


when that Judgindnt was ann again him. 


; If the Intent of the AQ be confines nt | 


40 Geke alk d cui _ ? it will appear wy 2 4 : 


The Perſons concerned in di Matcer are, 


hs 


. % 1 
* 1 7 8 7s x g 5 ay SY 5 
F A P 4 © - & 7 e 
4 


£7 T3138 « 
1 The Bankrups. I l 
| 2p, The Creditors, r 67 e 
34% The wife. 


5 4 


As to the Bankers if n an mien * bai 1 15 Eo 


him on ſuch Bond, what Execution can the Plaintiſt 
have? If he takes a H FE or Elegit, as ſoon as he 
finds Goods or Lands, the Commiſſioners ought to 


ſeiſe them ; this would be wholly ineffectual; and if 
he takes a Capias, it will only ſerve to lay the Bank 
rupt up in Priſon, when all his Eſtate, wherewith he 


ſhould make Satizfafiiot and deliver himſelf,” is taken 


out of his Power; and that is the Reaſon of his being 


diſcharged, ( vi.) becauſe his Ability to pay i is . 
taken 2 him. 


And this Aifioguiſhes it Gd the Cale inf an Er- 
cutor, and ſhews, that he ought not to be diſcharged 
as to the Teſtator's Debts, for he retains his Ability to 
pay them, by keeping the Effects which he has as Bxe- 
cutor, and the Commiſſioners cannot meddle with chen, 
becauſe they are appropriated. 


4 


At 


De Torm. E Trin. 1114. 
It was :nſiſted at the Bar, OO * ought to * A. 
charged from all his Debts, becauſe he is obliged to 
part with all his Eftate liable to pay thoſe Debts; but 
this takes it up much too ſhort; for he is not only ob- 
liged to deliver up all his Eſtate liable to pay Debts, but 
al whatſoever wherewith he might pay 1 Debts; as 


for the Purpoſe, Cop Copyhold oy * are * to 


no Rxecurzon. 
240, * to the Creditor. 


It cannot be for his Benefit, that this Debt ſhould 


not be within the Act; for the Bankrupt's whole E- 


ſtate will be . diſpoſed of; and his Action 


againſt the Bankrupt can — worth makings ; but if this 


ebe be within the AG, then oy in for his 


Dividend. 


The Conſequence of the contrany Opinion is, that 
you take from him every Thing wherewith his Debt 


may be paid, and at the . een not let * 


in for a Share. 


1 4 
__ 


1dh, 40 to hs Wife. ow 1 Fl a . 7M Fo 


It will be a Diſcharge to You at a a temporary 
one, (via.) during the Husband's Life; but tho it be 
not neceſſary to give any Opinion upon that, yet 1 


Wife is for 
ever diſchar- | 


Bader of 


the 2 


think it will amount to a perfect ene and the rupt Huſ- 
Wife will be diſcharged for erer, g 1 Hg 4; ; . 


But no Harm can ariſe "IAN this; 7 the Creditor 
is luppoſed to have had his Dividend, and 4 8 en 1s 
* in anten of L w. 


. 


. P £ ME 7 I * S e 14ay Foy Wb 4 7 Wo? 
7 f oe 
n ö % # + 4 
75 unmn! K.. 


— — 227 - 2a a * * * 
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Term for 
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300. 


= © We ite Likewiſe all of Opinion, 


ABS Able 11k —— 5 ee 


5 Term. K Trim. In ve wo. 


tits A Ox tha vol bo os has id ein 
in Det t, te over all her Effects N ust 1 
and then mafry a Bankrupt, and by chat diſchurge u 
ber Debts, and yet reſerves! her Bſtatez but that would 

bea fraudulent Conveyance, us againi} Creditors „ 
ſo much of the Eſtate as {what ſutisfy heir Bebe 
and for that they hat or Ivete Remedy. un 


: FIAT $I 


Objetion. It Was objefied, that this Diſcharge 1 is a Petforal 


Trivia, and not communicable" to he Wife. 8 . 


et. l 45 r eme, 
Year injure Power is Anette ang all fer Eftors'ls in en 
be ſold on If the "Huſband" be poſſeſſed of a Term for Year in 
0 _ Right of his Wife, WI may be ſold on a F Fa And ; 
46. b. 299, Ji it is not (a) aQually transferred t to the Husband GN 


the inane 3 2 
zur ei ore oro dre H: 0 n pee ff I 
For hel Rexſich, we ite ofeOjinion) th 
the * Huſband's Debt within the Mes ing of ee damn 


| 8 | per FS 7.7020 7 9 4 
Second Que- As to the ſecond eli, 6080 ) whether the ; Pe 


ſtion. Plea 


ought to be go or not? * Wo 00187 i 


INIO! has it is „ to 
Lencloce 0 the Bens xr 1 ; ? * as vn! | 7 ba 7 N . 7 1 4H, * 


yy "bs e „„ S Of Titi Haag 


Yew: 3 bey op: Pleading eenaralyis gie i 
_— and fo he may aveid the Hazurd of bal 
ſpecially ; but then he muſt take upon him the Proof 


1 
2 


2 2 Confei y to the Statute, ir * 
er cf be t to plead the Matter ſpecially: 


he muſt ſet forth every Point; and by ity he 1 — 
Advantage againſt the Plaintiff, that he muſt e — one 
Tartieular only, ypon which/Iſſue! muſt be taken. Here 0 


. "Th g & 3 . 
1 1 


* 


Pe 


hole, ORE) it is Mee a. 
hol er meh be mie, 
ck Sl; F hs tt Fre 
These are ee Gale at Common w, here a Caſes at 


be no Afirinative and Negative, ple ihe neo: OH. 5 ow 
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For this Fault in the Plea, which is ſnewn for Cuuſe 
of Demurrer, and which would put 'a Difficulty n 
the Plaintiff, not intended by the Mrktuesy 12 
muſt be 4 for the eg 
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Caſe 58. 
ads: Ex parte Mackerneſs.. On Petition. 


Chancellor's. ; 
Aſingle Cre- . a Weaver, fold to Mackerneſs, a Mercer, ſome Silk 


ditor, to 7 for 1031. and at the ſame Time took two Notes 
whom 1931. from Mackerneſs for Payment thereof, (ſcil.) one Note 
4. by wo for 50 J. payable at a Day ſince palt, and another 
r Note for - 53 l. at a Day yet to come. Ba 6 


531. Part 
thereof not yet payable, before the 5th of Gre. 2. ſues out a ; Commition of mne, fic : 


Commiſſion ſet afide as irregular, ; 1 


And before the laft Day of Payment 1 7 8 
cogk out a Commiſſion of Bankruptcy againſt Marie 
neſs, who was really a Bankrupt, bur petitioned d to et 
this Commiſſion aſide as irregularly taken out, 

() Vide poſt taken out at the ſingle Petition of N. S. to whom (9) 
James only 50.1. and not 103 J. was then due; and the Stzy 
tute 5 Anne, cap. 2 2. requires, that if a ſingle Cn 
ſues out a Commiſſion, a Debt of 100 J. — be 5 
to him; if two Creditors ſue it out, there muſt be 
150 J. due to them; if three or more, chere ann 

200 l. or more due to them. a 
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| ieren Lond Chancaller £ perſeded the. Com 
miſſion, ſaying, that in a late Caſe — Lord C. J. Parker 


was of the ſame Opinion: ; and that Lord Trevor, dil- 
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See the Statute of 7 Geo. 1. cap. 31 I. —_ fach Cieditors t —— 
or Bond, payable at a future Day, are admitted to prove their 
Se. and are intitled to a pr r Part of the Bankrupt's Eſtate 
tho' they muſt not join in forth the Commiſſion ti ſuch their 
Debts become payable. Babe by the 5th of his preſent Majeſty, 
—— having B. 5, Bonds or Notes, yh ata — may join 
in petitioning for Commiſſions. 
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lags oth he 107d m_ Pater and inlet in the 
Houſe of Lords, ſeemed to concur in ſuch Opinion 
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the Cominiſſion not appearing to be taken out maliciouſe 
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would ſtay a Week long before he ſold, which was 
alſo complied! with; and then the Lender dying ſud- 
denly, the Defendant, uniſtrator, ſold the Af 
nuity at the Exchange, by a ſworn Bache, for the 
full Valus that 2 Anmuities then ſold for, and 
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at the Exchange, and that this was, but as a Pawn "and 
b- there was no expreſs) Power, to ſell in the De | 
feaſance, yet by the Mortgagor's Letter, it was plain 
ſubmitted to, when the Mortgagor deſired the Sale 
might be deferred for a Week; that the Convenience 
of theſe Securities, among Merchants, was, that after 
the Day of Nm paſt, they were taken t0 be 
ready Money; and that it would be infinitely | trou- 
e — dilatory, if there could be no Sale I ſuch 
Annuities thus pledged, without | a Necree of Foreclo- 
ſure; that this would ſet aſide. ſeveral Sales that bad = 
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Money, 500 Years, which is ümited v; 5 | ler nGINg UN 
Fubundand 500 l. to be void upon the Payment of the 500 |. ; 
Fine of de Intereſt, with Remainder to the, Uſe of the Wits | in 


aber bw; Fee; and in the Deed" the RL. cove 
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wigs for it che Mortgag#Money. "A (hand ts, u 8 ent 
Will gives Legacies to Charities to the Amoun ſtate, and dies ; the. 

8 be paid out of his perſona) Aſſets, Ae bs e Legacies wi fe th 


but all the Husband's Debts, ho \by Wb be pic tothe 


he giwes rel Charities out — his perl, 
dies indebted by Simple Contract. 


The Widow brings her Bill to have this Mortgage, 
made of her Inheritance, diſcharged out of her Hut- 
band's perſonal Eſtate. On the other Hand, 
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The Aſſets were not ede to pay the Mojegage- 
Money, and allo bb e en by. Uk hag 1401 


Ira ne This Moyave is. Debt of the Hul 
band, which muſt be, paid beforg Legacies; and the 
Wife, by conſenting to 3 ber Land with it, does not 
make it leſs his Debt than it vias before; 7 the perſonal | 
Eſtate ſhall be liable to pay Debts, before: acies, tho 
to (a) a Charity, for they are ſtill but 1 .. but all 
other Debts of the Huſband ſhall be preferred to this; 
every thing ſhall be taken favourably, for the TN 
who, for \ ſupplying the Huſband's Occaſions, - has 
agreed to charge her Land with a Debt of his. The | 
he Mortgage is | 


Fn and Deed of Uſes, by which the 
created, are but às one Conveyance 3 ſo that theſe Le- 
zacies, (tho for a Charity] are to bo left unpaid, ſince 
it appears there are not Aller of the, H Uband co, 

both the Mortgage and the Legacies, 
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on this Oe Lord Chiniceloy da Counſel 
in Mind of Lord ( Huntington's Caſe, where Huſband 
ſeiſed in Fee, in 15 ight of is Wife, did v with his Wife | 

by Deed and Fine 1 her Elkite for 80 Vears, bo. gan a 
| Remainder to the Uſe, of the Wife in Fed. he Mort- Lee, a Vern. 
gage was to raiſe a, Sum of Money for the Uſe of the 1 
Huſband to buy him a Place, which! accord! gly he did 
buy, and t 7 5 got Money, ald paid off the' Mort⸗ 
gage, taking an 5 nment os 5 "Tri = bimſelf, 8 
his Execucors and Aare Afterwards the Huſ⸗ ny 
band and Wife died, and the Belt of the 8 e brought - * 
his Bill to exonefate the Inheritance, and td have chis 
Mortgage pa off out of the Huſband's perfonal Eſtate: - an 
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And tho it was a decreed by Lord Hooper Pk * [ 
the Heir of the Wife was not intitled to have the perſona! 
Eſtate of the Huſband ſo applied; yet upon an * 4 

to the Houſe of Lords, that Decree was 
the Mortgage decreed to be paid out of the Huſdanty 
perſonal Aſſets ; which Lord Cowper thought very juſt, | 
Quod nota; It being inſiſted upon, that it was a Gift of | 

ſo much Money from the Bow to the 1 = 
therefore not to be refunded. 
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| Thomas Frederick Eſq T5... Defendant 


Fiſt Bill w. . Roderick brought his "original Bill againſt Sir 
before the Stephen Evans and Hayter, as Partners, 2 Ace 
Croſs Bit. count, and Sir Stephen. Evans and Hayter brought thei 
Billgzint Croſs-Bill againſt Mr. Frederick; but Frederick's Bil (af 


uud. an Diſputes) being ſettled to be prior, it was or- 


who put in 
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Firſt Bill to 


inſufficient dered that that ſhould be firſt anſwered ; upon which, 
>." Sir Stephen Evans and 
their Cro- was reported inſufficient z then Sir Stephen Euaus be- 


Herter put in an Anſwer, Which 


„ 8 be. comes a Bankrupt, and his Eſtate is aſſigned by the 


— Commiſſioners to Sir caſar Child and others, Who bring 


his Afignees their Bill in Nature of an original Bill againſt Mr, * 


being, Sor derick for this Account ; and Mr. Frederick pleading 


ture of a Bill Statute of Limitations, his, Plea was allowed. 
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And it was now * by: Mr. Broderick, ind 80 6 or 
dered by the Lord Chancellor, that Hayter, who was 
a Co-Plaintiff with Sir Stephen in the former Bill, 

ſhould anſwer Mr. Frederick's Bill, before Mr. Frederick 

ſhould anſwer Sir Ceſar's Bill; in regard, Sir Cefat's Bill, - 
had it not been in the Nature of a Bill of Revivor of 
Sir Stephen's original Bill, would have bean batred by, 
the Statute ; and then, if Sir Caſar ſtood in the Place 


of Sir Stephen Evans and Huyter, e could not be in a 


better Condition; eating fince, if Sir Stephen 
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Now the Civil Law makes Bona mobilia, and Bon, | 
immobilia, the Membra dividemia of all Bſtates; Boyy 
immobilia are Land, Bona mobilia are all Moveables, 
which muſt extend to Bonds; and therefore, by the 
Deviſe of all the Teſtator's Goods, a Bond muſt pak, 
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One ce '@ NE grants a Rent - Charge in Fee of 48 1 
ſideration Annum, upon Condition, that if the Grantot 


EE Ball at any Time give Notice of his Intention to 
Charge of pay in the Conſideration Money (being 800.1) by 
in Fee, upon Inſtalments, iz, 100 J. at the End of | every; fir 
Condition, Months, and ſhall, purſuant to ſuch Notice, pay the 
Grantor ſaid Money and Intereſt, at any Time during bis Lif> 

—_ Time, then the Grant to be void; but there is no 
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give Notice, Covenant in the Deed from the Grantor of the Rent 


and pay in (ares #3 nav the N. d the Rent-Chars 
be 80 %% Charge to pay the Money, and the Rent-Charge was 


by Inſtal- much leſs than what the Intereſt of the Money came 
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100 l. at to, : (for the Intereſt was at that Time 8 per Cent. the 
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made at the ſame Time; for as, the Borrower is com- une. 
monly neceſſitous, this would put it in the Power of Mong, 


„ Wtoh 3 


and would let in O ppreſſion, and forecloſe che Power Male, be 
ns + 5 Heirs only 
and Jariſdiction of this Court. „ "ORD 5 877 0 * Nis of his Body. 


In 2 chan. Reps" 147 (4) Fn V Ux. veiſus 20 
Bonham, the Clauſe was, that if the u 10 gor, at Verſus Ba- 

any Time, during his Life, ſhoul; the Money. 
t Caſe there 
was no Covenant to pay any Intereſt: or Pr and 
the Circumſtances there, were much ſtronger than 
nce being to a 
Siſter, and frequent Declarations made by the | 
gor, that his Niece, who was his Brother's: Daughter, ; 
and bad brought the Bill to 1 9 04 not t inherit 
the Eſtate. ei 84 


* waſh SY 
Howes it n in that 5 1 by ( 
on both Sides, and decreed, that a Power 87 Pr | 


[ 9 1 1 
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made at ths ſame Time with the WERE: $22 RY 
0 in A ga . (6) ebe no 0% 1 Ven. 
an Equity of Redemption was limited to the Grantor 
of his Body; yet 4 

that the Heir General of the 4 ſhould reden =: 
2 it is there ly! laid down as a Rule, chat Ty 
where the Conveyance is but a Mortgage, no Words -- / 
dr Aut thall —— bar the Gtantor bis Heir or 
ming; other wiſe che Ack uf a Sctinener —— 
* | 1 w ud - 5 FM * 
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et Laas gagee in his Accounting: But in the Caſe of a Rent- 
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ta ©. is. ov dA. tba; 
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would * too hard * the Power and tte of 
che Court of Chancery. 5121 | 1 NN WOT. Us" 


3% ] „ wa ? w / 10 1 


a Rent re- 


deemable at from the Caſe of 2 where the Profits and Out- 


a greater | being uncertain, the allowing a stale Redemp. 
Nance of goings being 50 
Tine, = tion, would, (probably) put à Difficulty: upon the on. 


a Mortgag 


Charge, the Revenue was een and the ee 
(if any) certain alſo. „e 


But what he chiefly relied N that ae 
Statute of Limitations,” had, in the Caſe of Land 
after twenty Years Poſſeſſion, barred the Plaintiff of his 
„ Vide 2 Entry or Ejectment, ſo the Court of (a) Equity, in 
ene. 34% Imitation of that Law, would not allow the Mortgagor 


to redeem the Mortgage, after the Mortgagee had been 


twenty Vears in pollellon; and that the ſame Length 
of Time ſhould bar a Redemption in bes 1880 K as og 
an FOE at Fan. 5 


But that at 1, in Caſe of a each ah 
chat had not been paid, or demanded, for twenty Years, 
yet ſuch Duty being created by Deed (as all Rent- 
Chang es muſt be) no Part of the Remedy was taken 
away; and he cited the Caſe of Lord Midurington ver- 
| ſus Fennings, in Lord Harcourt's Time, where the Court 


took ſuch a Difference betwixt a Mortgage of a Rent- 


Charge, and of Land; and in the former Caſs; after 
a very long Time, n chink N wan n pd a 
ee 335 


il * 


— 1 As to the Objeftion, 0 ans was no 3 


without Co- for the Payment of the Principal or er he ſaid, 
Bond for the that was not Material; the ſame not bei 


2 3 * 


* 
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Mortgage « of , . as to the Leng th of Time, "bis Cale. i 1 


D Ee 555 
TY be. url „(u) ck «he Mort a, 
pel the Payment, as Well ab For | the Mortgagor cd 
Fa 2 Redemption; ſinee ſuch Conv zune ab) in 
the preſent Caſe, though without any . 
Bond for the Payment of the Money, 1 | yer be 
ee eee Og 1 2572 Spd, er 
100. 309408 oo 4 55 40 0569 Hatiotl: a, wh WT 
© That when the Grime the Rent*Charge; did, ab 
ter the Death of the Grantor, ſell the [Renv-Ohargd, 
and give a Collateral Security for the quiet Enjoy 
ment of it againſt the Heirs of the firſt Grantor, 
this manifeſted it to be the Apprehenſton of the 
parties themſelves, that it was à redeemable Eſtate, 
and N as ſuch, hats a . ab 
gun It. 


8 ? 1 "IS : a * ? N 8 ; CF Lo: 
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1 that en. a Mortgage wers made never ml Mortgate, 
many Vears fince, yet if the Mortgagor, and thoſe 1 5 old, 


claiming under him had continued to pay Ittereſt, „ FAggrg mad 
Length of. Time Was, in ſuch Caſe, no Obiection to pn FR 

the Right 4 ee, | | HT been paid, 
ring HDD 3 > eee 


Now: in *** ate the 


g Was ta 
telt agreed on by the — the Payment of the 
Rent: Charge, the Payment of Intereſt; by which, the 


Objection of the Length of Time was- nn, taken 


off. 15 


be na mint, tf — — 
ng keien, q An 1701 1 10 Aus 
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eſs than. che yearly 1 Intereſt of 800 at 80 __ 
— (which came to 64 l. 4 Year) the Payment of dhe 
Rent-Char Goth not be es to be the bee 0 
1 , 


1 4. 


i e Ns) e 
12 7 | 1 eee ee ah 1 * | 

| That "ht 2 Gwen bee 
which, though each of them, ſingly, m 
of Force to bar the Redemption, yet 


joined Wee were e en to red on ore 


it. 
Hi 4} Þ r 

That the Ma 3 to Wk Able © 
ſideration for the purchaſing the Equity of e 4 
tion after the Death of the Mortgagor':: 54495 5 


Gy " 


I if, By ning the © Rene-Charge at * L 5 dns 
8 By ering oe rake | bs Pencil Mar 


 3dly, By 3 it at the Election only of the Mort IJ 
gagor, whether he would redeem or not; and there 
could be no Reaſon given, why ſuch à Contingent 


Right of Redemption ow v5ft ane G en _ rer 
ſonable Terms, be purchaſed. 


WM : 
4 $24 


That the Len gth of Time, where ſo great, as 
| the preſent Cafe, was a good Bar of Redemption if » a 
Rent-Charge as well as of Land; that the Alienation, 
Purchaſe, and Settlement of tlis ene aſter 
the Death of the Mortgagor, all without any 
Fraud, were of 1 a8 Mewil. that the Mort - 
gagor was not bound to edn any 
Covenant; that the Purchaſe of. this. — did 
v0 Ways, either e. or admit of aß Rien of Re- 


4 | demption, 


| 1 


. T y 
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demption, by taking the Security againſt a Re 
demption, that being only a prudent Caution 


made uſe of by the Purchaſor, which the Seller, 
being ſatisfied it would not hurt n might ad- 
eie Lim to. 1 FE 


* 


Wbereſore the Court decined, WT the Bill r 2 
Redemption ſhould be diſmiſſed with the uſual Coſts, 


it beng only upon Bill and Anſwer. But it was 


thought that the Length of Time was the chief Ob- 
| {tion to the Redem in 
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caſe 6. Perkins verſus Micklethwaite. 


One Deviſes NE Micklethwaite, who wa the Defendants Fa- 
n ther, had two Sons Thomas and Foſeph, and alſo 


2 Daughters, and made his Will, Giving thereby 
any die be- 1 500 J. to his youngeſt Son Foſeph, and 10001 to 


fore twenty- each of his two Da and directed, that if am 


One or 


Rane he” of his three younger Children ſhould die before their 


Portion of E 
W of twenty-one or Marriage, then the Portion of 


dying to go him, or her, ſo dying, ſhould go over to the Surviron, 
to che Sur- and gave his real Eſtate to bis eldeſt Son 22 


vivor; one 
of the Chil- With theſe Portions. 

dren dies in 

the Life-time of the Teflator ; this is not a oh Legacy, but ſhal go over to the ſurviving 
Childrea, 


One of the ms died within N and before 
Marriage; Joſeph the younger Son died alſo within Age, 
and before Marriage, in the Life-time of bus 1 
the Teſtator. 
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them by his ſaid Will. 
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| Upon this Cauſe's coming on firſt before Lord 


Chancellor Harcourt, touching the Share of the de- 
ceaſed Daughter's Portion, viz. Whether, upon the Death 


of the Son Foſeph, the Share of the ſaid deceaſed Daugh- 
ter, that was veſted in Joſeph, ſhould ſurvive with 


Joſeph's Portion? 


His Lordſhip decreed it ſhould not ; becauſe the 


Portion of the deceaſed Daughter became veſted in 


diſtinct Shares in the ſurviving Children, and there 
were no Words for creating a Jointenancy of theſe 


Shares, Quere autem, for a Deviſe over to two or 


more, is a joint Deviſe of Courſe, unleſs there be 


Words to ſever the Jointenancy.] But 


The other Points, being reſerved, were argued now 


before Lord Chancellor Cowper ; and whereas it was 


objected, that by the Death of Foſeph in the Life time 
of the Teſtator, his Father, the 1500 J. Portion given 
to him became a lapſed Legacy, and ſhould link into 


the Eftate : 


Lord Chancellor ſaid, it was improper to call this a 


CONAIIT 2 


| A*. J * f; F y % | 


275. 


a) Ante 

lapſed Legacy, but it was a Portion given (4) over, Lrd Bide 
and ſhould take Effect; that the making the Codicil ae g6. 
was a Republication of the Will, and did amount to 5% 


A Subs Strange, 
343- 


in Nor- 


verſus 


8 


De Term. J Hill. 114. 


a Subſtituting the ſecond Foſeph in the Place of the 
firſt; as if the Teſtator had made his Will anew, and 
had writ it over again, by which new Will the ſecond 
Foſeph muſt take; and that the fixed Intention of the 
Teſtator appeared to be, that Joſeph ſhould have more 
than his Daughter; whereas, if the 1500 J :Legacy | 
ſhould be taken to be a lapſed Legacy, then the ſur. 
viving Daughter ſhould have twice as much a 
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Finch & al verſus s Earl of Winchelſes Caſe 66. 


HE Ce er © ſuchelb dane "Ons agree 
1 Jointreſs for her Life of the Premiſſes, Re- EO 


mainder in Tail to the late Earl, Remainder over, to convey 


Lands to 
© 7.8, and afterwards confellts u Judgment to J. N If the 3 
J. S. be any ways uate to the Value of the Land, it binds the Land in Equity, and 
defeat the Judgment; ecus, of a Wt hc or if the n were inadequate. 


The late Earl entered 1070 an Agreement with the 
Counteſs, that in Caſe ſhe would make to him a 
conditional Surrender of her Eftate for Life, in order 

to enable him to mortgage Part of the Premiſſes, he | 
would ſettle the Reſidue of the Premiſſes, together 
with the Equity of Redemption, upon himſelf for 
Life, Remainder to his firſt, &c. Son, Remainders 
yer, under e the Plaintiffs claimed, | 


Sx 
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__ | I Th 
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The Connell Dowager accordingly . her con. | 
ditional Surrender; and the late Earl {ſuffered a Re. 
covery, and made the Mortgage, and afterwards died, 
without ever ſettling the Premiſſes purſuant to hs 
Agreement, being indebted at his Death by Bond 
a, Judgmept ; ; and this Agreement was not in 

, but was acknowledged yr eyed: Let 
ner the late Earl's 8 41 


* 2 
ME. 1 
Oo : D 

CEN 


The Perſons, on whom theſe Remes were to 
| be ſettled, brought their Bill to have this Agreement 
2 Thin, executed, and had a Decree (a) for an Execution 
7 thereof before Lord Chancellor Harcourt, which De. 

Tree was affirmed by the Houle of Lords. 


4 now the Queſtion before Lord Chancellor 
der, was, Whether the Judgment Creditors of the 
late Lord Winchelſea ſhould be paid their Juen 

> Jo life to the N 93:10) TH 


5 bs 
# IF 
: Rig 


rake | Fa the übe . G0 objeted, WE from the 


confeſſes a 


udgment, | Time that the late Earl entered into this Agreement, 


this will not jt being an Agreement made upon a valuable Confide 
Eſtate, ration, {hs [the late Earl] was but a Truſtee for the 
Uſes in the Settlement ſo agreed to be made as aſore- 
ſaid; and if a Truſtee confeſſed a Judgment or Statute, 
though at Law, theſe, were Liens upon the Eſtate, yet, 


in Equity, they would not affect it; beczuſe the 


Eſtate, in Equity, would not e to the L414 
but to the Ceſtuique It... 1 
28 That if bne articled to I an gat at his 
fatetoB.for Purchaſe Money, and afterwards che Fertil, * who 
N. agreed to ſell, acknowledged a Judgment or Statute to 
and 5 „N 1 2 third 
the Money, 


but before the Purchaſe gives a 1 this will not bind the Eft; Jus if he nabe 
* Mortgage to one who has no Notice. | 


is 57 7 Term: 1 Tri rin. 17. 


* 


a , third Perſon, who bad 10 | Notice, yet this. = 2. 
| ſhould not, in Equity, affect che Bitate; | becauſe from 
the Time of the Articles, and Payment of, the Money, 
the Perſon agreeing to {ell would be only à Truſtee for 
the intended Purchaſor; which Was e 8 
affirmed by the Lord Ruhr 2 15 1 | 


It was e That *. Pa 4 Caſe Lord Winchel 
ſea, or any other Perſon. that had been a Truſtee in 
| Poſſeſſion, had made a Mortgage of the Premiſſes for 4 
valuable Conſideration, and without Notice, ſuch Mort- 
gagee, in regard he might have pleaded his Mortgage, 
and would have been as a Purchaſo without Notice, 
ſhould have held, Place againſt the intended Purcha- 
ſor, or Ceſtuique Truſt; for there the Money would 
have been wh upon the Title and Credit of 2 Land, 
and have attached upon the (a) Land; which would (4) 2 — : 
not be ſo in the Cale of a judgment Creditor, who Baabe 7 
(for ought appeared) might have taken out Execution _— 
againſt the Perſon, or Goods of the Party that gave 2 ry, 491. 
the Judgment; and a judgment is only a general Secu 
rity, not a e Lien upon the 2 5 a 


al k W e ths ante e ee 8 1 
zould bind all claiming under him 


late Earl, ſo it 
conſequently the Judgment Creditors of the late 9 . 
could have no bettar Title has he himſelf had. 

For which Purpoſe Mr. Vernes cited the Caſe. of * 4 4 come 
Burgh verſus Francis, decreed by Lord Keeper Bridgmas, 
and affirmed by Lord Chancellor Nottingham, where _— 
there was a defective Mortgage in Fee for 500 it be- (viz.) . 
ing made by way of Feoffment without Livery, and af. very Ee, 
ter this, the Mortgagor confeſſed a Judgmenr to a third and after — - 
Perſon; ; eee a ere 1 0 in 1 7 ſpe· Judgment ; 

5 cifically gg this will 3 


% Long He, 


> 7 


Kare: el. 1 (harp > 2. 5 | 
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cißcaly bound by che Mortgage, it was Adel "M 
the 3 ſhould be preferred to the Judgment, ; 
tho' at Law, the former being in Strictneſs void, a 
Judgment Creditor: -would have taken place. 1 | 
17 Js” 2 Pl 
5 K Ven. 80 in the Caſe 9 Taylor WEIR Wheeler (% W 
by Lord Keeper Cowper, 11 Nov. 1706. One ſeiſed in 
Fee of a'Copyhold made a Mortgage thereof to'F, g 
but the Surrender was not preſented at the next Cour, 
by Means whereof it became in Law void; and afterwards 
the Copyholder, [the Mortgagor,] who had all along con · 
tinued in Poſſeſſion, became a Bankrupt; and tho, on 
à Diſpute between the Mortgagee and Creditors, it 
was objected, that it was the Mortgagee's own Fault, 
that he did not procure the Suben to be preſentel 
and that'this was, (probably )J with an ill Intent, (ix) 
do wrong the Lord of his Fine; that the Copyholder 
being in Poſſeſſion, and the viſible Owner of the Bftate, 
this might, and in all Likelyhood did, induce his'Credi- 
dzrs to truſt him, as thinking his Eſtate would be liable 
- — to their Debts ; that it was reaſonable. that all the 
hold by way Creditors of the Bankrupt ſhould come in equally, and 
2 or the Mortgagee only for his Proportion, his Mortgage 


but the ur- being void at Law, and conſequently liable to the 


—_— Bankruptcy, and that Equality Was the higheſt-Equi- 
and 4. be. ty: Yet it was decreed, on great fhelberacione” that this 
8 Mortgage, tho void at Law, was, notwithſtanding, an 
this will bind equitable Lien upon the Copyhold Eſtate, and ſhould 
Equity. © be made good in Equity, and bind the Allignees of 
the Commiſſion of Ane and all the Creditors. 
197 fils b | 

n the 0 Side 3 it was -nſifted; tine Creditors ere 
dhe Favourites of all Courts of Law, and much more in 
Equity; that ſince theſe Creditors now before the Court, 

5 had a Remedy at Law for their Debts, it would be in- 
verting the proper Buſineſs of a Court of Equity, to 
defeat them of, inſtead of — Sheep: Be o, their: juſt 


1 Debt, 


* 


* a” ” * 8 . _ 
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Debts, Which, without the re 1 Boi, | 
they wo Were „ 1 


That in che — hall Xx Pembroke! J 4 15 ©, upon 
bis Marriage with the [now] Counteſs Dowager, it 
Was agreed, ſhe ſhould bave a Rent of 1 3092 per An- 
num Jointure; - and the Method adviſed b 11 Counſel for 
ſecuring it, was, by Demiſe and Redemi e, (vi) The 
late Earl demiſed bis Manors and Lands in Glamorgan- 

ſhire to the Counteſs s Truſtees for ninety-nine Years, 

who redemiſed' the Premiſſes to the late Earl for ninety - 

eight Years, reſerving 1 500 L. per Annum during the 
Countels's Life, to commence after the late Earl's Death, 

the Lands being of about double that Value; after 

which the late Earl of Pembroke died greatly indebted 

by Simple Contract; and tho it was obheckech that this 
Term of ninery-cight Years, being redemiſed to the 

late Earl as a Method only Nh by Counſel to 

ſerve a particular End, ought, ſuch End bein ſerred, 

to bt the „ See: ; and tho it Was % ſo 67 2 Vera 
decreed in Lord Chancellor Fefferey's Time, yet that 5* 
Decree was afterwards (b) reverſed, and the Reverſal ac» () 2 Vera. 
quielced under by .the Heir of the late Lord Pembroke; 3 

for it being legal Aſſets, Equity ſhall never take from « 
Creditor, what, at Law, he is intitled to. A 


That the Credirors were now in Nature '« Deſc 


Plaintiffs were Jing the © Court ro * 557 i. | ts Be- 
nefit of the Law from honeſt and Juſt Cres 22 


we) 
45 | 


That this Caſe was not Uke that of tes bn 
of Poſſeſſion ; for the late Earl, who, contracted theſe 
Debts by Ju udgment, Was in Poſſeſs ; and "as he. Was 
ſeiſed of the le gal Eſtate in Fee, ſo Was he alſo the vi- 
fible, as well as the legal Owner of the Eſtate; and, | 


4 C upon 


1 


459. 
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upon che Credit of this Elite might be role 
have been truſted for this Money and bb h 1dprivent 
Creditor might think * . ff: by Means o the 
Land, and lend upon that. " wart x þ 


f ads dif Seim 


be} 
be . 7 


That there was little p Welt a POOR 4 
and a Judgment; ard pet it had been adtnitted, Wit F | 
one abtictea 1 to fell, and after received, the Money, and 
then mortgaged, betole he conveyed 1 to the Parks 
the Mortgagee ſhould hold the Mortgage. Oe Gig 


11 might be granted, that in the Caſe del 0 I 
Man's making a defective Conveyance, and becot ning 
Bankrupt, the Creditors ſhould not avoid it, any more 
than the Bankrup t hHimſelf; becauſe the Creditors flood 


(a) In 7 as in the Pabkrapt's 8 Place, 40 Ay, could do 0 more than 


uliams, he could have done himſelf. TP 
383. & ”_ 199 * 


vile verſus 


Bravder,, © But chat, i in the privcipal cuſs 1 Pf ils 
ing under this Agreement were in Fault, that they dil 
not make freſh Suit, but delayed it nine Years ; Uher. 
as they ought to have, .come before. for an Execution of 
this Agreement, which would ( probably) have preventel 
theſe Creditors from lending their Money, or if the 
had taken a Security of the Premiſſes * * 
would not have availed them. 3 Ha. 
Lord Chancellor Copper © Articles te 1. A FR 
ble Conſideration, and the Money Paid, will, in Equi- 
ty, bind the Eſtate, and 1 againſt any Judgwett 
Creditor, 'meſne betwixt the Aut and the Cotivey- 
ance; but. this muſt be, where the Confideration, paid 
1s ſomewhat adequate to the Thing purchaſed; for if 
the Money paid 1 is but Kerr 5 Reſpe a of the 
Value of the Land, this ſhall not Pew. over a 
JJ Ae Creditor. 
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In the principal Caſe, the Conſideration was not ade- 
quate for the Counteſs? | 
whom the Agreement was made, parted with no Money, 
having only made a conditional Surrender, in order for 
2 Common. R ; beſſles, I know the Inducement 
with xds to Arm the Decree, , was the Plaintiffs 
Propoſal to pay the Debts by Judgment and Bond. 
And the Decree intended to provide that the Settle- 
ment ſhould not prejudice; the Creditors. - 


For ieh Reaſon, tho that Clauſe was left out in 
the Decree below, yet ſince the Conſideration is not 
adequate, it ſhall not be ſo far regarded in V 
as ts bee.» JO Creditor, who Has a a legal Lien 

upon the 


- 
# 5 * 7 wt © 'Fy * 7 
; 7 i " 5 FT « # 4 
. ; © © + LV 1<%Y 1 17 * # ' 7 3 | 3 o 4 
"A 4 ö 4 AN. ? "4" 14 . J Fo 
8 4% T 4 8 
1 1 7 ws \ 
* 4 " F oF 
1 9 . 1 
= 2-4 * 4 1» $ F * 4 " „ Va K J 
1 4 . 
* 1 E 4 * 
” 7 5 . * 0 1 1 33 7 is 
#% * f , [ © f £ * 4 * * 
5 0 
4 - 
1 # „ * j 
. , E 1 » 
# & 3 ZI $#5 # * 4 : F, Heat? ? 14 
o > * ” "9s * 
SY * * * 
« 5 4 * g ky * 2 1 * ; 1 5 * : . ; A : 2 
\ * o 8; * a 
| HY» K i r 
© I . 
* 7 # | £ * 4 = a ! N PIE + n 4 
131. 1 Co „ F.- £001 
3 > A a LEES * 
* 
1 
: 
. ? tk tp © brews” 
* 4 4 BE By hs N 1 
* 1 N : * 
#: * * = * 4 ＋ R +5 * = 3 
— — li. ER 2 1 * r — 
— —— ns- at — * * F — — _ 
g ; . 5 22 ZN 4 . * T5 71 E 1 
f \ «.# ED 
1 * 
* * 
+ b -p*4 
4 : 1 
* 
* 9 ; I 7 > 
> * . 
wi * 5 3 * . 9 * \ * 
1 
iz 2 A 
ig EE 
! t f * q 
EY * 41 % 1 
6 { | 
. L p 
| 
; 1 * 
LEST F * ' N 
6 . * * * £ 7 Fu 
-% : 
F 13 44 
d © I 3 3 * 
* 2 s 
> K 
% 8 
14 q | 
* 4 1 1 7 , 0 & f $ 2 „ — Ed » + 
F , « a 5 * 1 
4 Fd 9 4 N * % * A 4 4 Fa * 
* * 
13 
* ? i | 
* 4 4 * o 
— # 7 14 * * \ " El * 
"# * © * * i * us + 4 1 c 5 
o 
0 \ 
\ # 
i 4 * a f " 
= | £ 0 
'S . ir eee 63-5 „ 4 
- F * J 
*, 
FP * . « . 
Y £ * 1 2 4. * 5 z * 40 c ; 
4 . 2 2 4% * 
*.4 5 * TFT & £ we + 4 5 * „ 6 $a 
© 
3 . 'n 
7 ” o 
5 | 1 . 
* 


Wager of Minchelſea, with 


„„ 


— —— —⅛ It fon rhe ů— - —— — 3 


1 
4 
= 

| 
* 
+ 
| 
2 


One by Will 


leaves an An- 


Caſe 6. Gillet verſus 1 ray. 14 | 


3 12 
5 * 42 . 5 


Man by his will kiwi his Grandaup! ghter an An- 
nuity of 10 J. per Annum for Lie and after- 


nuity to his 


Gy wards, by a Codicil to his Will, 3 that * If 
be mary © his Grandaughter ſhall m ny with the- g 


2 * of his Truſtees, then ſhe have 150 12 in lieu af 


ſent, then a the Annuity, and her Annuity to ceaſe. 


Portion; 


marries, ſans Conſent, a Man ch nothing; Husband is not intitled to the Money, the la- 
ving married. with the Executors Conſent being a Condition 1 to the Gift of the 
Portion. 


Y 


The Grandaughter afterwards marries one worth | 
nothing, and without the Conſent of =; of the 


| Truſtees. 


Whereupon it was objected by Serjeant Hooper, that 
the Reſtraint of Marriage was only in terrorem, 
that the Grandaughter, notwithſtanding her having 
married as above, ought to have the 150 J. Portion. 


Bur the Lord Cowper decreed the contrary, ſaying 
here was a Proviſion made either Way, and where the 
* ? Proviſion 


' 
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_— 


Proviſion for tha Child i is in the Alternative, * there 
is a Condition precedent to the Gift of the Portion, 
viz.) If ſhe marries with Conſent, Wc. and that is not 
performed, and the Child is ſtill provided for, tho? not 
with the greater Paxton, Equity, in that Caſe, does not 


relieve. FFF | ' 
Dagley verſus Tofferry. _ . Cas. 

Reports of | 

Caſes in E- ; 

A. Haring a "Siſter who las four ink. Children, res 205 ä 
! 

does 55 Will deviſe 1001. a- piece to theſe Infant 7 —_ 
Children, mentioning no Time of Payment, and makes Dauly ver- N 
the Defendant Executor, and dies e | 
Payment to 5 


the Father as Guardian, of a Legacy given to a | Child, Wy: tho the Teſtator » Parol on his ] 
D it. 1 b | 
It was proved i in the Cauſe, that the Teflator, on 
his Death-bed, gave Direftions, that the Executor Jhould 
pay theſe Legacies to the Father of the Infants, that he 
might improve the Move, for their Des. 125 


Accordingly che Defendant the Executbr a 
paid theſe four Legacies to the Farhier, HF 
Several Years after, the youngeſt Child coming of 
Age, there was an Account betwixt the Father and the 
youngeſt Son, and it appeared the Father was. indebted | 

to this youngeſt Son in 200 1 ( including the 1001. Le- 
gacy) and = the Son paſſed the Accounts, and ac- 
cepted his Father as 1 — for the ſame, which was 
urged, as an Agreement to the antecedent Payment 
that had been made of this Legacy to he Father, 


| Alſo * the cad young geſt Son came of Age,. he 


never made any, Demand againſt the Defendant the 
rr Executor; 


_ Cale 69. Day verſus Tri TH 


One deviſes 
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a 9 8 


— 
_—_—_— ; fo that there u was an : Acquielcence 1 near 


fifteen Years. 


Ic bappened havent that the youngeſ So 4 
a Bankrupt, the Commiſſioners made an Aſſignment 
of the Bankrupt's Effects to the Plaintiff, in Truſt for 
bimſelf and the reſt of the Creditors, and the Plaintiff 
thereupon brought a Bill againſt the Defendant the Exe. 
cutor for this 100 J. Legacy, and had a Decree for the 
ſame, in regard the Payment of the Legacy to the Fa- 
ther and Guardian was il. 


And this Decree being thts by + Sir John Neu Mas 
ſter of the Rolls, an Appeal was brought before Lord 
Chancellor Cowper, who affirmed the Decree ; for that 
(as he ſaid) if the ſame were reverſed, it might incou- 
rage Payments to Parents and Guardians, in Wrong of 
Infant Children; but it was thought a* hard Kerns and 
the Depoſit ordered to be divided. 


Before Mr. 1 J Trap 
in the Abſe ence. of. Lord ( han J 
cellor. 


| NE deviſed al bis | Freehold Houſes in OR 
2 ſtreet, London, to the plaintiff and his Heirs, and 
1 Fact the Teſtator had no Freehold eie Where 
but Leafe- but had Leaſehold Houſes there. e hal? DOB AY 


hold Houſes d 
there, the Leaſchold ſhall 8 Secusir in a Grant. 


4 * 893 1 : 7 1 - a F -v 3% 9 
g ; 
"Ts 2 

"4 

; 0 * 4 : 28 

a » - 7 4 * - 4 - 1 v4 #=# 
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The Teſtator's TR directed the ny of the * to be 
made to the Father of the Infant, makes the Decree carry with tag 
Appearance of Hardſhip; for which Reaſon, and becauſe this Particular 
is omitted in the Book referred to in the Margin, the Regiſter s Book his 

been ſearched, from whence it appears, that the Caſe is oe. * 


ſtated, and that great Streſs was laid on this — in the 
tion of Appeal. 


E : 


De Term. . to 17 a i 
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Decreed by Mr. 1 7 acy, that ap in a "Quits of all 
one's Freehold Houſes, I Leaſehold Houſes could not 


paſs; and that in the Caſe of a Mill, had there been 
any Frechold Houſes to ſatisfy tlie Will, the Leaſehold 
Houſes ſhould not have paſſed; yet the plain Intention 


of the Teſtator in the principal Caſe being to paſs ſome 


Houſes, and he having no Freehold Houſes there, tb 


Word I F rechold] ſhould rather be rejected, than the 


Will be wholly void: And the Leaſehold ſhould paſs; 
and that the Suit was proper in Equity, ſince the Links 
hold Houſes (being Chattels) could not paſs by the Will 
without the Aſſent of the Executor, which Aſſent he 
was compellable to "ou in Apen, 


1.1 


Cuſi verſus Tra Tacey.. 


\:; Cale yo. 
Tord Chan- 


A. By his Will had deviſed his Land to his NE © Su aa 
Fee, and the Mother was afterwards told by F. 8. Vern. 699: 


that this Will would not be good, but-ought to be 


guarded, (as he called it,) and — he would make an · 


other Will for the Teſtator, which he pode take Care 
ſhould be Juſſciently guarded. f 


* 


A J. $ 1 he wal; STE Was wy : 


2 that 4. thereby gave the Land to his dende 
for Life only, Remainder to Fo S. in Fee. 123 . 


The Mother, on the Death of 4. beedgh ht a Bill to 1 ne] of 
eſtabliſh che firſt Will, and examined. 1 2 e 


as 2 Witneſs to prove the ill Practices made uſe of 
J. &. in obtaining the ſecond Will; after which, 
before the 2 of the Cauſe, the Mother died, 


having made her Will, and given a Rent - Charge with 5 : 
2 Clauſe of Diftrels, out 0b the Eſtate, to the Plain- 


So and deviſed the LAY W FS, 0 ben; ; and 


there 


288 De Term. & Aicha, D 


hw were divers Witneſſes examined) to prove ” the 


firſt. 1 Non r when * Nen his ſecond 
WII. HY of | 545 HIVES 62h. Y 


14 * 
nne 


pes of wer! Chant; : A will 3 at 0 5 may yer 
5 0 ſet aſide in Equity for (a) 9 as if A. ſhould 
Law, a* be- to give B. Bank- Bills to the Amount: of 1006 L, in 
— and ſide ration that B. would make his Will, and thi 
datt, in E- deviſe; his Lands to 4. and accordingly -B. e make 
beben by Hh a Will, and 4. gives B. the Bank- Bills, but thoſe 
Fraud. Bank-Bills proved to N forged ; this, tho a good Will | 

at Law, ſhall nevertheleſs be avoided in Mo oy by the 

Teſtator s Heir, for the, Fraud. ee ee 


Ip £108 wy 
In like Manner, if A. ; oY Jeviſed. bis Lakes 10 
Mother in Fee, and afterwards J. S. the Defendant had 
told 4. the Teſtator, and not the Mother, (as in the 
principal Caſe, ) that the Will was a void Will for want 
af its being well guarded; and that he would "make 
another Will for the Teſtator, that ſhould be effeQually | 
guarded ; and accordingly he had made another vil | 
5 the Teſtator, whereby the Eſtate had been devi 
to the Mother for Life only, the Remainder to 
(the Defendant) in Fee; this would be a good With 
Law, if atteſted purſuant to the Act of Parliament, 
but would be ſet aſide in Equity for the Fraud; but as | 
to the Evidence of the Teſtator's being Non 8 2 
Is intirely at N and to be tried there: COT 


Caſe where 


the Plaintiff Secondiy, , pon offering the \Depoaticts, 0 | 7M 


4s oo. Plaintiff to be read, it was obj ected, that the Plain. 
good Wit- 


ness: as tiff 's o-] ¾Ʒn Depoſitions could * be toad! foraſmuch #8 

VR. he was a bem 1 under the Will in Contro- 
ITNEIS iS wy T5 ©4044 £6 Fat! 

examined . 5 iT). 4 2 1 . ; | b 183 N inn 402 verhy, 

who at that en ire EL arts Fa 


Time is lin Re, 12 afterwards becomes intereſted and Pain! in RE Ca aſe kis Dos 
ſitions ſhall bet read 37 


Et. 8 0 * 
. ? a 7 b j % if ; . 5 * ; * 5 F 4 3 4 > 
3 by 5 1 4 7 Wes FF 1 1 95 4 4 £ f 7 1 131 £36 * * 


0 Et vide i in 1 1 Chan. Rep 1 Edit) 1 12, 66. 11 * a „ Wil 
of Land being ſet aſide in Equity for Fraud. 


—äñY 
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De 755 erm. 5. Webel, 1516. "289. 
2 and ſo could not be a Wirneſs fok he Wilt 3 4 : 
Fir oſeph Jekyll! cited Tilly's Cafe (a), where one Way ( . 
examined as a Witneſs, who at that Time was no e | 
concerned in Point of Intereſt; but afterwards'became 
intereſted, and at a Trial at Bar in this Cale, = 
Judges of C. B. ſent a Judge to the Court of B. R 
their Opinion in the Point, who held, that the Das 
ſitions could not be read; for that the Witneſs himſelf 
was living, and he bimſelf could not have been a Wit= 


neſs at that Time Viva voce, becauſe he Was . in- 
tereſted. 


* 
4 


1 44 


But Lord Gs, - in ”"_ pringlhd Caſe, kami 


the Witneſs was a good Witneſs, and diſintereſted at 


the Time of the Depoſition taken, and this being in 


the Nature of à Bill of Revivor, to have the Benefit 
of the Proceedings in which the Plaintiff” was ex-, 


amined, admitted 05 "Fu ayes * Plaintiff's own dag EET 
be read. a 4 : A By 3 * 3 N | IE 


; 4 F 4 | 5 2 ; 4 


After which, t * Court © direed FE 1506 de ala. 


ſex, where the Will was made, tho the Lands lay in | | f 2 
Shropſbire,) to try, whether the Will, by, which the . 
Lands in' Fee were deviſed: to. the Ws the laſt 2 264A 
Will of the Teſtator 4. . $2 | 10 en 
Veen this Oden en t . . ö put ; the | y * 


following Caſe, as. De bi happened in his Experience, 


uk, J. S. was the ſurviving ſubſcribing Witneſs to a Surviving. 4 
Bond, and afterwards the Obligee in the Bond made Bondi 4 


J. S. the ſurviving Witneſs, his Erecutor; in an Action ae of of 


| 8 brought inn adn 
* euere ment e, Ba 


| * 5 8 7 s uf — * may 2 5 1 : e — | 
(6) See 2 Vern. 47%. £ Cale 2 Mime; Where a Windel Wa ex | oY 1 
amined before the while ſhe was intereſted, but after the Hear-. 1 


ing ſhe releaſed her Inter and was examined again before KG 
Und her 0 GE —ͤ—ͤ—-̃ of 


} 


* nn 4 7 
. „ 


— — —— —— — 
— - 
* 5 3 „E Ar, Soi n 
- 


2 Ter erm. 5 " Michaelir 516 
brought by 7. nf the Execute, pected. | 
Court allowed Evidence to prove the Plaintiff's Hand 
to the Bond, he being diſabled e to Sire 2 2 
mach as if he vis de. 1 


Alſo in the miri Calvir it was deckel tht q 
Grantee, when he appears to be a bare Truftee, is 2 


good. n to t _ Execution 1 ths er to 


ö 0 


Caſe 1. | Seale verſus deal., 1 
Preced. in N E Jeviced = all + Money in e 
Chan. 421. ment-Funds ſhould be laid out in a Purchale of 
Ono dts Lands of 3 or 4001. a Year, and ſettled on his eldeſt 
— ies Son A. — the Heirs Male of his Body, Remainder to 
CO his ſecond Son B. and the Heirs Male o« his Body, &. 
laid out in and bequeathed the reſt of his perſonal Eftate'to 4 
the Purcaſe and the Heirs Male of his e Remainder hor in 
I ee the ſame Manner. . 5 27 AW 

fo be ſertded an the eldeſt Son, and the Helly Mate f 1 wh A — 9 
Son, and the Heirs Mate of his Body, (Fc, and deviſes the reſt of his perſonal 'Eflats to his | 


eldeſt Son, and the Heirs Male of his Body ; Remainder to ſecond oc. the perion 
| * cannot be jotgiled, hut the whale veſs a 5 hs 


« TAL. * 
Where 3 or Lord Chancellor: It is clear, Ks en an can- 
40-.4.;. not be intailed, but the whole Property thereof veſts 


. in 4. as ta the other Deviſe, 1 will conſtrue it in the 


moſt liberal Senſe; and ir being directed that Latids of 


yg". a 3 it ſhall be 
— and 400 l per dme. & eke 


ee 


ee WT” tho it was -nſified, chat (his 108 43 4 
chaſed ue 
pip — ' went ing pela out in Tack, *Y meg CONALTU 
ed to A. = IP - : he 
the Heirs 


Male of his WA 3. will notdecrs it to cdl eule 
| mainder res; 1 Er. Sons. 9 dan * | 


't . 


TS 
*. 


1 a wy + » * 


% 


*. Mi chaelis; 191 


9 Ti m 5— 1 
like Mareiage-Articles, Where Lands: cooled: 0 
be ſettled upon the Huſband and the Wife, and che 
Heirs Male of the Body of the Huſband, in Which Caſe 


the Court would order à ſtrict Settlement, vi to the 


* "CRORE 


Father for Life, Remainder to the firſt] Ge. Son, to 
the Intent that the Huſband might not bar it. * And | 5 . 
an the {ame Realon ſhould do ſo ran Sb RT ED. 
2 Het 209/7:014/1."8 Sou! 1100S. Ain 4642 175 'S 18 £þ a 


+ Loh Chancellor ſaid this Caſe differed 2: Far chin © 8 
in Marriage: Articles the Children ure conſidered aa 
(% Purchaſors; but in the Caſe: of a Will, (as this was) @ vue 
where the. Taſtator:- 


Pſtate · Tail, a Court wy Equity ou 1255 3 to Dm” 


the enen by: Wa pm OUTER ns iq 517 
* . To oa. b 4 w rin 750 PF is * hn 
A + 4 1 z N 1 8 i N qt LF 14 1. te 3 een 155 


. 


vel.verſus br rice u, ee 7. 


A 1 Its Mo” A} fy A $54 


400 


a. Welch Morte 385 
gage, vis). 3 Fee of 52: per An Preced. in 


in Wales, under a Proviſd: to be void; if A. his Heirs Chan. 4. 


e 
300 on a na. Do: giving t made re- on 
hp and, the Mortgagee'to haye the Rent Which ſhould Poren 


be then in Arrear 3 but there was no Bong, or Cove» yook 0h and 


| +l. tereſt upon 
nant to pay the Money. eee on Faro nage any daa 


on ſix Months Notice agor 2 having Jeviſed his Perfonlt Eſtate to his Wife 1 
ſonal FROM able, to-ppy/the Morygage. (11.11. | N51 of ANON + 48 
1 455 9741 115 e 2444 as A 4 9 
The Martgagor continued in. poſſeſſian, end payed 


the Intereſt during his Life, and 
Legacies, and deviſed the Su 


by his Will gaveiſai 
pn of - iu ro 


whom he, made Executor 


5 y d died. U pon Which, the 1 
— pr wo ie 4 e Heir bai en 
e ae, ie ors To e 

| F 


A : IF 8 
NANG \ | 
R A ; 
F * 
. us Me ® . 
1 1 — • ä 
Ne N 


.expreſſes' his Intent to give an 7 3 1 . 


ct ta his Dabts, to bis Was and Daughter, , 5 4 


J 


292 De Term. 5 


the rpg ofthe rad in > Exoneration 


7 oY 


| ita 
| id nf ties Hang 2 8 175 T3 * 8 41 33 AN 70 
de en pr Ges nfiſted, rhe this Moriuy 
was. yer ' borrowed, Gand Debt, of. which be 
(a) In a Log Mortg or s pay Intereſt was an Evidene 3 that the 
wir. fawn, 87.1 7 was Nis 


voured' in I 5 uity, beyond an A Mini- 
174. poſt Re or an Executor; for if a Man were to artide to 
264. pufchaſe an Eſtate in Fee and lie the I eir ſhould 


and Free 27 the Executor to lay out the Money, and ſhoulditake 


ver, Counteſs 


mul, the Land when bought; and if Equity would favour dhe 
Vol. Ki Heir, ſo far, as to help him'ro a nen Eſtare, a Foto, 


to him 


in this Caſe, would it imerpoſe, to "Preſerve 
the old one; that the Mor egagor's continuing in Pol. 
ſellion ſhewed this was 1 a Debt upon the Eflate; 
and if the Mort tgagee had entered, and receivel the 
Profits, he "muſt have been bound -and = 
would have gone towards leſſening the Debt; nay, and 
 - © notwithſfanding” the Covenant; that the” Mothaigee | 
-: . ſhould'have — Atrears of Rent due on the Micha 


wt 


[ 


4 bur tue Money ſhould be paid'in, per 
1] = ch dib of th Mortgage Money fo if the 
T ere or were not of Value to pay, 


the po Sa Money, Equity would" make the Mort. 
- Yagor an Wer the * eticl bes 572 "76 Op ee 

4 T4 Fear K 16 5 15211 we) m3 5 

2 * "A very Loan of the Money — 
in Equity, and the Orer-value of the Eſtate, (v „ 
per Ann. meutgaged for 3. wo Fer it to be i br 
yon eee, . 1 ee 


1 
014561 [fl 10 by Lf} 1 £46 Vi 1 12 151 2 bins 25 23h 20% 


at. This is a nes Sale | 
hed: Mortgagee, that the Mo i 
dall 'hive the Land, until the Mort 


Heirs, ſhould pay the Moi 1 


75 
+ 


* & ES 


y; but fill fe Was in th 
Farr ae who” Mortgagor, Fherher ever . would | 


* N wy ay 
7 ; 
o | | | 
» 


pay the Money, and the Mortgagor was no 0 way. c com- 
pellable to pay it, any more than a Pawner is bound 
to pa the Money for which! the Pawn, was, made, 
neither will any Afton of Vebt lie for this Mor (0 
ie ee ly en eee ee glad 
1 ail if the Mortgage were evicted, or the 
Jand not of. Value, the Mortgage might, in Equity, 
recorer the Money againſt the Mortgagor; but that 
would be becauſe of the Fraud that the Mortgagor 
would, in ſuch a Caſe, be guilty. of; it may be re- 
ſembled to the Caſe; of a;Father'smorrgaging/his Land 
(a) and dying, wheteupon the Son uten though this ks 450, 
be a Debt, and an Incumbrance 


C | 18. E, in 4 
when the Equity of Redemption deſcends to, him, . . 
yet, as it was never the gon Debt, the Son $1 flo⸗ 5 


nal Eſtate ſhall not be applied in Exoneration of 30 
Mortgage. An 8 AR | Wer * 1 06 | | 
| 8 NN hee 200611 21 Vas: Mam) FA ie * 20 g . 


„Le Chancellor Aaked W hether there bad been, 
Ke in this Caſe, and ſaid, that here lid 
to be any Contract either expreſſed, or ee For 
the Payment of chis Mortgage Monch. Mor: Was, che 
Mortgagor any ways gompellable in bis 

pay it; and if ſo, Why ſhould his Execu 7 50 That © 
the Exonerating of the Rel out al. the P. onal Eftate, 
was the Applying eng ſtate | 
another sz or 
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nants for the Pa 5 ernon de Eſtate to diſ- 
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' Michaelis, x) — 


cata) Aeon chi „ Caſe coming on gain. to r 
argued, Lord Chancellor ſeemed to be ſtro 
Opittions that the Perſonal Eſtate ſhould be appli 
55 and Exoneration of the real Eſtate, ” 


n 7% 4 
vw EY 2 2 
* 4 
— " 3 , 
& 3 : 
os 


; 1 
644. 30 h | 17 nan 


f For the the Fate Will hd Gl, chard Ds. 
Dau. 28 = | | A _l | \-, $6 41 


: „ 


-Andif (bug u de Will wess lest) en de . 


tor's dying bed the Perſonal Eſtate ouglit to be 
applied to pay the Debts; in Eaſe of the real. Eh 


4 fortiori mut it be {oj when the Will — 


that all the Hebes ſhall he paid cherecut. e 


"+: | 
14 8 33 $44 4 A 5 « 


„ This 100 L Mane Money was & Debt, 


for ſo is all Money borrowed; indeed it was a 
of a ſpecial Nature, and for which rhire=ah «ny 
ticular Remedy; the Remedy, in this Oaſe df 
Mortgage, being not by Muplarns- at Law, or by Bil 
in Equity, but till it was a plain Remedy, (vis) by 
Ejectment t to recover r the volley on Default wok 


| a pa os | | | x vi I 34 Gas. + . 


$2 f - x 7 15 4 N = : 


4 11 ik this ; Cale the/ 3 ad in 
Poſſeſſion, it would not ade it 12 a Debt, finde 
the Creditor would 9 have had his: — | A 
his own Lines. 3 


, E 24a, e 1g eres GY * 

655 6: wie ſack : De} as the Mortgagor ck 

| Yep Care that he, his Har or 2 ns night 667 
Time be at rome to pay off. ak 2337104 Iu 
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4, Soto The FE 8 
"aki The running. on of Intereſt, und its LG 
Intereſt, was a Proof of its being a Debt, and the Pro- 
vilo ſay ing, that if the Mortgagor his Heirs or Aſſigns 
ſhould pay the 300 l. and the Rong or Arreur of Rent; &. 
in this Caſe by the Word Rent] was to be underſtood 
the mag or een ths, b oO cm > 
Lath, he - fad, From: Nana it plan ae to 
be a Debt, ui that in Ouſe a' Mortgages died, 
and the Mortgagor came to redeem, he ſuauld pay the 
Money to the Executor, and not to the Heir of the 


Mortgagee, though it was a "gn in Fes it Dong 
Money n oh ane due „A 1 


Whepefore, ut u dom the «Fad bs Lordſhip een 
it a ſtrong Cale in in erin ng 120 Heir, and © reed 
— 5 


* 
Or A 1 5 F 
155 : 15 17 tl 7 1 u * 1 he BY: et 1 91 1 * . ff 


Waring an Do Ve 1. ben Caſe 23. 
Nn. 1 15 e 75 v4 N. TS 214 A. the Rolls, 
"HE Plaintiſf was Simple · Contract Crediter of gs, 


J. S. the Teſtator, for 40 l. for: Goods ſold and welt 
delivered, and filed his Original againſt che Defendant Lav, an, 
" Executor, in order to recover rh Debt; 8 — Crodicor In | 
ng ſeveral | other (Simple-Contra@' Creditors, they gige, 2, | 
00 the Plaintiff to come in ſor bis Proportion f heran Adüon 
his Debt with the other Simple - Oontract Creditors ; ft Lan. % 
but the: Plaintiff, having firſt filed his Original, inſi : 
_ _ paid bis Mhale Debt, in Preference to the er mayo 

= OF SE IE buf mort Safi rr 900 rn ger Cs 

') 9 ee tro. FH ar ads - va 1 
Abad which, ;the;Þ Executo and the eier Simples | 
Contragk- INE — n 5 
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De 7 erm. 1 ebe, 17 1 


ſeveral 


the Defendant the Executor, and the other Crelitors ; 
and all this Matter dein diſcloſed 800 the Arif ves, 


Creditors ſhould NPY ſhard the Aſſers bernd . 
excluſive of the Plaintiff; and in order to bar the 


Plaintiff at Law, the Erechtor gave judgment in the 
Quamum Meruits brought by the other Simple 
Contract Creditors, for the ſeveral Sims of Money which 
were laid as the Damages in the Declarations, without 
aſcertaining the Damages by Writ of '*Enquity ; but 


: * 
97 


Care was taken, that thoſe Damages laid in the ſeverd 
ane ſhould not exceed the real bet 


3 : Pre. ; & 3 hp . A * 


| And on Bill broke by the FO eee ee 
ditor, who was thus excluded by ht Articles between 


1ſt, It was agen that boch in "Law; * wit 


f an Executor might retain for we Ne Debt v w len in 5 


Us: Erecutor might prefer hi 
I orkier rogers in "OO Degree.” 


equal 257 2. 50 SUL ee en re 


e 1 


Nets it wit inſiſted upo por by 2 — . that > m 
10 might be 3 


* * ,. y N 1 { 7 : . 9 NE 1 53 ; 


Je! t Was n 9 0 the mme of an Add, 


an Executor could not pay another Creditor, before 


ſuch other Creditor had recovered Judgment; but ſtil 


the Executor was at Liberty to confeſs "ſuc 


N Jude: 


ment as he had done here, ard he might do it in-fuch 


Manner as here was done, "wiz; by confeſſing 
ment for the Damages laid in Ae ed and if | 
this was for more than the juſt Debt, the Pla 
N — might reply, that ſuch — was not pro c- 


m. Houſe of De 
Caſe of legal Aſſets, migbe gie giye 1 105 


Judh. 
aint at 


juſto debito; that in the Lord Orford's 8 Caſe * in 


in Chancery, it was adjudę ide 


one Pes in Preference wo 'agothex 35 und that 
4 l 


De Term £ Michael, == 


though in the Caſe > Rip and Mott (4) it ola Alb 6) Prec i 
org in an Executor, pe nding an Aion Ac Law, ox TL 22 
Bill in Equity, could not bal ew ry to another, 
yet that Caſe was cited in this Orford's in the 


Houſe of Lords, but did not prevail, uy N. v 
Orford's Caſe has nb * Nein. 4" 0 5 0 aha 


That, beſides % Abo Le ee io 

5 + Reaſon of the Thing was very ſtrong, viz, that where- 

ever a Creditor could gain an Advantage at. Law, E- 8 
uity ſhould not deprive him of it; for all Creditors | 

had but an equal Equity, and therefore where one of 

them had . an Advantage at Law, he A to P 

it. Vigilantibus Tre ſubveninne.. ; 


r. If the Plaintiff deſires: it, I wil ſend | it to 
the Maſter to ſee, whether the Lan, pray - confeſſed 
to the other Creditors be for more thats. real © 
Debts; but in this Caſe, the Plaintiff n not x thinking HEN 
math. his while, the Court diſmiſſed the Bill without 
Coſts, it being ſo hard a Caſe; but afterwards, on Con- 
ſideration, che Maſter of _ Rolls gave Colts, and the 


= on re was d by the ou Chan- 
Or. 2 | 2 5 Ft WL 


i 
}, 
. 


#1 1 15 


Raul verſus Peuel 


A. And B. had been Fellow 1 4 0 4 had mentor 


| 2 great Friendſhip for B. to whom he owed, upon 
an open Account, Monies computed to be u pwards mm 
of 300 1. and being a Bachelor, but having Bro- the Surplus; 
thers and Siſters, made his Will giving a Legacy of pon. 
500 J to B. and alſo: Legacies to his Brothers and the next of 


dilters, and appointed B. Executor, without expreſsly dow | 


| Executor anſwers, and waves the Benefit of the Su this by Milako of he Lav in 2. Bars 
denied u Anſwer, though he proved the Teſtator intended he ſhould have the Surplus, : 


4 G _ diſpoſing | 


'\ \ 


| diſpoſing, by his Will. of. the ese of is. * 
: nn. Joon. 1 which he carny bre wel 


4 The. Babe und; Siflers, * —— of. Kin to th 


Teſtaror, brought a Bill againſt B. the Executor, al 
ledging, that he Was but A IT | „58 to the ple t 
of the Perſonal Eftate, there being no Diſpoſition of it, y 
and he having an expreſs Legacy. Alſo aulit that y 
the Legacy of, 500 hold be deemed «in "oY 
b 

F 

I 


* Debt which A. owed: to 3. 105 
The Bene put is i an a by N 8 a 
mitted himſelf accountable for the. Surplus, but. nhiſted, 
that he ought to have the Legacy, ond his 
MER: 


* 


Bs ee #5 rr 5h cakes 2 Reſolution ; 


| ſubſeq uent to the Caſe of Boer and Munt, (u) in 
(a)Videante the ( 00 Ducheſs of Beaufort s Cale, and that of H 
"14 and Smith, had allowed, that though there was an Ex- 
preſs Legacy given to the Executor, and no Deviſe of 
the Surplus to him, yet the Executor ſhould, on ibe 
particular Circumſtances of the Caſe, have ſuch Surplus 
he prayed, that he might amend his Anſwer; but va 

* denicd by (5) the Maſter of the Rolls. 


\ 


And on Hearing the Cauſe, bis Honour op 
the Legacy to the Executor over and beyond the Debt, 
but ordered, that, having waved the Surplus by his 
Anſwer, he ſhould account for it to the next of Kin, 
though there was ſtrong Proof that the Teſtator in- 
tended. the, Surplus to the "Has and had directed 
the Scrivener to inſert in his Will a Bequeſt thereof to 

(c) VideLady him; but that the Scrivener ſaid this was unneceſſary 
Cate os for, chat the Executor would take this . 0 d 


cited ante 9, Cour ſe. 
. 116. 
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Pioch thi Deciee 1 Paint arge to 0 Lord 
Chancellor: comper, where it was urged» for the Appe 
lants, that this Legacy mult go! in Arden, "he 
Debt; that every ane muſt be juſt beſote he is 'boun- Legzcy ſhall 
tal; and that it had been "decreed, "where! 4 3 / 
was bound to give a Portion with his Child, and» after» of a Portion. 
wards by his Will gave a Legacy to futh Child, of as 
great, Zig Bhiies than the Portion, this ſhould 
be (even in the Caſe of à Ohild) a Satisfactiom of the 
portion; and they cited the Maxim in the * et 
Debizor non ee i e dee as 


ne e Mount 0 _ dee Eier 
this Debt are material; for if it wWas an open Tan f 
and running Account, betwixt 


N tisfaQion f 
"Salas. and his * Debt upon 


Executor, (as is inſiſted by — of the Counſel) 10 red nes = 
that it m to the Teſtator, whether it on 4 


ight not be knowr 

be did owe any Money to the Executor, or not; then which Side 
the Teſtator could not intend the Legacy to be in B .. 
tisfaction of a Debt, which he did not know that be 
owed, any mote, than a Legacy can be aà Satisfaction 
of a Debt contracted (4) after the making of the () Sl: 
wil; and this Caſe differs much from) that f a Be- Siegl, 
quelt from a Parent to a Child, of à Legacy which Ga 408 
was as great, or greater, than the Portion which the 
Father was bound to give ſuch Child; for, in that 

Caſe, the Intent of ſecuring the Portion was 

only that the Child might be provided for by the 
Parent 3 which End | was anſwered by the Parent's 
giving an Adequate, or greater aun; to the Child by © 

bis Will; and then ſuch Legacy might be taken to 

be in eee of the Land, "which ( probably) was 

before charged with it. But let it go to the Maſter to 

ſtate hay ch Debt man ariſe; with all the Circum- 


With 


A 
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Wich R egard to the babe Point < 10 ee " 
Loxdibip 4, upon the Tini petitioning to re- 
hear, the Cauls was open as to the whole, and er every 

Part of it with Reſpect to the Defendant; while; in re. 
lation to the Plaintiffs, it was only open as to thole Parts 
of it complained of in the Petition ; chat it would do 
very wk if this Point concerning the Surplus were 


once ſertled, and certain, either wa 3 yet in this Cafe, 


where the "Defendant himſelf had, by his Anſwer, 


waived any Title to the Surplus, hy would nts , gin 


his own Conceſſion, decree it for bim. eee 


But in Eaſter Term 1918. this Cauſe "vomit on 
upon the Maſter's ſpeci 
ker ſaid, he could not but incline to help the L Defen- 
dant, who by Miſtake, or Miſadvice only of his Conn- 


fel, was in a Way of loſing his Right. Therefore, if. 


the Plaintiffs 3 bind the Defendant by his Auſwer, 
from taking the Surplus as Executor, they ought to take 
it upon the Terms in the Anſwer, (viz.) the Executor 
waives the Surplus, but inſiſts on his Debt and Legacy; 
and conſequently decreed that the Defendant, in this 
Caſe, ſhould have both his Debt and Lega cy ; even tho 


the Legacy appeared, by the n 8 "A to be 
much . the Debt. . 


Caſe 76. bo 1 | Anonmus 
In 1 he D Epuladly, PU Anſwer of one Defendant mal n not 


hs e be made uſe of as Evidence againſt another De- 
of one De: fendant 3 but one -Defendant ſaying by his Anſwer, 


fendant may 


be read a- that he was much in Years, and could not remember 


gainſt the the Matter charged in the Bill, bur that J. S. was his 
Attorney, and tranſaCted this "Matter, and J. S. the 


»% 


al Report, Lord Chancellor Par- 
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attorney bing made a oc and giving an Ac- 


count of the Matter: e eee 
Here, a Motion for an In a. Lord = - 
per ſaid, theſe Words in the firſt. t's Anſwer | 
mounted to a by a to — 8 An- 
wer, and for t | A 
vgly was read a 
Anonymus. Ce 56 


N Injunction upon an Attachment, or a upon an At- 


or upon the Defendant's praying Time, does not tichment c 
extend to ſtay Proceedings in the Spiritual Court, 8 
it does to Ray Proceedings at Law; ſo tha 


75 


proceedings in the 
to be moyed f 


1 flay 2 
3 Court are to be N es 
„„ Quere, w. | Rule 
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Caſe 55. Cool verlus Oakley & E „. 


Sir John 1474 901 111 ee 

Trevor Ma- ; | 
fer o the Grin Cook; one Ur tit e — 3 
_ Benjamin Cook, went beyond Sea in "his Father's 


One bein; 
on Ship- I Life-time ; afrer which, his Father, -polſeſ- 


board, and ſed of a conſiderable Leaſehold Eſtate, deviſed two 


| intitled to 


Part ofa Thirds of his ſaid Eſtate to his five Children equally, 
2 and one Third to his Wife, and died; then the Wife 


hos by the died, having deviſed her Third to her Children equally. 
th of his 
Father, which he did not know he had a-Right to, makes his Will at Sea, and deviſed to 


his Mother (if living) his Rings, and makes A. his Executor, and deviſes to A. his red Box, 
and all Things not before bequeathed ; this ſhall not paſs the Leaſehold Intereſt, or what the 
Teſtator did not know he was intitled to, but hal be reſtrained to adams yn * 


e ot AO” 


Ae Olen the * Jain been beyond 
Sea many Years, and being on Ship-board, made his 
Will, and gave to his Mother (if alive) his Gold Rings, 
Buttons, and Cheſt of Cloaths, and to his loving 
Friend, the Defendant Francis Goſtlin, (who was on board 
with him,) his red Box, Arrack, and all Things not be- 
fore bequeathed ; and made 8 3 ſole Executor. 


I 


— ww . 


Dr Te W. Him in 


13631 | | > 2 361 n 1 0 Mt 4 (1 


- It ed | in * Ganſe (and m by Gilbert's 
Will,) that he did not know chat his Motlier was actu- 
ally dead, and Ty could not know what E- 
ſtate was given him b y | his Mother ; and tho! he knew 
his Father was dead, 
Will his Father had "#4 or what his Father had —_ 
or whole he was {gridled 2 brat dene of his eee 


7 


1 
And it Was infiſted * Behalf of the Teftator's Bro- 
thers and Siſters, that here being 
giren to the Executor, (via) the Teſtator's red Box 
and Arrack, it could not be preſumed, but that if the 
Teſtator had alſo intended to give him his Share in the 
Leaſehold Premiſſes, he would have mentioned them; 
and if he did not now. he had any 
the Leaſehold Eſtate, then it was plain he could not 
intend to diſpoſe of it; and the Deviſe of all Things 


not before bequeathed, — not be intended to pas 
the Leaſehold Intereſt, or real Chattels, but mere 


perſonal Things only; ſuch as were on board the Ship, 
or Things ejuſdem generis with thoſe above-mene 
tioned ; that it was to be intended he did not know 
that be Was intitled to any Part or this Leaſehold E- 
ſtate of his Father, in regard, he would (in all Proba- 
bility) have given "forme Share thereof to füs Mother, 


to whom he gave, and for whom, he. ſeemed to haxe | 


deſigned, - the moſt val able Part of his Subſtance; for 
he gave to her his Rings, Buttons, and Cheſt of Cloaths. 
It was alſo conſiderable, that-Goſtlin was a meer, Stran+ 
ger; and on the other 
Relations, as nenen and er- and that | 05 e 


i ; 
by " LE” * 2 1 U 75 
+ al Po * w# " $ 3:0 


The Maſter oft the Rolls decreed, Fa. Gf t _ Ex. 
ecutor, ſhould be but a Truſtee, as to the Surplus, for 
the Teltator's Brothers and Silters ; but that with Reſpect 


. 


yet he was not informed what 


an expreſs Legacy 


kurt Shark i 
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r Hand, the Teſtator had: ſo neat 
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| Subſequent 


Marriage, 
and having 
Children, 


conſtrued a 


Revocation 
of a Will. 


(b) Vide Cic. 


to the Buttons, Rings, Tc. given to the Mother, they 
were lapſed Legacies, by Reaſon of the Mother's dy. 
ing in the Teſtator's Life- time, and ſhould therefore 
fall to the Executor. 115 u E - bet 


64 
* = z oy 


Alſo upon this Occaſion his Honour mentioned z | 
(a) Caſe, that he remembered to have been adjudped, 

where a Man made a Will, and appointed & & (who 
was no Relation,) his Executor ; afterwards he went 
beyond Sea, where he became Governor of one of the 
Plantations, and ſent over for an Engliſh Woman f 
his Acquaintance, whom he married and had Children 
by, and died without any actual Revocation of his Will; 
yet it was determined, that this total Alteration of the 
Teſtator's Circumſtances, was an implied Revocation 
of the Will; and in Affirmance of this, Sir Joſeph .. 
kyll cited this Caſe from the Civil Law, Pater + 
dens filium ſuum eſſe mortuum alterum inſtituit hereden; 


$4 filio domi redeunte, hujus inſtitutionis vis eſt (b) nulla 
ratore, : DEE ; 
| Cantab. Ed. pag. 69, 102. & Dig. L. ult, de Hzred, Inſt, { 4 4 $4 3 : f 3 5 *; 


a 4 * 5 * 
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(a) This Caſe appears, in another Part of our Author's Reports, 


have been that of Eyre verſus Eyre, which the Maſter of the Rolls (Sir 


Jobn Trevor) ſaid was reported to him by Treby C. J. and ſome eminent 
Civilians. See alſo the Caſe of Lug verſus Lug, Salk. 592. where a Will 
of perſonal Eſtate was preſumed to be revoked by Alteration of Circum- 


ſtances. But more particularly the Caſe of Brown verſus Thompſon, head | 


at the Rolls 8 Dec. 1701. where Sir John Trevor held, that a ſubſequent 
Marriage, and having Children, was a Revocation of a Will of Law; 


and diſmiſſed the Bill of the Legatees claiming Legacies charged on the 


Eſtate by ſuch Will. I find indeed in the Regiſter's Book, that Lord 

Keeper Wright, in the Fuly following, reverſed the Order of Diſmiſſion, 

and decreed the Payment of the Legacies ; but in the Abridgment of 

Caſes in Equity, Page 413. it is faid, that it was on the particular Cr- 

cumſtances of that Caſe; and that my Lord Keeper allowed the Stutute 

of Frauds and Perjuries did not extend to an implied Revocation. 
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Dyoſe verſus Dyoſ. 
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R. Dyoſe of Gray's Im had a Wife and three Sons; 
his real Eftate was ſmall, but he had a perſonal 
Eſtate amounting to near 20000 J. and by his Will 


were then all Infants, and ſhortly after dice. 


On his Death, it appeared, that the Bulk of his per- 
| ſonal Eftate conſiſted of few Tems, (vz.) In Eaft-India 
Stock, Bank-Stock, and Monies in the Government 


| Afterwards the Wife married one Tyndall, who con- 
verted great Part of Mr. 'Dyofe's perſonal Eſtate, and 
went beyond Sea; and the two younger Sons bringing 


their Bill in this Court for their 3000 J. Legacy, it 


was urged that it would be hard on the eldeſt Son, to 
whom the Father intended to be moſt bountiful, if he 
muſt be poſtponed to his two younger Brothers, by 
their being firſt paid their Legacies of 3000 J. a- piece 
with Intereſt, before the eldeſt Son ſhould come in for 
any Thing, ed eee 


7 


Lord Chancellor: Let the Maſter take an Account of 


what was the clear perſonal Eſtate of the Teſtator 
Dyoſe at his Death; and this perſonal Eſtate lying in 
a narrow View, and conſiſting chiefly but of few 


His Lordſhip was of Opinion, that the Teſtator 
Doſe, muſt, at the making of his Will, know what 
EE 3 his 


| the ſpecial Circumſtances of the Caſe. 


Caſe 78. 


© Lord Chan- 
collar Cow- 


per. 


A reſiduary 
tee, on 


| N 
7. 1 1 | | "3:4 an > N > ., - 2 : Aſſe | 
r os et Per are grry, nn of 
Sons, and the Surplus to his eldeſt Son, and made his come in pari 
Wife Executrix and Guardian to his Children, who 74% with 


the other 


tees, 
Reaſon of . 


_ 9 - Dr 2 


3 ho Term. K Hill, mA 


nn 


his en would amount unto, hey his Debrs and 
Legacies paid; and that he meant this Surplus as 3 


Legacy to his eldeſt Son: Whereupon the Court declared, 


it ought to be looked upon as ſuch; and directed, that 
the Maſter ſhould compute Intereſt, as well for wha 
was the Surplus of the Teſtator's perſonal Eſtate at his 
Death, for the eldeſt Son, as es the two Legacies of 
3000 |. a- piece to the two younger Sons; and if any 


of the three Sons had received any Part of the perſs 


nal Eſtate of the Father, the other two were, in the ff 
place, to receive as much, ſo as to put them all upon 
an equal Foot; and afterwards all the three Sons were 
to receive part paſſu, in reſpect of the Value of the Sur- 
plus given to the eldeſt Son, which was to be taken as a 


Legacy, and in regard to the Leys 4 J each 


to the two younger Sons. 


Lord Chan- 


Caſe 79. Aren U verſus Mayor f 2 


Key i: Swe 1 nn 1 
= 7.30. T HE Earl of 4 hlesſord was ned i in Fes pt 
Grantee of 


Fee-Farm- 


Rents as Ved to the Crown upon the Grant of King Edw. 1. 
_ the ame of divers Franchiſes to the Corporation 


Power of 


Diſtreſs as which Rent being, amongſt others, fold by the Crown 


= * . by Virtue of — Statute of 22 Car. 2. cap. 6. (for the 


may diftrain Advancing of the Sale of Fee-Farm-Rents,) became 


pe yr veſted in the ſaid Earl; and by the Words of the above 
Tenant, mentioned Statute, as full a Remedy is given to the 

je te . King's Patentees, their Heirs and Aſſigns, as the King 
| Rent Himſelf had, excepting an Extent, 


so that the Earl of 4 vlesford (among other Privilege) 


might undoubtedly have diſtrained for this Fee-Farm- 
Rent upon any other of the Lands belonging to the Core 
poration of Coventry; but the Lands of that Corporation 


2 being 


to a Fee-Farm- Rent of 50 1, per Annum, reſer- 


Do Term 4 Hil. _—_ 1 — 


P 1 


being wind Sequeſtration, for m Non- peyment of a 

Sum of Money decreed to belong to „ 5 

Charity, this made the Di e 
And che Lord 1 having Ae 10 his af. 


Firft, That he King — a Kee out of 2 \ The King . 


may reſerve 
Franchiſe, or Matter in as well as out of R Rent out of 


Lapds, and might üg on any other Lande of f the bers. 


corporeal, 


Tenant for it. ndnd may di- 


ſtrain for 


| this Rent on any other Lands S the Tenn; but not un füch oller Land ef the Tenant as 


are let out A or extended. & — diſtrain Win che Tenant 


under n ee. 


Secondly, That tho' 170 Viewe of the aid States 10 
(ar. 2. the Grantee of a Fee-Farm-Rent had the like 
Remedy, by Way of Diſtreſs, as the King himſelf had; 
yet that ſuch other Lands muſt be in the actual Poſ- 
ſeſſion of the Tenant: For if the Tenant ſhould: have 
made any Leaſe for Vears, or at Will only, the Goods 

or Chattels of. ſuch an Under-Leſſee were not diſtraina- 
ble eren by ey 2 es and on ts not wh. his 


Grantee. 


Thirdly, That as | any „ Dunks manly the King $ Te 
nant, of the Lands not held of the 2 would pre- 
vent even the King s Diſtreſs : So if there were an Ex- 
tent upon an Elegit of ſuch other Lands, the Goods or 
Chattels upon = Premiſſes ſo extended, would not be 


_ ; for this was a er Eſtate chan an Eſtate at 
V. 


But it was ſaid, a Sequeſtration was only in Nature 
of a Levari at Common Law, and that the Party ſe- 
queſtring had no jus 4d rem, vel in re, the Etſtate 
of the Premiſſes remaining, in every Reſpect, as be- 
fore ; ; and that it would be an extreme — 4 

uc 


—_ 


De Term. J. Hill. 1915. 


Sequeſtra- 


tion 1s fa- 
voured as an 
Execution 


and Fruit of 
a along Suit. 


ſuch Proceſs. of Sequeſtration ſhould be allows to be 
made ule of, to hinder a plain precedent Right of am- 


—_— 


unn 


other. | | „ 


On the other Side it was argued, that ſince a Segue- 


ſtration was the Execution and Life of à Court of E. 


quity, and was the Fruit of a long Suit, ſo for that Rez. 
{on, it ought to be favoured. However, the Matter ended 
in this: The Lord Chancellor held, he could not (a 


was prayed) order the Sequeſtrators to pay the Arrears 


of the Fee-Farm-Rent out of the Money or Rent ſe 


= : == ; I mes Ht ne — ——— —— Org Zo ¶ ů N tens” 4” 22 
2 — — — — I —— — ET — . 


Diſtreſs. 


queſtred; in regard the Earl of Aylesford, the Claimant 
thereof, had no Decree, or Bill for the ſame; not 
was there any Contempt, on which the Court could 


ground a Sequeſtration, as to the ſaid Earl, in Reſpect 


of his Fee-Farm-Rent, ſo as to let him have the Be. 
nefit of this Sequeſtration; and ſhould the Sequeſtraton 
be ordered to pay him the Arrears of the Fee - Farm 
Rent, this would be to put the Earl in a better Com- 
dition, than he would have been in, had there been no 
Sequeſtration. eg ied 


| Wherefore the Court ordered, that the Earl of Hil 
ford ſhould be at Liberty to diſtrain for his Rent at 
Law, without - incurring any Contempt in Equity; 


and that no Leaſe or Eſtate derived under the Seque- 


ftrators, ſhould be made uſe of in Evidence againſt | 
the Claimant of the Fee-Farm-Rent, to prevent the 


Afterwards C. J. Parker informed me, that he 
thought it might have been proper to have determined, 
that the Sequeſtration was as the Hand of the Court 
upon the Eſtate, and where a Right to a Fee-Farm- * 
Rent appeared to be prior and indiſputable, the Court 
might reaſonably enough have ordered Payment; ele 
the Earl, for ought appeared, would be in a . Coty 

2 | Qition, 


= 


De Term. J. Hill, 171. 


dition, than if there had been no Sequeſtration; for 
till the Sequeſtration, the Corporation paid the Fee- 
Farm - Rent 9 and now they were diſabled 
purely by the Sequeſtration, and putting the Earl to 
diftrain, was putting the Charge of this Suit upon the 
Eſtate; whereas nothing appeared to the contrary, but 
that the Corporation was ſenſible of the Earl's Right 


» 


to the Rent, and deſired it might be paid. 


As to the King's Power of Diſtreſs on any Lands of 
the Tenant, tho' not held of the King, 5 Co. 4, 56. 
1 Rol. Ar. 670. 2 Rol. Ar. 159. 2 Infb. 132. 4 lad. 
119. Laue 39. were citſe. cl 
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| Caſe 80. 


A Son, who 
after his 
Father's 
Death is a 


man in Tail, 


ſells this Re- 


Fg . | „ 450 
0 f 3 | 


DE 


? 


* 7 , 
Þ N _ 3 4 1 1 
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 Twiſleton verſus Griſſitb. 


N a Bill brought to ſet afide a Sale of a Reverſion, 
the Caſe appeared to be, That the Plaintiff's Fx 


in Tail, Remainder over to a third Perſon. 


mainder at an under Rate; Court ſet aſide the Conveyance, 


That the Plaintiff the Son, having married a Wif 


with a ſmall Portion, thereby incurred his Father's 


Diſpleaſure; but upon the Wife's Father's advancing 


Joo J. for her Portion, the Father made a propor 


tionable Settlement, and received the Son and his Wite J 


into his Houle. 


Afterwards, the Defendant, having been an Attor- | 
ney, (tho he had left off practiſing for a conſiderable 


Time, yet) took upon him to adviſe and direct the 
Plaintiff in every Thing, and profeſſed great Friend 
ſhip for him; and after his Father was reconciled to 


him, and when the Plaintiff, being in Debt, was deſi. 


propoſed 
Giving 


rous to ſell this Reverſion to his Father, who 


ther was Tenant for Life, Remainder to the Plaintiff 


Remainder- | 


— 


| * 


m—< 
* 


De Term. Paſche, 1716. he 311 


a — * * Se cud 1 


Giving him 1000]. for the ſame, the Defendant by 8 
Letter diſſwaded him from it, declaring that this was 
no valuable Conſideration. ba te 


But in about a Year afterwards, when the Plain- 
till's Father was ancient and ſickly, and in a very deeli- 
ning Life, the Defendant himſelf bought this Re- 

verſion of the Plaintiff for 1050 l. when the Eſtate 

was worth 150 L per Annum; and the Plaintiff at this 
Time was thirty-four Years of Age, and had a Child 
about ten Years old, who was inheritable to the In- 
tail; and the Plaintiff levied a Fine of this Reverſion 
to the Defendant. ti 44 breech 


* 


5 
1 


In about two Vears Time the Plaintiff's Father died; 

| and upon the Plaintiff's Bill to fer aſide this Convey- 

ance, he, in order to gain an Injunction, by the Di- 

rection of the Court, ſuffered a Common Recovety, 

and declared the Uſes of it to the two Senior Six Clerks, 
{ubje& to the Order of the CouvTrr. 


And now it was argued for the Defendant, that here 
was no Fraud in obtaining this Conveyance ; that the 
Defendant ran a Hazard of loſing his 1050 l. in caſe 
the Plaintiff had died without Iſſue, in the Fathers 
Life-time ; and it appeared, that the Plaintiff himſelf 
bought a Commiſſion to go into the Army; and the 

Child, being about ten Years old, was ſubject to many 
Diſeaſes, that might take bim off, as the Small - Pox, 
Vc. and as the Defendant ran the Hazard, fo he ought 
to have the Benefit thereof; that if ſuch a Tranſaction 
as this, were liable to be impeached afterwards in a 

Court of Equity, it would be almoſt impracticable for 

an Heir ever to {ell a Reverſion-z, and that a Purchaſe, 
if fairly made, was not to be ſet aſide meerly for itz 

having turned out a good Bargain. e 1411 


. 
"us 


But 


* ik. * „ ——_— — A. 


* ” 


"IF" 


But Lord Chancellor decreed Relief upon | Pay: 
W695 ing his Opinion, chiefly, upon the Caſe of (4) Berne 
One lens and Pitt; where the Plaintiff's Father was Tenant for 
an Her Life of a confiderable Eſtate, Remainder in Tail to the 
pay 2:00, Plaintiff, Remainder over; and the Defendant lent 


ther, de upon which the Plaintiff Berney gave two Judgment 
map. Tg of 5000 1. a- piece defeaſanced each of them to pay 
ved) Joo J. in caſe the Plaintiff ſhould ſurvive his Father, 

and to pay Intereſt for the ſame, in caſe: he ſhould 


marry in the Life of his Father, but if he ſhould die 


0330. . This Cauſe was firſt heard by (b) Lord Nottinghan, 
who denied Relief: And after that the then Plaintif 
6 Ta had been conſtrained to pay the Money, (via) 3390ʃ. 
> Jac, 2. upon the Decree ; yet upon the (c) Re-hearing before 
the Lord Feffereys, his Lordſhip did relieve ; declaring, 
that theſe Bargains were corrupt and fraudulent, and 


their Education, and to the utter Ruin of Families; 
and that the Relief of the Court ought to be extended 
to meet with ſuch: corrupt Bargains: and unconſcionable 


5 Caſe of an Heir, and who was the leſs upon his Guard 
with the Defendant, as he pretended: nothing to him 
but Friendſhip, by incouraging him to leave his Fr 


ducing the Lord Feffereys's. Decree, was, ( 


R — — 8 


ment of Principal and Intereſt, and full Coſts; ground. 


if he fur- the Plaintiff the two ſeveral Sums of 10001. and 1000], 


. r — a 8 td 


in the Life of his Father, then the Principal was to be 


tended to the Deſtruction of Heirs ſent to Town for 


Accordingly Lord Cowper laid; - this alſo was: the 


ther's Houſe, and diſſwading him from ſelling. the 
Reverſion to his Father for 1000 l. which was but 
50 J. leſs, and this a Year before; that the Reaſon in- 


probably) tw 


= 


renee ee ee eG ee eto ttetmntaemete 
De Term. Paſche, 1716. 313 
- diſcourage a growing Practice of devouring an Heir, 
on a Confidence in Lord Nottingham's Decree ; but 
Lord Feffereys's Decree ſtanding, ſhew'd that every one 
thought the ſame was juſt ; and that there was there 
fore no Attempt in Parliament to reverſe it. 
- 8 © Ft 1 | OR" 
His Lordſhip added, he ſaw no Inconvenience in 
the Objection, that at this Rate, an Heir, without Dif- 
| ficulty, could not fell a Reverſion; this might force 
an Heir to go Home, and ſubmit to his Father, or to 
bite on the Bridle, and indure ſome Hardſhips, and in 
the mean Time, he might grow wiſer, and be re- 
claimed. 5 3 


1 TIL _— 22 
ela... Ah re — 


Wherefore let the Plaintiff be relieved on Payment 
| — Intereſt and full Coſts; I mean liberal 
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DE 


Term. 8. Trin nitats 
1716. * 


c 81. Copeman verſus Galla 


— MA DE a Bill of Sale of ſome Leaſes ada Per: 


* * ſonal Eſtate to B. and C. in Truſt to pay 4 
gowered to Debts; at firſt B. acted in the Truſt; but afterwards 


r of C. took the whole into his Foſſeſſion, nd ated un 
Truſt fr and. became a Bankrupt. 

another, | ; 

they are not liable to the Bankruptcy, either in Law or Equity. 


Upon which, 4. brought a Bill againſt C. and 
others, to bring C. and his Aſſignees 1 the Com · 
miſſion of Bankruptcy to an Account touching the 
Perſonal Eſtate of 4. ſo aſſigned in Truſt for the Pay- 
ment of his Debts, as aforeſaid. And Lord Comprr 
being about to pronounce his Decree for the Plaintif, 
(via.) That the Defendants ſhould account, ſaid, that 
he bethought himſelf, there was a Clauſe in one of the 
Statutes of Bankrupts which might affect this Cale, 
| where it was declared, that the truſting Goods in 
the Poſſeſſion of a Bankrupt, this gave him 45 
4 l 


_ as. — th 


Fin 116 


7 Ter rm. 
—— — 


« dit, and induckd others t to truſt him, and en a 
« ſhould make the Goods liable to the Bankrupcy; 
wherefore he directed, that the Statute ſhould be 
looked into, and particularly the Clauſe in the 2 lſt 
of 7 I. cap. 19. ſeth, 10 C11. which being accord - 
ingly read, A to be in 1105 © en Words: 
(vs) F 41 | N i KA | wa 


« And for tan it 8 falls o. pi, 6 may! Pers 
« ſons before they become Bankrupts do | convey 
« their Goods to han Men upon good Conſideration, 
« yet ſtill do keep the ſame, and are reputed the Owners 
4 thereof, and diſpoſe of the ſame as their own, 
« be it enabtell that if at any Time hereafter, any 


« Perſon or Perſons ſhall become Barſkrupt, and at 
„ ſuch Time as they ſhall ſo beceme Bankrupt, ſball 
Aby the Conſent Ar Permiſhon of the true Owne WP 
and Proprietary, have in their Poſſeſſon, Order 
and Diſpoſition, any Goods,-or-Chattels, wWhereof 
* they ſhall be reputed Owners 5 and take upon them- 
4 {elves the Sale, eration, or Diſpoſition as Owners, 
© that in every ſuch Caſe ſuch Goods ſhall be liable 


4 to the Stor ace t's Debts, as if hay n ne 
proper Goods of the Bankrupt” 


$1 ws 1225 * 


pon the reading of which Clauſe Lad: Chancellor 
declared, that he * ght this Clauſe governed the 


Cale then before him, Eo RAIN ee the 
Plaintiff s Bill dr Colts. 


7. 


112 


haus! being of Counſel for the FR ME. Me 
the Clauſe of the Statiue, did, at the riſing of {the 


Court, deſire, that we might have another Day ($0 
ipeak to this Clauſe, it being a very hard Caſe; which 


Lord Chancellor granted; and accordingly; 21 (% mo- (a) June 9. 


ther Day in Trinity; Tem Rs the . 5 OY en 
*. 1 a Point w. . Ka tl . rift $474 Align 


1 ob- 


Miſtakes, in dividing” this Paragraph of the 4 on 


Court; ; in Regard, it will be taken, as if the Fan- 


| 7 #7] 


1 — < at oY Printer ef che aue "A 


which the | preſent Queſtion depends, and in 
it no Part of the der Clauſe, ſo that this 


being read to the Court, without the — and 
. as a Subſtantive Clauſe, had, the greater Weight” 


gainſt us; and, indeed, in like Manner, the lift 3 
Words of this very Clauſe (via.) for the better Pay. 


ment of ee s Debts, and diſcouraging of Men | 


to become Bankrupts] belong to the next folle 


Paragraph of the Act, N une xt the 8 


mane of this. 5 
, probably," this will be Ei no ee its ths 


raphs were all rightly divided, it being a plain” Mi- - 

take of the Printer, and in the Act itſelf, in the Par- 
liament Rolls, there are-no Paragraphs, but a Co 
ation es ans" = the lame Lines.” L fe”; 


— 


Bur as to the princi 4 Queltion,'i it is to ws: obſeritd, 
4 the Chief End of the Statute was 10 E Frans 
commited by the Dana. 2 e on 


In the Clauſe juſt preceding this, ĩt enables the Com- 


miſſioners to proceed when the Bankrupt, by. Frm 
makes hinalolf accountant to the ng" TY 


Alſo, if 1 Bankrupt fmadalendly 3 ks 


Goods, or will not give an Account how he became 


a Bankrupt; this Act ſubjects the Bankrupt to ug | 
( a) cy and to the Loſs of one oP his Ears. - 


EI chat che Clauſe in Queſtion, was | Incendel wh 


to prevent a Fraud in the Bankrupt; and not to pu- 
nim an innocent Man, or a third Perſon 5\and all the 


4 n 


De "IDS s. Trin. 916. 


Meaning of this Clauſe is, chat 1 the — — 


elf aſſigns over bis own Goods, and ſtill a in 
poſſeſſion, and acts as Owner of them, th 
liable to his Debts; for the Continuance pron the Poſ- 
ſeſſion is a ſtrong preſumptive Evidence of Fraud; 


but this Preamble extends only to ſuch Goods, as were 
rah in che Bankrupt, d continued in his 


poſſeſſion. 


0 1 muſt ade the Wark © of the Clauſe are W 

but I take it, that according to the Common Rule of 
conſtruing Acts of Parliament, and the Reaſon of this 
Caſe, the Generality of the enacting Clauſe ſhall be 
qualified by the Preamble, which is Led al and parti- 


cular, and expreſsly ſaid to be the Reaſon « mo 


the Act. 


The Preamble of the Ad has batn always * 
material in the Conſtruction of it; and 
Coke it is called the Key of the Act of N to . 
open and n the Meaning thereof 


And the Wan in 5 Caſe: aying, - 


and yet continue in Poſſeſſion and dif] 
* be it Enacted, Nc. (ſo that firſt the Miſchief is 
recited, and then comes the Remedy, ) therefore it is 


and it is much” more ee that it ſhould hold in 


the preſent Caſe, where, if the Clauſe ſhould not be 
reſtrained by the Preamble, it wean eren ens 
feſt * 1 


0 N * 
+ Pl ö 3 Wa 4 Y , 
3 | . n \ 0 . 82 i 
1 4 M 1 | n bo op If 
A 4 ö 4, 


Preamble of 


an Act of 


2 the Lord Parlamen 


| 
= 


| uo. e tonen E vide hi-. 


. fer 
that Bankrupts frequently convey over their Goods, 
of chem, 


reaſonable to conſtrue that the Remedy ſhall nor! be 
lager than the Miſchief ;/ this is the Rule, 
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| flzained 
a third Perſon, an innocent Perſon, from being w 


leaving his own Debt unpaid. 


the King's Bench, where, on 
judged, that the general Words of this Clauſe 
be explained by the Preamble ; and that theſe jewel, 
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1 f in ay Caſe an a of W « al be re. 
by the Preamble, it ſhall in this; to prerent 


ed; to prevent the Application of the Eſtate of a wag 
Perſon towards ſatisfying the Debe of LIEN and 


** 
33 
* 1 


This is as harſh a Thing, eſpecially in 9 = 


can well be imagined; it is à Conſtruction that ut. 
terly ruins the Plaintiff, nay, ruins him for being ho- 


neſt, and for making an honeſt Proviſion for his Debts; 
fach his on Creditors, whom he thought, and might | 
reaſonably think, he had provided for, will be unpaid, 
by this Conſtruction, and will . upon che 7 


for their Demands. 


* 


This very Caſe has N 45 Dblerraicarih at 


; Lew (Michaelmas Term 1708.) in the Cale of Laar. 


verſus Le -Plaiſtrier, where an Action of Trover for a 
Parcel of Diamonds, was brought againſt the Deſen- 


dant as Aflignee under the oc s of Bankruptcy 
awarded againſt one Levi, to whom, before the Bank- 
ruptey, the· Plaintiff had delivered the Diamonds to ſell; 


but it appearing upon the Trial (which was before C.] 


Holt) that the real Property of the Diamonds belonged 


to the Plaintiff, this very Clauſe. of the Statute of 21 
Fac. 1. was inſiſted upon by the Defendant's. Counſel; 
and this ſeeming an Hardſhip v upon the Plaintiſſ, the 
Original Owner * the Jewels, it , was made a Caſe in 


ent, it was Lad 
ought; to 


being originally the Plaintiff's, and the Bankrupt.haying 
no more than a bare Authority to fell them for the 


Plaintiff's Uſe, were not liable to the Bankruptcy. 
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Now this, as well as the Principal Cala, . was s within 
the Words of this Clauſe ; in both Caſes, the Goods 
were in the Bankrupt's Cuſtody, and he, in both Caſes, 

was intruſted with a Power of ſelling and diſpoſing of 
them; only it was more likely, in — Caſe cited, that 
the Jewels might gain Credit to the Bankrupt, and 

might induce People to truſt him, than that the Stock 
of the Farm ſhould do ſo in the Principal Caſe; and, 
if in the Caſe cited, the Jewels were held. not to be lia- 
ble to the Bankruptcy, no more ſhall the Goods be, in 
the Principal Caſe; and if the Law be with us, it 
would be very ſtrange that Ne in ſo FRO a Caſe, 
ſhould be againſt us. | 


= puls a Faddor, who deals in ths: (ling of w_ 1 
Goods of other People, ſhould become a 1 and im- 
would it not be a very hard Caſe, that, by his n Fl Goode 
Preys the en 8 * 4 en be loſt? bor another, 

| | Kable e b. or! 1 


** SF Wy Tyr 


And yet e this = be the Conlon of this De. 
cree, it it ſhould ſtand, as pronounced, againſt my 


Client; but (with Submiſſion) the "__ e ves 


are held to be e 

1 an | Rubies i in \/Truſt, def . ta arge e Perſonal Executor in 
Eſtate, and where there are great-Debts, ſhould become comes x 
a Bankrupt, would this Perſonal Eftate, becauſe the Ex- Pan 967 WF 
ecutor had a Power over it before the Bankruptcy, but which he 
never executed ſuch Power, be liable to all the Barik- * 
rupt's Debts, and in the mean Time all the Teſtator's ble to the 
Debts remain unpaidꝰ? And yet this would be the Con- Heer 
lequenoe, if the Clauſe in Queſtion were to be co- 
ſtrued according to the nne and were not to wk T6 


ſtrained 5 the Preamble, 


" OO * 4 + WE 5 4 8 £ x . N * 
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Notion, that the Preamble ſhall reftrain the Open- 


ſaid was a ridiculous Notion; and inſtanced in the 
(a) 23 Car. (a) Coventry Act, which, if it had recited the Barbariy 
* cf. of cutting Coventry's Noſe, and the enacting Claule 


| Theſe Caſes, often, very often happen; and" con. 
ſequently theſe Hardſhips would as often happen, if the 
Goods in the principal Caſe were to be liable to te 
Bankruptcy ; therefore I hope, that this harſh Clauſ | 
in the Statute, though it be general, ſhall yet be 
qualified, and reſtrained by the Preamble which i 


Special, and ſhall extend only to the Bankrupt's own 
Goods which he himſelf aliens and. aſſigns, and ſtill keeps 
Poſſeſſion of; or to ſuch Caſes only, where there 3 


ſome Fraud, which, like an ill Leven, will infect the 


But if the Court ſhould be of another Opinion, ſtill 
this Caſe is out of the Clauſe of the Statute of 


21 Jac. 1, becauſe the firſt Aſſignment, which | conv 


prehends the whole Perſonal Eſtate of A. is made to 


B. as well as C. And therefore C who afterwark 
became a Bankrupt, had not, alone, and without the 


quently we are not within this Statute, though taken 
I'S: | AA hy. + Wh; 8 a 1 . 


in any Senſe. 


Lord Chancellor: I can by no Means allow of the 


tion of the enacting Clauſe; and that, becauſe the 


Preamble is too narrow or defective, therefore the 


enacting Clauſe, which has general Words, ſhall be 
reſtrained from its full Latitude, and from doing that 
good which the Words would otherwiſe, and of thenr 
elves, import; which (with ſome Heat) his Lordihy 


had been general, (viz) againſt the Cutting of h 


Member whereby the Man is disfigured or defaced, it 
might with equal Reaſon be objected, that Cutting N 


1 


— SCSI 


* 


*** 


Be Tir Ar. * 17 16. 9 321 


—— 9 


the Lins, or putting out the Eye, —— not "TR been 
within the Act, becauſe not within the mme 


However, (bk Lordſhip held ae Caſe! We to bs 
within the Clauſe: of — Starute of 21 Jac. 1. in 
regard this Aſſignment to B. and C. was with an ho- 


neſt Intent, (vi) for hs Ke 1 n Del of the 
Aſſigno. > kia? | _ 


Therefore the 22 . the x | = mmiſſion 
Bankruptcy ſued out againſt C. were ordered to account 


for all the Eſtate of A. which the Court declared i ſhould 
not be liable to (he, one, of 8 | 8 


del, pos © Caſe 82. 
amb 2 + verſus Ambroſe, Jad 2 
4 Who was a Freeman of Tonabs perde ar . 1 
Eſtate in the Names of Edward Ambroſe (an At- Nn 
torney at Law) and one Hales, Who was the Clerk f a 2 the 
Edward Ambroſe, and the Conſideration” Money (bei 0 5 N 


B. but no 
94001.) was 'mentioned i in the Ig x to be p Truſt de- 
by Edward Ambroſe. F 


g ; A. 
| | jp 1 B. 
gives a De- 


n of Truſt re Cuſtom. 


There were Proofs of 4.'s going. down, to. view, the 2 755 
bpurchaſe, and {oY he, 2 , 0 he i red it in Ay - 


Eftate is 
W purchaſe in 


Yy * 
( 
. 
n 


tA 


On the other Side it appeared, that Edward : 
kept the Writings, and received the Rents of that part of 
the Eſtate that was let, and that A. by a Paper (all of his 
own Hand-writing) dated 4 May 1699. and purporting | 
to be an Eftimate or Calculation made by him of all 
his Eſtate, and what he was worth at that Time, had 
charged Edward Ambroſe, as Debtor to him, for Money 
lent him to buy the ſaid Eſtate, and alſo for Intereſt 
due on Account thereof. N M eee 


hut that the faid 4. dying, and leaving a Widow and 
three Daughters, and Bdward Ambroſe appearing to be 


an inſolvent Perſon, the Wife and Friends of A. adviſed 
with the Common Serjeant of the City, to know, 
what was the proper Method to be taken for the ſecu- 


ring of A4.'s Eſtate ; who adviſed, that Edward 4mbrd; | 


& ſhould give a Declaration of Truſt, purporting that this 


Purchaſe- Money was the proper Money of 4. and that 


Declaration was given after A.'s Deat 


and Co-heirs for an Account of the 


the Purchaſe was made in the Name of Edward 4mro{ 


in Truſt for 4. which was necordingly, dong 3 but ths 
eath, and ſome Mo- 
ney (about 3001.) was alſo given to Edward Ambroſe to 


ö % 


procure this Declaration of Truſt from him,” 


\ * 


F 


if 


Whereupon, on a Bill brought 10 the Daughter 
Rents and Profis 


of rhis Bflate, it was now inſiſted by the Widow af 4 


that, her Huſband being a Freeman, and this Purchaſe not 
being intended, much Teſs compleated, in A.'s Lifetime, 


Friends of the Family, as the moft prudent and effeftul 


and the Declaration of Truſt being only adviſed by the 
| Method' to ſecure the faid Debt, upon A.'s Death, the 


ime aach tobe looked upon a5 in Nature of 8 Fe 
ſonal Eſtate, and conſequently, that a R ght velted in 
her by the Cuſtom of London to a Share of this Me- 


ney in the Hands of Edwar# Ambroſe, which Right 


2 


De De Term: *. Trin. 1716, 


4 


ns bh 


dl not be altered or eluded by ſuch desc. De- 
claration of Truſt. 


t 


© 


But decreed by che Lord 1Chancellor, te the Strength th 


of the Evidence was, that this Purchaſe made in the 
Life of 4. in the Names of Edward 
Clerk, was in Truſt for 4. However, it Plainl ap- 
pearing, upon the Evidence on both Sides, hd: 
Confideration-Money of this Purchaſe was the pr 


Edward Ambroſe, after the Death of 4. executin 
Declaration of Truſt, _ I" took. V out 
Statute. 


; pi r 


Object IK tar hy pas of 
Truſt ſhould not by Relation Rt 4's Wife, who 
Was a third Perſon : : 


And as to the 


His Lordſhip verdi, that the. Durkibdion given. 
by Edward Ambroſe, was Evidence of the Truſt, and 
all Evidence muſt affe& a third Perſon; and as, if 
Edward Ambroſe had, after the Death of 4 been er- 
amined as a Witneſs, and had declared on his Oath; 
that he was but a Truſtee for 4. this would have 
bound 4s Wife, and would have an her Pretence; 


ſo here the Declaration of Truſt executed by Edward 


Ambroſe, was rather a ſtronger Evidence of the Truſt 
and ought to bind the Wife of J. But conſidering a 

Circumſtances, the Court recommended it to the Heirs 
or Deviſees of 4. that they would agree to let 4's 


Wife come in, in this Caſe, oy way _—_ wy hi 
Truſt- Rhe. „ 0 


This Deter was s afmed be « Houle i nde 


in Ea 1717. enen en on 4 


tbroſe and His 


* 


the . 


Money of A. had it not been for the Statute of Frauds, 
this would have made a reſulting Truſt; and the ſaid. 
the 
the 


. 
— — 


_ Do Form. s. Trin. 1 16. 


Caſe 8 3. 

3 Bland verſus 77 dame. 

celloy Cow - 4 

* _ P ON the Marriage of 4. with B. — were — 
Covenant to ticles reciting, chat, i in Conſideration of the Mar. 


leave his riage and of the Portion, it was agreed, that if B. the 
Nadin in. Wife ſhould ſurvive 4. her intended Huſband, 4. ſhould 
teſtate, and leave B. 6204. and accordingly 4. covenanted with B's 
comes to a- I ruſtees, that his Executors, within three Months after 
bove 6201. his Deceaſe, ſhould pay B. 620 U. if ſhe ſhould ſurvive 
tiskacton. him. A. died Inteſtate, and without Iſſue; upon hich 
B. the Wife, by the Statute of Diſtribution, became in- 
titled to a Moiety of the perſonal Eſtate, which was 
much. more vn 6201. and the Queſtion was, whe- 
ther. the diſtributive Share belonging to B. 12 

than 6201. ud go in e of i h 
Serjeant 88 This 620 I. 13 2 "ok. * Debr 
muſt be firſt paid, after which the Diſtribution is to 
be made; and af the Inteſtate had made a Will, pro- 
bably he would have given to his Wife ſomething 25 
ditional to this 620 l. Now, what the Statute gives is 
not his Gift, and being not his Gift, is not to be taken 

as his Payment; or ſuppoſing it to be his e . i 
cannot be ſaid to be his Mines: 076-114 


1 4. 7 


K Gael I vill 1 this Genen not to on 
broken, for the Agreement is to leave the Widow 620ʃ 
now the Inteſtate, in this Caſe, has leſt his Widow 
620 J. and upwards, which ſhe, as Adminiſtratrix, may 
take preſently upon her Huſband's Death 3--wherefore 
let her take it; but then it ſhall be accounted as in 
Satisfaction of, and to include in it, her Demand by | 
Vixtue of the Covenant; ſo that ſhe ſhall not come in 
firſt as a Creditor for the 6 201. and e for N 2 


te = lus. 
of the Su 2 


; And BY Adil a ſaid, ir had been FA, in ithe Gal 
of Wilcox verſus Wilcox-(a), Trin. 1706. That if a Man 2 2 Vern, 
covenants to ſettle an Eſtate of 1001. per Annum on * 
his eldeſt Son, and he leaves Lands of the Value of 


100 |. per Amum to deſcend upon ſuch Son, this ſhull 
be a Satisfaction of he Covenant to ſettle; and that 


this laſt was a ſtronger Caſe, it being the Caſe, of an 
Heir, who is a in Equity; my 5 Caſe. _ 
(b) Phinney verſus Phinney, was cited: nter 6 2 Vern, 


638. 
Whereupon the Date, wad by Sir Job 2 15 Feb. 
Maſter of the Bee was now 4 7 ord © Chiny Can 
cellor Comper.. 1 e T hah 


* — . 4 | 5 2 . » 5 
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Lord ta nn & al verſus Joni Caſe 84. 


F4M UEL Jones Eſqʒ 3 1500 7 of Coggs the n 
Goldſmith on Mortgage, and Coggs, owed about — a 
1400 l. to Jones, upon his the {aid Co vB Notes ; the detwixt - 
Now were payable to the Biſhop of London, Harron +22 ach 
mpzon, and the ſaid Samuel Jones or Order, but this à Bankrupt; 
was in Truſt for the ſaid Samuel 7 and the Biſhop, aug - 
Hatton Compton, and Samuel Fones, had all.indorſed the be lable wo 
Notes, which were in the, Cuſtody or Power of Jones; ; 22 
and Jones went to demand the Money of Cogge, Who material 


agreed to allow Jones 5 l. per cent. ifox, hn; Money „ 


the Notes, till Payment. te 
| —4 4 
e 7: < * ne arb ſtated Debts. 


ages failed 3 ads an 2 of 333 
was made for the Veſting the Effects and Eſtate of 
Coggs in Truſtees, (the Plaintiff Lord Lanesborough.and 
others,) who were to act in Nature of Commiſſioners 
and Truſtees for the Creditors. of Coggs, and they in- 


ited, that Jones the —_ ſhould pay all the 
40 1 Mort- 


— — —— — — bs a — — — — —  — — 


De Tang, . na T5rd 


Cc 


Morgage Money, but thin as to the Kay th on 


dees Notes, Jones ſhould come in, under he Com- 


11 miſion, only pro rati, rh enim 


cap. 17. ſeck. 1 1. it is ena 


a plain mutual Credit, () Coggs gave Credit'toiYe 


| * | | HED 9197 

But decreed by Lord Chancellbr! Cooper, $5008 | 

Gamen, chat in regard, the late Statute oſ 5 Am, 
That where there RB 

mutual Credit between a Bankrupt and another, . | 

the Ballance ſhall be paid: So in this Caſe, here 


on the Mortgage, and Jones gave Credit to Copgs on 


| his Notes, and therefore che Ballance ſhould only be 


paid; and this Clauſe in the Statute was not to be con- 
ſtrued of Dealings in Trade only, or in caſe of mutul 
running Accounts; but that it was natural Juſtice and 


Equity, that in all Caſes of mutual Credit, only the Bil- 


Truſtees in this Act of Parliament, 


the Mortgage, Coggs himſelf, before his Bankruptey, 


lance ſhould be paid, and that the Coming ot 

t, ſhould not be ina 
Coggs himſelf would have been in; 
preſent Bill which was td forecloſe 
had 


better Condition than 
that if, inſtead of the 


brought ſuch a Bill, ſurely no more than the Ballance 


ſhould have been illowed kim ; - and there was tio Rev | 
ſon that Jones ſhould ſuffer by the Accident of Coggs | 
Bankruptcy ; neither could the Commiſſioners,” or if 


- Coggs had been in the Caſe of a common Bank- 


rupt, could the Aſſignees, be in a better Cotulitioa than 
Coggs himſelf would have been i ine T 


But it lun, if 4 ad B abe ne N wy 4376 8 


| owes 4. and B. on their joint Account, 1004 and 4 
_ owes: the ſaid J. 8. 1001. on his ſeparate Account, 7. & 
cannot deduct ſo much, as A's N een of the 100l 


(a) Vide 
2 Vern. 293z 
706. 


comes to, out of the joint Debt; for that the 
nerſhip Debts of A. and B. are to be (a) firſt pal, be 
fore any of the ſeparate Debts; but if there be a Sure 
plus — what will pay the Partnerſhip Debts, = 


- 


| — — — 


7 Soren 1 7715. 1716. 


. —ͤ— — 
out of 4. s Share of * —_ . by may. deduft - 
ſeparate Debt W 


7 * ; * g by Ty 
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hs nom, DO LE CO Oath Og 
_— \ Rt Pp "od 12 
fr fg bf den ofthe ach 5 
ted by Mr. Vernon and others, to be ſc 
where one deviſes the reſt of his perſonal Eſtate to his nal Eflate to 


ba 
55 


and admit - One deviſes 


his Rela- = 
Relations, or to be divided among his Relations, with- tions; only 


out ſaying what. Relations, it ſhall go among all ſuch fuch ſhall 


Relations as are capable of taking within the (a) Sta- take who are 


cute of Diſtribution z elſe it would be uncertain ; for ApS Sa 
the Relation may be infinite, kts 6-1. De. 
Ont ng ge nb en e 
But in the prine neipal Caſe, the Teftator deviſed the ys ml 
Surplus of his perſonal Bflate to his Poor Relations 3 
and the Counteſs of Winch LN being a Relation, as rr 
as any, to the Teſtator, was 4 Party to the Suit, . e conn 
and daimed a Share; and it was decreed, ſhe was in. One devita 
titled thereto in regard the Word [Poor] was fre- of of bl per 
quently uſed as a * of Indearment, ard Compaſſion, oral 


rather than 15 fy an indig ent Perſon; AS) one {peak- = 
ing of one's F * . BY 7 e or rer gel how con- 
one's Child, my Y Poor Child. a EY a N 


But this ſeems ro have "TH A fcained Adi od 
2 Favour of the Earl and Counteſs of Winchelſea, who 


not an Eſtate WE wy E to mer 
Quality. | 


4 N | 


ttled, that of 7 Oo 
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Cale b. Brockman verſus Hoppe 

Lord Chan- 

288 aue had a Quit - Rent ＋ L a Year, as belong: | 
per. 3 3 
An Owner - ing to his Manor of Dale, and iſſuing out of the 


22 Lands of the Defendant Sir Wiliam Honywood, who, in 


Rent 


ray Taxes the Payment thereof, inſiſted to deduct two Shillings 
only in Pro- in the Ro for the Land-Tax of four Shillings in ty 


portion to 


hat the Pound; and ſummoned the Plaintiff before the Com- 
Land poo miſoners to adjuſt the Land-Tax on the Quit-Rent, 
Mater has, Who accordingly aſcertained it at two Shillings in the 
hop ron Pound; after which the Defendant tendered the Quit 
Comm Rent, deducting two hillings! in the Pound. 


Land-Tax, this Court will not re-examine it. 


On the other Side the Plaintiff inſiled, that the 
Defendant ought to deduct out of the Quit-Rent col 
in Proportion to whar the Land, out of which the 
Rent iſſued, paid; which in the preſent Caſe was 1 
than two Shillings 3 in the Pound; and that the Cour 
miſſioners of the Taxes had no Power to aſcertain 
what ſhould be deducted; wherefore he brought this 
Bill, in order to have the Court ſettle the * 
by ſending 1 it to a Maſter. 5 


2 „ Lord 


be Te erm. * Michaelis, 1 329 


Lord ele The Plaintiff f is < pending a Shilling 
to get a Half-penny, - Tho the Commiſſioners have no 
Power to ſettle the Proportion of Taxes, as to what 
the Tenant ſhall deduct for them out of the Quits 
Rent; yet they being Gentlemen of the-Countey; and 
living upon the Spot, and having Power to tax the 
Quit-Rent, I will Jook upon what they have done to 
be a proper Meaſure of Juſtice z and therefore the 
Plaintiff has not done welb not to N nd it; 
ſo diſmiſs his 8 with Colts, 


' 


Bu at che Came! Tims I dale my y On!! to bs 

(as has been before reſolved,) that a Quit-Rent, or Fees : 
Farm, in Caſe of payment to the Land- Tax, (luppoſe 
a Tax of four Shillings in the Pound,)- ought not to 
have four Shillings in the Pound deducted, — the 
Land, out of which ſuch Rent or Fee- Farm iſſues, 


pays four Shillings in the Pound, but is to Pay yy 
in e eng as sf ch Land 2 "vl 


0 1 7 an. | Hari Cor r eh, | | i | % Caſe 87. 


Ce: 4 Before a 


I HE Earl, of Derly, King of the. Ie. of Man, Ord 
made a Decree: in that Ifland concerning Lands Cockpit. 
there; and the Perſon, againſt whom the e was Appel from 


cree in 


made, appealed hicher. ee the Iſl of 


Man, The 
dubject cannot be deprived of his Right to appeal an Works In 7 Kut Grant to 
h * e ee e a row a 


One (and indeed the principal) Q nellen was, whe 
ther an Appeal did lie before the Ne in Council, there 
being no Reſervation in the Grant Ra of the Ile of 
Man by the Crown, of on Ks ae of h 


to the Crown, 


82 * The . 4 3 .- + F 


- . 


i 5 


* —— — NET 
——ñä . A — —  — a= ne — — — — 


— 
6. 


— . 


330 De Term. S. Michaelis, 171 


Andi it was urged for the Appeal by my ſelf, (who 

| alone was of Counſel with 'the Appellant,) that it ap- 

| pearing, in this Caſe, that H. 4. had granted the Ille 
of Man to the Earl of Derbys Anceſtors, to hold by 
Homage and other Services, tho' there was no Refer. 
vat ion of the Subjects Right of Appeal to the Crown, 
yet this Liberty was plainly implidde. 


For that ſuch Liberty of Appeal lay in all Caſt 

where there was a Tenure of the Crown; that it was 

the Right of the Subjects to appeal to the Sovereign 

to redreſs a Wrong done to them in any Court of ju- 

ſtice; nay, if there had been any expreſs Words in the 
Grant to exclude Appeals, they had been void; becauſe 

the Subjects had an inherent Right, inſeparable from 

them as Subjects, to apply to the Crown for Juſtice. 
And on the other Hand, . 


__—_— — . 7 1 


The King, as the Fountain of Juſtice, had an inbe - 
rent Right, inſeparable from the Crown, to diſtribute 
Juſtice among his Subjects; and if this were a Right in 
the Subjects, no Grant could deprive them of it; the 
Conſequence of which would be, that in all ſuch I 
Caſes, viz, where there were Words excluſive of ſuch 
Right of Appeal, the King would be conſtrued to be 
deceived, and his Grant void: Alſo Precedents were 
cited in Point. e enn 

| Lord Chief Juſtice Parker, who aſſiſted at Council 
upon this Occaſion, thought that the King in Council 
had neceſſarily a juriſdiction in this Caſe, in order to 
prevent a Failure of Juſtice ; and took Notice, that if 
a Copyholder ſhould ſue by Petition in the Lords 
Courr, upon which the Lord ſhould give Judgment, 
tho' no Appeal or Writ of Error would lie of ſuch 
: * | — | Judgment, 


Hae 
' . 8 


De Term. J. Michaelis, 1716. 


—— —— — , 


Judgment, yet the Court of Chancery would correct 


the Proceedings, in caſe any Thing were done therein 
1 | $5 ! \ / 


\ 


avainft Conſcience. 


Whereupon their Lordſhips proceeded in this Appeal, 
and determined in Fayour of the Appellant ; and it is 
obſervable, that Lord Derby alſo, at Length, rather than 
that ſome Things in the Grant made by the Crown to 
his Anceſtors ſhould be looked into, choſe to ſubmit, 
and expreſs his Conſent, that the Matters in Queſtion 


on the Appeal ſhould be examined by the King in 


Council. 


DE 


Term, S. Fila 


, { 


1716. 


Caſe 88. | Humberſton ver ſus Humberſlon, 
Tord Chan- 

1 _ N E Matthew Humberſton, (reported to lave been 

2 Vern. 737. former ly a Cbriſt- - Hoſpital- -Boy,) deviſed his Eſtate, 


Chan. 45 5. 
Deviſe 72? and their Succeſſors, in Truſt to convey the Premi 


— to his Godſon Matthew Humberſton for Life, and after- 


tion, in Wards, upon the Death of the ſaid Mazthew, to his firſ 
Truſt to Son for Life, and ſo to the firſt Son of that firſt Son 


convey the 


22 wo for Life, Tc. and if no Iſſue Male of the firſt Son, 


Preced. in which was very conſiderable, to the e 


4 for Life, then to the ſecond Son of the ſaid Matthew Henle 


3 "hp bis for Life, and ſo to his firſt Son, &c. and in Failure of 


Life; and ſuch Iſſue of Matthew, then to another Matthew Hun- 


afterwards þeyſton for Life, and to his firſt Son for Life, Te. wich 


to convey 


the Premif- Remainders over to very many of the Humberſtons,. ( 


dete beet think about fifty,) for their Lives ſucceſſioely, and 


Son for Life; their reſpective * when born, for their Lives, with 


and in Fal- out giving an Eſtate in Tail to any of them, or ma- 
Iſſue of A. o king, any Diſpoſition of the Fee. 4 
convey it to 


B. for Life, &c. this is a Perpetuity ; but the Conveyance ſhall be made as near the Intent of 


the Party as the Rules of Law will admit, (vix.) by making all the Perſons in * but 
Tenants for Liſe; but the Limitation to the Sons unborn muſt be 1 in Tail. 


„ On 
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On a Bill brought by the firſt Deviſee againſt /ſe. 
veral in Remainder, the Truftees, and Executors, and 
alſo againſt the Attorney General, (no Heit being to be 
found,) for an Execution of the Truſts of the Will: 


By Lord Chancellor : Tho' an Attempt to make a Per- 
petuity for ſucceſſive Lives be vain,; yet ſo far as is 
conſiſtent with the Rules of. Law, it ought to be com- 
plied with; and therefore let all the Sons of theſe 
ſeveral Humberſtons, that are already born, take Eſtates 
for their Lives; but where the Limitation is to the 
firſt Son unborn, there the Limitation: to ſuch unborn 
don ſhall be in Tail Male. 1 55 


2dly, Whereas it was objected, that where the Limi- 
tation, for Want of Iſſue Male of the firſt Matthew we 
flumberſton, gave a Remainder over, theſe Words, for 
Want of Iſſue Male of the firſt Matthew Humberſton;] ], 
did by Implication create an Eſtate-tail in the ſaid 
Matthew Humberſton, precedent to the next Remainderz - + 
the Court ſaid, that theſe. being Words of Implication . | 


of 


only, after an (a) expreſs Eſtate for Life, and being () vide in 
in Default of (6) ſuch Iſue, could not create an Eſtate» i 5, 
tail; and the rather too, in regard this would defeat ham, 56. 
the Intent of the Teſtator, by impowering the” firſt Hl, 
Matthew Humberſton, by a Recovery, to bar all the verſus Hew- 
ſubſequent Remainders. 
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34h, In this Caſe the Teſtator, as an Incouragement Die © 
to his Executors (who were four) to accept of the Truſtees, as 
, i We © ho | Sig an 1 
Truſt and Executorſhip, had given to each of them 100. mgement to 
and 12 l. a- piece for Mourning, and to each of th = "3 
a Ring, and 101. a Year for their Trouble. 100 L a- 
| ; ( eo md 
121. for Mourning, and a Ring, and 10 J. 2-piece for their Trouble; pne refuſes, yet he ſhall 
ae his Mourning and Ring, but not the 100 / Legacy; and thb 10 L. a U eur, Which, in ſuch 


. 
I 


Caſe . | ; 1 * N K | * 4 
» ſhall not go to the ing Executors, but fink. into the Nag. | 


4 


; 


1 N | Upon 


2 tt. PW" * - N 6— he IR e 4 
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- Upon which Lord Chancellor ſaid, that notwith. 
ſtanding the Condition of the Acceptance might ſeem 
to run to all the Legacies, yet the Executors, tho t 

did not act, ſhould have their Rings and Mourning, 
theſe being intended them immediately, and not to wat 
their Time of Acceptance; but that they ſhould not 
have their 1001, and an Annuity of 10 4. each, unlek 
| they accepted of the Truſt 3 and that the Share or An. 
= nuity of the renouncing Executor, ſhould not go over 
J to the acting Executors as a further Incouragement, 
but I to "fk for the rr of the Eſtate, 


_— Bothomly verſus Lord Fairfax. 


Lord Chan- 
_ Cow- 


T HE late Lord Fairfax deviſed his Eſtate for Pays 
I 750. ment of his Debts, which Eſtate being accord- 
3 ingly by the Court decreed to be ſold, and the Money 
be lee to be applied for that Purpoſe, with Directions, to pay 
upon as a fir ſt the Mor tgages, then the Judgments and Reccy- 
_ == nizances affecting the Land, and then other Debts ; 
by Specialty. and that all the Creditors ſhould be at Liberty. to come 


before the Mater and prove their Debts: |. 


The Maſter reported, that one Janes Ge had 
 Recognizance from Lord Fairfax in the Penalty of 
1000 J. for the Payment of 500 Ul and Intereſt at 
6 |. per Cent. which Recognizance had been aſſigned b) 
the ſaid Chaplin to Samuel Philips, but that this Recog- 
nizance happening not to be mrolled, therefore he (che 
| Maſter) ſubmitted it, whether it {tiould be. ny as 4 
-: Repigitizatc, or as a Bond only: U A 

{1 e Y 

And # being of Connkel "a Philips t the i dips 


argued, chat this Recognizance. Wund be taken 4 
paid as a — ea 5Þ"1 > 0g 300 buf 2 
ä £1.20 


— — —— — 
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It is the Acknowledgment before a competent Judge, 
that gives a Recognizance its Force, Hob. 196. Hall and 
ſyingields Caſe; the Inrolment of it, is what is done 
by a miniſterial Officer only, and is made uſe of as a 
proper Method for the Preſervation of the Secutity 
for ſafe Cuſtody, 'and for the notifying it to others; 
this is further proved by the Authorities that ſay, the 
| Recognizance binds the Land from the Time of the 
Caption. 1 Vent. 360. Hob. 196. 80 that if the Cog - 
nizor acknowledges a Recognizance, and aliens the 
Land, or dies before Inrolment, yet the Recognizance 
ſhall bind the Land in the Hands either of the Alie- 
nee, or the Heir. | „„ 


What is ſaid in Hob. 106. in Hall and Wingfield's 

Caſe, ſeems very material, uix. That the firſt Acknow- 
ledgment of the Cognizor of the Recognizance binds his 
Perſon and his Lands, as a Record from that Time, 
ſo that the very Acknowledgment of a Recognizance 
before a competent Judge, alone makes it a Record 
before the Inrolment. EN CATS | 


And, with Submiſſion, it is very reaſonable it ſhould 
be ſo, I mean, that the Recognizance without the In- 
rolment, ſhould be a perfect Recognizance. Since the 
Party, who is to give the Security, has done his Part by 
acknowledging the Recognizance the Judge, or Maſter 
in Chancery, that takes it, has alſo done his Part by ſub- 
ſcribing the Caption; and after all this Solemnity, 
hall the Neglect, or Nonfeazance of the Officer (an 
Officer purely miniſterial) prevent this Lien from being 
of any Force, by the not inrolling it? This ſeems ver 
unreafonaklle, f ot eee ee 


1 muſt own, there is a material Difference betwixt 
a Recognizance in the Nature of a Statute Staple, or 
5 Statute 
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So a Recog- 
nizance not 


regularly 
taken ma 


— 


n 8 taken by Vir of the an of 
Acton Burnel, (viz; 13 Ed. 1. or other Acts of Parlia. 
ment impowering the taking of ſuch NY and 4 

W at Common Law. 


It is moſt true, that thoſe Statutes Kata c 
Staple, that are taken by Virtue of the Statute of 455 
Burnel, or other Acts of Parliament, require particular 
ee en to be obſerved in the taking of them; 
and if in the taking of thoſe Statutes, Staple or Mer- 


chant, the Acts of Parliament are not purſued, then 


"me have not the Force of a Recognizance. 


"Adi it muſt be ned to be a roads Con- 
ſtruction of the Judges, to allow ſuch Recognizances 
defectively taken, to have the Force of Bonds, by Rez 
ſon of the obligatory Words that ate contained i in them. 


As for Inſtance, the Statute of Aon Burnel requires, 
that a Statute Merchant or Staple that is given, ſhall | 
have two Seals affixed to it, (viz.) the Seal of the Coy- 


nizor, and the King's Seal, appointed for that Purpoſe; 


and to the ſame Effect it is enacted by the Statute of 
23 Hen. 8. cap. 6. in the Caſe of Statutes taken by 


either of the Chief Juſtices, 


wr 


Wow where the Cafe has birding that cn the 


Seal of the Cognizor or Debtor was affixed to the Re- 


cognizance, this was void as a Recognizance; and in 
Cro. Eli. 355, 461, 544. 2 Rol. Abr. 149. Aſme ver. 
Hollingworth, after _— Arguments, and with great 
Difficulty, it was reſolved, that this Recognizance, 
being void as a Recognizance;'might however be ſued 


be ſued as an AS an Obligation, 7 reaſon of the Obligatory Words 
in it. 


Obligation. 


. 
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This (I 05) i is a i Cnc ; 5 a 
Delivery, as well as Sealing is neceſſary to make a 


Bond; and if Non eſt factum were pleaded to a Recog - 


nizance ſo taken, it would be ſtraining pretty far, to 
make 2 Debtor's Acknowledging a Writing, as his Re- 
cognizance, to amount to the Delivery of it, a8 bis 
Deed. my. 


It is plain, whaty Ac of Parliament gives a par- 
ticular Power of taking a Recognizance or Statute, that 
this Act of Parliament muſt be obſerved, and the Cir- 
cumſtances required thereby, complied with; and if 
omitted, the Recognizance intended to be given. is not 
a * | 


Vet ir is otherwiſe in (Cale of a Recognizance at 
Common Law, (as ours in the Principal Caſe is) ac- 


knowledged before a Maſter. of this Court, and where 


the Acknowledgment or Caption. of it before a Judge, 
or Maſter, gives the Lien it's Force. | 


There is indeed an- at of Parliament made fos the 


entering or inrolling of Statutes and Necognizances 
out of Re gard to Purchaſors; as the 37 Elia. cap. 4. 
which requires Statutes to be brought within four 
Months after the Acknowledgmenit of them to the 


Clerk, to be entered on the Roll; and it is thereby 
enacted, that the Statutes ſhall be entered on the Rel 


within * Months after the Acknowledgment; ; elle, 


 quoad any purchaſor, they ſhall be void. 


11 I WOT 12 19 32 


But * very WY ſhown! that; DEIC eile making 
theregs the Statute needed not be entered vn the Roll 


at all, and that even ſince, it need be entered only 
in the Caſe of a Purchaſor; ; whereas in the prin- 


cipal Caſe, chere is no Purchaſor concerned, and 
4 R the 


— 


a . oo te ̃ . out ar 1 
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e ye nem. ar IEEE 
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the Recognizance i is s only made uſe of againſt the Heir 
Executor, or voluntary Deviſee * the Lond Far ax, 
the Cognizor thereof. 


.\Therchew ſince the Recognizance receives its hw 
from the Acknowledgment, ſince it binds the 
of the Cognizor from the Acknowledgment, Gow - 
a Record from the Acknowkdgmers, we we humbly ; * 


ſift, it is from that Time a GIN * to be 
paid as ſuch. 


But if an Inrolment ſhould be thought nec; 
ſuch Inrolment, where no Purchaſor is a 15 
not confined to the Life of the Party, but, as we con- 
ceive, may be done at any Time. 


Therefore, we pray, as to this — which 

pears to have been given before one of the 
Maſters of this Court, that we may be, even now, 
at Liberty to inroll it; and this «4 conceive Aue 
reaſonable. 1 


For it pes in this 1 uſe, that the Security, 
the Lender ſtipulated to have for his Money, was to 
be a A e it appears, that the Debtor agreed 
to give a Recognizance for the Security; it is plain, that 
in Confidence of this, the Money was actually lent ; 
it is as plain, that the moſt worthy and material Parts 
of this Recognizance, I mean the Acknowledgment ad 
Caption, are all of he enn. i e 


5 


| 80 that ** remains to be dove, is , only bt the : 
miniſterial Officer to inroll it; and the Creditor * 


ace ro ir for de Neger er Omiſſian af a. 
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In Equity, lids there 1s the Sen or — 
of the Parties, if made on a full and valuable Conſi - 
deration, whether it be to mortgage, or convey Lands, 
the Court will c an Execution. If 1 Covenant, 
in Conſideration of Money lent, to mortgage ſuch 
Lands for it, this, in Equity, is a Mortgage, and ſuch 
Lien upon the Land, as that, if the Covenantor 
die, the Heir is bound by it, though not named; 
ſuch 2 Lien upon the Land, as that, if the Covenan- 
tor become a Bankrupt, his Land thus covenanted to 
be mortgaged, ſhall not be liable to the other Credi- 
tors on the Commiſſion of Bankruptcy, So that it is 
no Objection, that the other Creditors will be preju- 
diced by the Inrolment of this nizance, for the 
other Creditors are as much . in n th Cale i. 
put of the Bank m. 


5 1 


If it were admitted, that the Recep, 85 | 

want of an Inrolment, is an i rfect Security, juſt as 

a Mortgage, if made by way of Froff ment, Would be 

void for want of Livery; | th as in ſuch Caſe, where 

the Security is made for a (a) full and valuable Conſi- 2 
deration, a Court of Equity would make it good, * oaeh 
though againſt a mean Credicor by Judgment ; in the e 
ſame * will Equity help this imperfect Security, J. WE oc! 
if it be imperfect for want of an Inrolment; it —_ 

agreed on all sides, that the Security ſhould be a Re- 
cognizance, and in nee of. tha the en 20. 
tually advanced. 


1 
* 9 
* 


And ; it is nw _ the 3 is — K. 

that be requiſite,) the Inrolment ſhall relate to t 

acknowlodgene, and make f it 1 4 Wits, abak 
[116'S 121 STh 22 


80 that we humbly take it) the daes Goch; 
— ˙ . 
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(a) To this 
Purpoſe ſee 
the Caſe of 
-w, 


verſus Kend- * 


rick, 2 Vern, 
234. 


Caſe 90. 


Sir John Tre- 
vor Maſter 


Preced. in 
Chan. 470. 


ti 
EE -* 
— 


ment * requilite, we are ſtill at Libeny a to e it 
ans: that 1 it {hall take place as a Ren ᷣðꝝ“ 2 
10a 1 ber Side it was alledged, that 3 
col ment this Recognizance. was no Record, nor could it 
be given in Evidence as ſuch; and though no preciſe 
Time was fixed for the e ee of it, it was, how 
ever, reaſonable to follow the Equity of the. 13:84 i, 
cap. 4. which provides for the Inrolment of Statutes 
Merchant and Staple; and that, by the Courſe of te 
Petty-Bag, they never inrolled Recognizances after fix 
Months, without a Special Order to do it nunc pr * 
That in this Caſe Application had been made to. the 
Maſter of the Rolls for Leave to do ſo, who had n re- 
fuſed it; and particularly Sir Foſeph- Fekyll inſiſted, that 
this Security ought to be deemed only as à Debt by 
Simple Contract, and not as a Bond, in regard it did 
not appear to have been delivered as a Deed, > 


* * Chancellor: There i is a juſt Salben. upon be, 
Security, that this Recognizance was otherwile ſatisfied 
or ſecured, it not having been all this while inrolled; 
and whenever the Court permits the Inrolling of a 
Recognizance, after the Time elapſed, it 7 takes 
Care not to hurt an intervening (a) Purchaſorʒ And a8 
that may happen to be the  Caſe,| here,,, therefore 
Philips is to be looked upon as a Bond- Creditor only, 


the Sealing and choirs, mn eee the 
want of rem. 8 Om bn {9996 

| 'Þs, hs 110 

5 Northey verſus Strang, e. 

ee be ee eie dil d 
'xeeman; of London dos: no Wife, and has lu 4 
a Son, and B. and C. —.— C. marries again 
her Fathers Conſent, by which Means ſhe never bad 
ay. Portion; afterwards; ſhe dies in. her Farhex's Life- 
Tune, leaying a Son Deo H Loog A 8 ale e 
Ig 1 The 


PPP * eee ee eee dS. e * 
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The Freeman makes his Will, wherein, taking _ 
tice that he had- given to his Son 4. 400 l. and to his wi 
Daughter B. 1000 l. in full of their Orphanage Part | 
by the Cuſtom, he deviſes 500 L to his Grandſon. B. 
and, after ſome; other Legacies, gives one Moiety of 
the Surplus of his Perſonal. Eſtate to his Son 4. the 
other Moiety to his Childers, Al Granchildren, A 


| Afterwards in NA in bi Lies gives fee FEST 0 
veral further Sums, at ſeveral Times, to his Son, a- 
mounting to 600 J. more, the Certainty whereof 4h wht hi 
not appear under the Freeman's Hand, but does aps 
pear by the Son's Anſwer in the Cauſe ; and then the 
Freeman dies, leaving his 4A B.  enſient with a 
Child which was afterwards. born. 


iſt, It was 7 2 by the Coun on. boch b et . (s) gay, 
and decreed by the Court, that there being no Wife #2: 


Vern. 155 | 
of the Freeman, (4) the Children were intitled to one — 


Moiety, Ho. 1 n Oey: being . dead Man's Lena 
are ele wane Mate, eee 


dh, It was admitted by Counſel, and aid to have Grandchil 
been ſo determined, and ſettled, chat a: Freeman's . - 
Grandchild (where che Grandchild's Father was never > G9 the 
advanced in the Freeman's Life-time, and died before Cutom, 
the Freeman, leaving a Child,) (b) was not within the to come in 
_ Cuſtom; and that only the Freeman's Children were 


wichin the Gn to come in n. an nm ag 5 Salk, 
1 ; 1 8 den v 
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eee ene 


— . Som, ot. 


Freeman's 


Son has had G 3% It Gin decreed, chat Wheteas the Freer - 
N as WE Z. was by the Freemans Will mentioned ko hate 


from the 


Freeman, Had 400 1. atid conſequently the Quamum of As 1 Ad. 
o which vandement appeared Uri Fo Freeman's Hand, 


8 this (a) very Declaration, by the Caſtor, let TY ah 


had likewiſe 111 for his Otphanag © Part; do and though the Son A. 4 


3 terwards received farther "Saris amoutitihs to 8651, 
Certainy from his Father the Freeman, and the Certainty thereof 
of which appeared by bis own Anſwer, yet theſe Suits" Which 


does not ap- 


pear, other- Wert additibnal Gifts to his Advancement, being 
e With the other 400 l. brought into Hotchpot, would 
Anſwer; Hot be A Bar to his Orphanage Patt, 0/17 "76-76 


the Son not . 5 83 ir 4g 
barred, but fall come in for his Orphanage Part. N 2 Vern. 630. ti "7? PER 


One deviſes 5 0 That the Child af B. the Prethitef $ Diu 


* ro who was in Ventre ſa Mere at the Freeman's Death, 


0 his * ſhould not take; in regard a Deriſe ro one's Children 
Grandhil- and Grandchildren ſhould, prima facie, refer only to 
det; = luch Children and Grandchildren, as were living at the 
in Poitre fo Time of the making of the Will; but if a Deviſe 
dere to my Children and Grandchildren living at 19 
Death, thtl Death, à Child in Vemre ſa Mere might, in fuch 
no ez 


ſrew had it Caſe, be ſo far regarded, as to be Wer 9 as 


Children 1 
and Chr, Fri at 5 * 0 Vide ante, 246, ihe e Cale of Beak v res - 


& 47, Bird verſus K 

be That the Son 4 ſhould n not come in \ fora Shate 

of the remaining Surplus, he being, by the Words of 

the Will, ſeparated from the other Children, (vis) the 

- Deviſe being of one Moiety of the Surplus to the 
Teſtator's Son 4 and the other Moiety to his Chik 
dren and Grandchildren, ſo that the Son 4. was in- 

tended to have only a Moiety. 


. 4 1 Wo | Ih | Mt | 6thh, 
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- 6thly, Thar the Children and Grandchildren muſt Chilren | 
tube per Capita, and not per Kirpes; they all taking in chi 


dren 
muſt take 
no pn 9 2 | ors 7 n of ATI as — 


2 
& s 


thly, That "a Gy of uy being given NE: 4 (a) 2 Vern. 
wy, if A. died belle e twenty. one, chen to B. upon A's 611. & Þ 
d ying before TOO in the Life of the Teſtator, a" Bind 


| erſus Earl 
this was not a laph We 0. but ſhould go over . 


to B. » = 45 
1 y * 

„ 1 * * 1 * 8 5 

1 r 


9 „ * * * 7 


nion verſus 7 ror. 40 80 dae. 
72 % 344 | Lurd Chan 


0 NE by Will ay ee and pref by three g. Gon 
Wirnelſes, who ſubſcribed the - ſame in ON 


Preſence of the Teſtator, deviſed Lands to Troſtees, ro 2 Vern, 


41, 
ſeveral Uſes under which the Plaintiff claimed. 1 459, 


Meant Ins « Will 
ering Lands tom Win wa bs i Paco tn, 


He afterwards made another N 11 of — Lands A wil or 
deviſing them to other Truſtees, , but to the 1 


former Will, 


Uſes, and there was a Clauſe, i in this laſt Will, re- . eee 

voking all former Wills; but in this laſt Will, cho feribed | by 
ſubſcribed by the Teſtator, and atteſted, by three Wit- ate, i 

neſſes, yet * Witneſſes did not ſubſcribe "oP James this need not 


in the Preſence of the Teſtator. 1 5 e N : — . 
; Teſtator. | 


| Upon which we Teftator's Her at Law laid chim 
to theſe Lands ; and the Queſtion Was, whether this 
laſt Will, which was admitted to b a void Will quogd 


the Lands in Queſtion, an 27 be a x good R Revoce- 7 
tion of the former Wr? Sb Wt Lge 
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(4) Sect. 5. 


Clauſes in the Statute of Frauds Was oblerr 


De Term. F. Hill. 3 


I if, The Diverſity betwixt the Penning of the-two 


the Clauſe relating to the Deviſe of Lands (a) 25 


that three Witneſſes muſt ſubſcribe in the Preſence of 


the Teſlator; but the Clauſe of revoking former Will 


(3) Sed. 6. (þ) ſays, that no Will in Writing of Land ſhall be re- 
| : . 1 it be by ſome other Will or Codictl ; in 


(e) Ante 
11. 


Writing, or Writing declaring the ſame, ſigned in the 
(te) Preſence of three or more Witneſſes; fo that this 
laſt Clauſe does not direct that the Writing, which re. 


vokes, ſhould be ſubſcribed by three Witneſſes in the 


Teſtator's Preſence; but a Will of Land muſt be ſub. 
ſcribed by three e and that 1 in the e 
= TEENS. þ Foe: rh HV od HIER 


But u it was inſiſted, hes this lt wil, . c 


Arn the uſual Clauſe of revoking all former Wills 

| ſhould not revoke the firſt Will; fr that the revo- 
king Clauſe in the Statute requires, that ſuch Revo 
cation ſhould be by a Will, which (it was ſaid) muſt be 
a2 „æęood and eſfectual Will of Land, and this laſt Will ws 
| Not ſo; neither was it a good Codicil, or ſo much as a 
| Writing declaring an Intention of Revocation ; for that 
this Writing, (ſuppoſing it to be a good Will,) was yet 


ſo far from intending to revoke the former Will, that 


it gave the Land exactly to the ſame Uſes ; now the 
Revoking intended by this Clauſe of the Skatute Was 


ſuch, as ſhould be made purely with an Intention to 


A void wit 
or Codicil, 
though there 
be a Clauſe 
of revoking 


all former 
Wills, will 


revoke or deſtroy a former Will: and ſo it was held 
and reſolved in the Caſe of Eccleftow verſus 527 25 in 
3 258. & Show. 89. 


rod Chancellor: I do allow of the Cale of * : 
verſus Speak, in regard there the ſecond Will deviſed the 


Lands to the ſame Perſon to whom they had been 
I Genie 


not however operate as a Revocation. 


'1 


d & 5 
th att. 6 : * R 


tered by the fill Will; and therefore k maybe er 
fad, that the ſecond Will did not mend to revoke the. 
former, but rather to confirm it. 


* th. Ms — 


Hil 


X N. 4325-0 tr : 


\ 


But ſuppoſe, in the latter Will, in that Caſe, there 
had been no Deviſe of the ſame Land to the ſame Per- 
ſon, or if the latter Will had only extended to the Pers ' 
ſonal Eſtate, and not to the Lands in Queſtion, then 
the general Clauſe of revoking all former Wills, mige 
have been a good Revocation. | 5 „ ile eee 


But a ſecond Will deviſing Lands to the ſame Per- Cancelling = 
ſon -as the farmer, and revoking all former Wills, Will by 
and this ſubſcribed by three Witneſſes, but not in the Miſtake, oc 
Teſtator's Preſence, ſhall never revoke the former fumption 
Will, fo as to let in the Heir; nay, if by the latter Wil ane; 
Will the Premiſſes in Queſtion had been given to a which proves 
third Perſon, it ſhould never have let in the Heir, in ci wil e 
regard the Meaning of the ſecond Will was, to give Heir. 

to the ſecond Deviſee, what it had taken from the 
firſt, without any Conſideration had to the Heir, 
and if the ſecond Deviſee took nothing, the firſt 
could have loſt nothing; or if the firſt Will had been 

cancelled by the Teſtator's Directions, upon a Pre- 
ſumption, that the ſecond Deviſee was to take the 
Premiſſes by the ſecond Will, ſuch a Cancelling ſhould 
not have profited the Heir, becauſe it would have 
been a cancelling proceedigg from a Miſtake: It is no 
more, than if the Teſtator,” being Sick, and having his 
two Wills under his Pillow, ſhould by Miſtake give his 
laſt Will to be | cancelled, or order one to cancel his 
Firſt, who, by Miſtake, cancels his Laſt. © 


And ſo in the principal Caſe, though, the firſt 
Will was ordered by the Teſtator to be cancelled, 
and the ſame was in Fact cancelled accordingly, yet 
all chis being upon a Preſumption, that the latter 

aa? eee, 
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Will was good, and duly Ire” it is * 
relievable under the Head of Accident. Vhbenche | 
let the Heir be _— and the firſt Deviſee hold 110 


enjoy. 


b In this Cauſe it was (aid by Sir Thomas Pow, and 


of his Will not denied by any, that if a Man, havin 1 Dupli. 
| = _— cates of his Will, cancels one of the Dupl plicates 


Br with an Intention to deſtroy his Will; this is a 
is is a Re- 


rnis 16.4 of Revocation of the whole Will, and of both the Du 
- on 5 ; and that this was Sir W * 
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Term. Paſchz, | 


I 7 I 7. 9 
Bagot verſus Oughton. Pk on 
on Cow- 


IR Edward. Bagot married the Daughter and Heir & © 
of Sir Thomas Wag ſtaff, and for raiſing Part of to pay the | 
Mrs. Wag ſtaff's Portion, Sir Thomas Wag ftaff mortgaged Mong ne 
Part of his Eſtate for 3500 J. and died, n Lady ſuable in E- 


Bagot his Daughter and Heir. | | 4 —1 


receives the 
Money 3 as where a Feme Sole, his ie Late e dd allies and the Mortgage 
is aligned, and B. in the Deed of Aſſignment ö his per- 
fr Et not lable in Equir to pay the 8 


The Lady Bagot nh aimed with her Huſh 
dir Edward in a Ded and Fine, whereby ſhe ſettled her 
Eftate on her Huſband and her ſelf, and the Heirs 
Male of the Body of her Huſband. | e 


2 


It hap pened, that the Mortgagee wanting his Mo- 
ney, ar wag joined in an Aſſignment of the Mort- 
gage, and covenanted that he, or W Wife, or one 71 7 
them, would pay the Money. 7 


Afterwards Sir Edward Ba got died, 3 Sir Water 
bis Son by his ſaid Wife, nd his Lady intermarried 
with the * Colonel — and died. 


And 


348 


And che Queſtion * whether, by Reaſon of 
the Covenant from the {aid Sir Edward Bagot, for the 
Payment of this 3 500 J. Mortgage - Money, Sir Edward's 
perſonal Eſtate ſhould be liable to pay the lame?” 


i 


It was decreed by Ks Chancellor, that ue Core- 

nant. by Sir Fdward ſhould not oblige his perſonal 

Eſtate to go in Eaſe of the mortgaged Premiſſes; for. 

(a) Vide the aſmuch as the Debt being (a) originally Sir Thomas Wag- 
Mupcs ag ſtaffs, and continuing to be ſo, the Covenant upon 
Even, the transferring the Mortgage was an additional Secy- 
OPEN. rity for the Satisfaction only of the Lender, and not 


intended to alter the Nature of the Debt. 


From hence, as it ſeems, it may be inferred; that if 
2 Feme Sole makes a Mortgage, and receives the Mo- 
ney, and marries, and then the Mortgage is transfer. 
red, the Huſband joining in the Aſſignment, and cove- 
nanting to pay the Money, the Wife, or the Heirs of 
the Wife, upon the Death of the "Huſband, ſhall not 
compel an Application of the Huſband's l E. 
ſtate for the Payment of this Morrgage-Money, de. 
if the Huſband had · received this a 


Cale 93. Dean nk Cha ter N Dublin welt 


Lord Chan- 


cellor Cow- Dougatt. Py \ 13 
per. : 
Whether HE Arch. 1 of Dublin . for A Mandir 


on a Rule, or mus in the Court of King's. Bench f . + cland, (0 
a of * directed to the Dean and C pter f Pullis, 


mus. 


commanding them to admit him to a 


Cathedral Church of n and to 45 . 5 E 
EA | | 


A . 9 15; vo 
; 5 85 f 4 
YA f 1 a 37h 117 1 51 11 ”; 1 od $1) 


| 1 3.4L — {6 * "164 1M. l a0. 


De Term. Paſche, my 1 


And upon that Motion, and Arguments thereon, . 
the Court of B. R. there granted firſt a Mandamns, then 
an Alias, and at laſt a Mandamus. | 


Afterwards: the Dean and Chapter bene a Wit of 
Error iſſuing out of the Court of Chancery here, and 
rentirnable in the Court of B. R. at Weſtminſter ; and 
it was moved, in regard the King 8 Bench in ' Irelant 
had not made any Return to the Writ of Error, that 
the Court of Chancery would order them to make 
their Return, and in the mean Nan, to yy all the 
Cn”; upon the Mandamur. e a dal 


For ahh Purpo * it was alla, I 2 That a We 
of Error was a Writ of Right, and the King's Writ, 


and the only Remedy that the Subje& had to be re- 
dreſſed, when wronged by the erroneous Proceedings 1 in 
an Inferior Court; as the Court of King's Bench in (a) Vide 


2 was, with Reſpect to to che Court of King 5 þ wok 
Bench in (a) Hs . verſus Bar- 
ry nard. 


2dly, That if a Writ us Error did-r not lie ; in this 
Cale, on Account of its not being a judgment, but 
only a Rule upon a Motion; yet the Court of B. R. in 
Ireland ought to return this; like the Caſe, where the 
Statute of 2 1 Fac\ 1. cap. 23. ſays, That after Iſſue 
" joined, a Habeas Corpus ſhall-not remove a Cauſe out 

* of an Inferior Court”, {till the Inferior Court ought 
to make their () Return to the Court from whence (3) Carthew 
the Habeas Corpus iſſued, of the ſpecial Sitter, mo vous Clark, 
they have Liberty to proceed ie! 


2dly, That upon a Mandanius, Gnas the . re- 
lating to Mandamus s (c), which allows ſpecial Plead- (0 9 Annz, 
ings to it, it is plain Error lies; but ee there . 
ought to be a Return to the Writ. | 
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De Term. oro 717. 


" ſince the Statute which allows ſpecial 


th 
nn. 


On the other Side it was ſaid, that it was very true, I 
Pleadings to a 


Mandamus, Error lay of a Judgment thereon 31 þe. 


cauſe it is now in the Nature of an Action, and 
are. given by the dn for that Side which prevail, 


But this is no Argurnent that Error' lies of a May 
danins where there is no Plea to it, and' only a Nule 
awarded for the Mendon; ria 18 not in 75 


i er eee 


That the 1 Statute of Ilaadanis s did not "RP 
to Ireland; ſo that there could be no ſpecial Pleadings, 


by way of Replication to it, as now there * 48 in 
| * 


That this] was le 2 Probibicjan: P's upon a 
Motion, of which no Writ of Error lies; as was ad- 


judged in the Houſe of Lords in the Biſhop of 8. Du- 


(a) Salk, 136, 


vid's Caſe, who moved for a Prohibition in Ik King's 


Bench to ſtay the Proceedings in the Archbiſhops | 
Court, in aches to his Deprivation, and the Court 0 


King's Bench denied it; and on that, the Biſhop of 
8. David's brought Error in the Houſe of Lords, who | 
held it did (a) not lie; which was apprehended to be 

the ſame Caſe. But if there was a Declaration upon 2 
Prohibition, and Judgment given ee in duch 
Caſe Error would lie. 


Bur ic beitp ſaid, the Court of B. R. in ein eee 


diſpoſed to ſhew all Obedience and Reſpect to the Court 


of e and only deſired Time to conſider what 


to return, doubting whether this Writ of Error lay, and 


that they would ſubmit, until they ſhould make a Re 


turn to the Writ of Error, to ſtay Proceedings upon the 


Mandamus; the Court oe them * own Time. 4 
4 


— — — 
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3 


On this Occaſion Parker GS J. (who together with , 
C. J. King, and C. B. Bury, were deſired by Lord 
Chancellor Cowper to aſſiſt at che Motion,) ſaid, that the 
Court of Chancery might ſuperſede this Writ of — 


quia . if it werd fo. ee 

Alſo he ſaid, Mat: a Manas ſic the 1 * PA 22828 
tute, was in the Nature of an Action, wr Repli- ment on a 
cations, and Pleadings therein being admitted, and Coſts no $uperſe- 
given to either Side that prevailed : Ears 1 . po- 


And that a Caſe had happened in the King's Bench, 


where Judgment was given upon ſpecial Pleadings upon 
the late Statute, ſor the Mandamus, and the Defendant 
brought Error, and it was admitted Error lay; yet 
this was held to be no Superſedeas to the peremptory 
Mandamus ; for that ſuch a Conſtruction would quite 
defeat the End of the Statute, and prevent the Officer, 


who was choſen ws Wr boring 1 * 1 
the Mandamus. 


And King G 1 ok Notice, that 5 Words of the 
Statute were, that in caſe Judgment were given for the 


Mandamus, 2 0 Perempeory Mandamus ſhed be wigs (s) Vide 
without dae e 
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Caſe 94. 
Lord Chan- 
cellor Cow- 
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Jane verſus Fletcher. 


IR Henry Fletcher, having a conſiderable Eſtate in 
Fee - ſimple in Cumberland, and being converted to 

the Popiſh Religion, conveyed his Eftate by Settlement 
to Truſtees in Fee, in Truſt that he ſhould have a 


| Rent-Charge thereout for his Life, and then in Truf 


to ſecure his Siſters Portions; and afterwards to the 


| Uſe of Henry Fletcher, a remote Relation and a Papi, 


for ninety-nine Years, if he ſhould ſo long live; Re 


mainder to the Truſtees and their Heirs during the Lite 
of the ſaid Henry Fletcher, to preſerve contingent Re- 


mainders, Remainder to his firſt and other Son in Tail 


Male ; and for Want of ſuch Iſſue, to Sir Henry's Ne- 
phew Richard Vane for his Life, and ſo to his fil. 
Tc. Son in Tail Male, upon Condition to change hs 


Name from Vane to Fletcher, with Remainders over. 


Sir Henry Fletcher died without Iſſue, and Hen 
Fletcher the Papiſt had no Iflue, and Richard Vaus the 
 Remainder-man, together with the Siſters and Hears at 

Law of Sir Henry Fletcher, brought their ſeveral Bills 
ſetting forth, that Henry Fletcher, being a Papiſt, 11 

4 
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by the Act of the 11 & 12W. z. cap. 4. ſelt. 4. diſabled to 
take any real Eſtate, or any Truſt thereout ; wherefore 
their reſpective Bills prayed, that the reſpective Plain- 
tiffs ſhould be let into the Poſſeſſion of the Premiſſes. 


Lord Chancellor at firſt inclined to direct an Iſſue to 

try, whether Henry Fletcher was a Papiſt at the Time _ 
that this Remainder ſhould have. veſted in him; and 
this was defired by the Plaintiffs ; but in regard the Equity not | 
Act of Parliament inflicted a Forfeiture and Diſability, e 
(for which Reaſon it was to be taken ſtrictly,) and the . fans 
ſaid Henry Fletcher being above eighteen Years of Ape feiture. 

at the Time of the making of the Settlement, and ſo 

not within the Clauſe, of retrieving the: Eſtate, by re- 

turning to the Proteſtant Religion, (which probably 5 

was (a) intended by the Parliament, ) his Lordſhip would 6% 

not aſſiſt the Plaintiffs ſo far, as to direct an Iſſue to the Caſe of - 


I 
| 8 8 1 ; lkin, & |; 
Time when the Settlement was made; but left the Heir Lord Mac- 


at Law, and the Remainder-man, to go on and tr e 
their Ejectments upon ſeveral Demiſes; and directed, in. 
that none of the Truſt-Terms, or Eſtates in the Set- 
tlement, previous to the ſaid Eſtate limited to Henry 
Flacher the Papiſt, or meſne betwixt the Papiſt and 

Mr. Vane the Remainder- man, ſhould be given in Evi- 
dence, or Het upon; to the Intent it might be 
tried, whether Henty Fletcher, who was ſtrongly affirmed 

to be a Papiſt, (but had on the other Side controverted 

it,) was capable of taking or not; and who had the 
Title, in caſe Henry Fletcher the Papiſt was not capable 
of taking; the Remainder-man. inſiſting, that the Li- 
mitations to the Papiſt being void, therefore he was to 

take preſently; and the Heir inſiſting, that the Re- 
mainder-man was not to take until Fletcher the Papiſt | 
ſhould be dead without Iſſue; and that in the mean - 15 
Time the Eſtate ſhould deſcend to the Heir, as undiſ- | if 
poled of by the Perſon that made the Settlement. l 
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32 Jos S 
OO It is cence, iy hs Cluſe of the St; 


tute againſt 


of Popery, Popery, Which ſays, * The next of Kin, thavis 2 Pro- 


Papiſt under 
by wal di. © reftant, ſhall enter and enjoy the Lands durin 1 the 


woe 9 iLife of the Papift, or until he ſhall) coriform 
Conformity, tends only to the Caſe, where e the Papiſt is Under N 
achtern, teen at the Time that ariy Lands come to him; bue 
ailalled for where the Papiſt is 800 eighteeri when the Yards 
erer. come to bim, or in Truſt for him, ſuch Papiſt is ut 
terly diſabled to take, and the Eſtate void; 5 that in 
the principal Caſe, Henry Fletcher the Papilt being a 
bove eighteen at the Time when the Limitation was 
made to him, his next of Kin yer no Prana to 


N the Eſtate in Queſtion. 


5 | 


3 Copybold Lands, held of the Borough of Cockermouth, 
hold, orother which the ſaid Sir Henry Fleteber 1525 ſeiſed of, and 


rs in E- which could not paſs, bur Wm. Slirtechlet. 


quity againſt 
And on Behalf of Henry Elecher, it was | fad, th 
Sir Henry had done all that lay in his Power to 
ſurrender them, for he had made a Letter of At- 

torney to J S. to ſutrender the Premiſſes, and the 
Steward or Tenants refuſed to accept them, inſiſting, 
that they ought to keep the Letter of Attorney; | 
upon which, 405 broke . 1 no > Hartz was 4 

5 made. But 1 Edu 


s Þ} 


104 PETR ia ah this E batt Add fn Fe 
1 of the Heir, which Equity ought not to depri 


him of, any more, than if the Coppbelder and the 1 pH 
had diſagreed about a Fine, which had prevented à Sur- | 

render; and that this being a tte Conveyance 
was not to be 0 in Equity, Iikethe Ab of a Com 


4  veyance 


we: 2 a (0) 1 — * But 1 Fry "YE 
Law had: himſelf der any Thing 20-hare-prevenged | 
the Acceptance e a 00 den man 


terial. | f 1 5 | 
geſidrss ee it e wc. bir 

gir Ei Hercher had done alb im his: Nor for the, mae; 

king the Surrender; for | which; Reaſanj the. Title to: 

the Copyhold Pretaſſes Was 1 *. went re 0 
be in the He: E 885 | 
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Polly & of - verſus us K. n 35 
CIR Jubn Cordel, ſciſed. in Fee 3 Ju, alle "The 4. Moraga 


fate in Suffolk,, was inde, to n Ray che ee 
Seward of his Wu — 8 | 


ring his. two 00 — . dr tors; after- 


Firebraſs, his Heirs at Law. th e ee warde it p- 
| pears, that 
the Mortgage had been ſatisfied in the Teſtator's Life-time ; the Executor mul refund, tho 


be had before Ws in >; hs 10 a ee to pay. 


Elizabeth Ki leaving an vo fat 900. 3 po one 
of the kak Be j il by ing 005 deviſed her wy 
of the Eſtare to two Trafic the 7 5 Poplep { god 
one Colding, in Fee, in Truſt * 155 with f 10 
dilter Margaret to rgiſe by Sale Wenne [2 RF 49 
much of the Eftata as was neceſſary, Mapies Lifficient 
for the > Payment of en Brothers 05 Jobn 7 eM 
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De Term. 8 Trin: r 


— 


Ibe Creditors of Sir Jobs ddl ene a Bil 
againſt the Truſtees Pooley and Golding, to have. a, 5 
for Payment of their Debts, F 


And on hearing of the Cui; ultra hos 2 
Queen, an Account was decreed to be taken of Sir 
John's perſonal Eſtate; and if that ſhould not be luft 


cient to pay the Debts, then the Truſtees were to join 4 


in a Sale or Mortgage to raiſe what Money was requi- 
ſite, and all the other Creditors of Sir Jobs Cordell were 
to come in en the Maſter, to prove their Debts, | 


_ "Ms ”" 1709. Clement Ray the Mortgagee dic bs 
ving his Brother the Defendant Iſaac Ray Executor, 
who coming before the Maſter, and not admitting any 
of his Mortgage-Money to be paid, proved the Exe- 
cution of the Deed, and ſo got a Report for his whole 
Principal and Intereſt as due ; which Report was after- 
wards confirmed and made abſolute; and the- Money 
amounting to 700 J. was all of it, on the third of Ne: 
vember 1711. paid by the Truſtees. 


Afterwards it appeared by a Ger of an A 
under Clement Ray's own Hand, that 3534. 138. 16 
had been paid by Sir John Cordell in his agen es 


Upon this, the Truſtees me Infant ben "a Bill to 
be relieved againſt this Over-payment. The « Deſendan 
pleaded the former Decree, Report, and Proceedings; 
but, it bein 4 the Caſe of an e che Fur was 
over- ruled. | 


Then the Defendant anſwered and inſiſted, 4 be 
fore any Notice of the Plaintiff's Demand on Account of 
this Over-payment, the Defendant, as Executor of N. 
had paid away this 700 1 in the Debts of his _ 


4 


„ 


5 44 * = 
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De Term. J. Trin. 1717 
Maſter of the Rolls : Let the Maſter ſee, whether 
there has been a double Payment; and as to ſo much 
as has been over-paid, it muſt be allowed to the Plain- 


tiffs, and paid back by the Executor of Ray; and the 
Executor to be at Liberty to ſue ſuch Creditors, as 
through Miſtake he has paid, to make them refund. 


| _ And there being an Appeal from this Decree to the 
Lord Chancellor Cowper, his Lordſhip affirmed the 


Decree, declaring, that tho this might be a hard Caſe, 
yet if the Plaintiffs had a Right to be repaid their Mo- 
ney, which they had over-paid on the Mortgage, this 


15 
ü 7 


Right could not be overthrown by the Defendant the 


Executor's applying the Money in any Manner he 
ſhould think fit; any more, than if an Executor at 
Law ſhould recover a Debt, and pay the Teſtator's 
Debts with it, and afterwards this Judgment xecovered 


by the Executor is reverſed in Error; the Executor muſt . - 


reſtore the Money to the Plaintiff in Error; and bis 
having paid it away in Debts of his Teſtator, will not 


1 


excuſe him from paying it bac. 


So in the ſame Manner, if there were a Decree for 


the Executor to be paid a Sum of Money by the De- 
fendant, and the Executor, having received the Money, 
pays it away in Debts ; and then the Defendant, againſt 


whom the Executor had recovered the Decree, brings 
an Appeal, and reverſes the Decree; the Plaintiff in 


the Appeal ſhall be reſtored to the Money. 80 


Secus if the Defendant had delayed the. 


Money to the Teſtator's Creditors ; for this would be 
drawing the Executor into a Snare; but nothing of 
this Kind appearing in the preſent Caſe, affirm che 


Decree, / 


OD Baden 


5 a the Appel, u 
villingly ſtood by, whilſt the Executor paid away this 
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ny NE after Marriage makes a voluntrary Settlement 
of his Lands to himſelf for Life, Remaitider to 

| Truftees to Truſtees to ſupport contingent Remainders, Remain- 
— der to his firſt, &c. Son in Tail ſucceſſively, Remain. 
Remainders der to himſelf in Fee; and contracting Debts, he after. 


in a volun- 


* wards makes a Conveyance of his Eftate to other Tru. 


s 


ment, de- ſtees for Payment of theſe Debts. 
creed to join 1 ie | r Y | 2 
in a Sale for Payment of Debts. 


The Creditors bring a Bill, and (in af) in- 

ſift, that the Truſtees for preſerving contingent Re. 
mainders ſhould join in the Sale to deftroy the contin. 

gent Remainders ; and this came on by Conſent before 

Sir Foſeph Fekyll, who took Time to confider of it, 
(a) Ten alledging, that though in the Caſe of Sir Thomas (a) 
verſus Pig- CM AT ol BOO OY Ki 70 
ger, Mich. Tippen, where Truſtees had joined in cutting off Re- 
713. mainders created by a voluntary Settlement, the Court, 
on a Bill brought by a remote Relation, had refuſed to 

puniſh them, as diſtinguiſhing betwixt a voluntary Set- 

tlement, and one made on a valuable Confideration; 

yet he had not known a Precedent, where the Court 

ever decreed the Truſtees to join in deſtroying the 

0) Ante 29. Contingent Remainders; this being the (5) Reverſe 
Gage, pot Of the Purpoſe for which they were at firſt fir 


Elſe verſus tuted. N 
Osborn, 388. 


& Manſel verſus Manſel, 2 Vol. 6 Io. 


But this, Cauſe coming on in, Auguſt 1747, and a 
Precedent being ſhewn, where ſuch a Decree was pro- 
nounced, his Honour decreed, that the Truſtees ſhould 
join to deſtroy the contingent Remainders, and be in- 
demnified, it being at the Suit of Creditors, and for 
raiſing of Money for Payment of Debts. 
2 8 | Vote; 


1 * i » 1 8 3 _ 1 * ä 
* 2 — 
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Note; Sir Thomas Tippen's Caſe a) was, where upon a 
Marriage, a Settlement was made by a third Perſon, 
to the Uſe of the Husband for ninety-nine Years, 


(e) Cited _. 
— $37. in 


. 
verſus Petey: 


Remainder to Truſtees during the Life of the Husband, 


to ſupport contingent: Remainders, Remainder to the 
Wife for Life, Remainder to the firſt, c. Son of the 
Marriage, Remainder to the Heirs of the Body of the 


Husband, Remainder. to the right Heirs of the Huſ- 


band; there was no Iſſue of the Marriage, and the Re- 
mainder in Fee being contingent, in regard the Limita- 
tion to the Husband was for Years only, and: the Eſtate 
not moving from the Husband, (for 1 1 it had, the Re- 
mainder limited to the Right Heirs of the Husband 
would have been the old Reverfion,) the Truſtees 1 
to deſtroy this contingent Reqarpder. | Ae 


And on this Caſe lain cited, it was Laid. by ah 


Maſter of the Rolls, that if a Son had been Fr Chl: » 


"= 
91 


born, it would have been a 12 of Truſt; but this 
Remainder to the right Heirs of the Husband, being a 


remote Limitation, and not within the Conſideration 


of the Settlement, and voluntary, e / would 3 


puniſh it as a Breach of ING 4 


54 


— —————— — 
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Caſe 9 
44 5 4 Hayrer, ; Heir "of " Ambroſe Pille Plains; if; 
of Wi» et Bee be 3 


(Argument for the Plainif Hater a Panper,) 


A. ſeiſed in 
Fee demiſes A Pile had a Wife Margaret, 0 being Foy 
ew x Fee of an Eſtate in Herefordſhire, by his In- 


ecutors, Ee. 


for ninety- Aar of Demiſe dated 20 Auguſt 1670. demiſes 


nine Years, 


in Truſt for Che Premiſſes to a Truſtee (William Abraball) his Exe- 
bsw and Cutors and Adminiſtrators for ninety-nine Years, in 
their Lives Truſt for himſelf and his Wife Margaret for their 
| _— Lives and the Life of the Survivor, and after" the 
vor, and af- Death. of the Survivor, in Truſt for the Heirs of their 
ter the deri. two Bodies; and in Default of ſuch Iſſue, then in 
vor, in Truſt Truſt for the Heirs of the Body of Ambroſe Pile the 
S chen mo Husband; and in Default of {uch Iſſue, in "Truſt 
Bodies; and for the Heirs of the Survivor of: the Husband and 


in Default of 


| ſuch Iſſue, Wife. . | 
then in Truſt a 

for the Heirs of the Body of the Hugband ; and. in n Default of fuch The, f in Truſt for ct 
Heirs of the Survivor of the Husband and Wife, Husband and Wife have Iflue a Son, 
the Husband dies, and then the Son dies in the Life of the Mother without Iſſue, the Mo- 
ther adminiſters to her Husband and Son, and aſſigns this Term to the Defendant, Decreed 
her Aſſignee well intitled, and that the Term ſhould not go to the Heir of the Husband'as Ate 
tendant on the Reverſion. 


The Husband and Wife have Iſſue one San James 
m the Husband Ambroſe Pile dies; afterwards | 


The Son Fames Pile dies in che Life of the Mother, 
being an Infant, and without ſue, : 


Margaret Pile the Mother, having adminiſtred, as 
well to her Husband, as to her Son, aſſigns this Tem 
of ninety-nine Years to the Defendant Rod; where 


1 Upon, 
2 | | The 


De — J Trin. 171 7: 


. 


The Queſtion 1 is, who is intitled to the Truſt of this 
Term? Whether it is attendant on the Reverſion, and 
conſequently belongs to the Plaintiff Who is Heir at 
Law of this Ambroſe- Pyle, and is intitled to the Revers 
fon in Fee expectant on this Term; or whether the 
| Defendant Rod be intitled thereto, as Aſſig nee of Mar- 
aret the Wife, who appears to have adminitre as well 
to > her Huſband, as her Son . AE | 


And, I take 1 it, the Plaintiff. as Reit at Law of this 
Ambroſe Pyle, as he is intitled to the Reverſion, fo is 
he intitled to the Truſt of the Term, and that this 
| Term, in Equity, is attendant on the Reverſion. 


In ſpeaking to this Mater 1 would beg leave to 
conſider, 


1, That this is not Term in \ Groſs, but a Term 
created de novo, created by him, who, at the ſame 
Time, had the Inheritance, and AUT de- 
guiſhable in Law from the roars" 35 


24h, That Equity Gods * . 


which Terms are looked apa as attendant e on LON A 
heritance. 


zah, That, in n this 8 the Truſt Gerl doch 
ing this Term (excepting ſuch Truſts only as are 
void) are all determined; and that therefore [this 
Term ſhall attend the Inheritance, | e 
4thly, That in this * the Words. appointing «os 
Remainder to the Heirs of che Body of the Huſband 
and Wife are good Words of pürchaſe, — not of Lie: 
tation, it _ in Caſe of a Truſt of u Term. {04 


0110, 1 0 


> ——— 


* 
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And, in the laſt Place I ſhall. mention FI Caſe 


which, in my Apprehenſion, come up to the Wien | 
Caſe, and in-which Terms have * a to attend 


the Inheritance. 


I 1}, Then I would * chat the Zn dt di. 
ſtinguiſhes betwixt a Term created de n . A 
Term in Groſs 3 „ ee 


In 10 0 87. (Leonard Lowe's. Gale) aid; 1 1 
Ar. 8 7 Na. 2. it is adjudged, that if one ſeiſed in 
Fee of Land, deviſes it to J. S. and the Heirs Male of 
his Body for 500 Years, though this Term ſhall go to 
the Bk oh and Adminiſtrators of J S. and 95 de- 
ſcend to the Heirs Male of the Body of J. S. yet when 
J. S. the Deviſee of the Term dies 3 Iſſue Male, 


the Term ſhall ceaſe, for the Benefit of the K J 
Heir at Law. 


! 1 


But the Tae is ls. otherwiſe in Caſe * „ 
viſe of a Term in Groſs ; and therefore in 1 Rol. 
Abridg. 8 3 1. Pla. 1. Leventhorp and Aſobey, where 4 
poſſeſſed of a Term of 500 Years, deviſes it to R. and 
the Heirs Male of his Body, here, though B. the Deri- 
ſee dies without Heirs Male of his Body, yet the Tem 
ſhall continue in B.'s Executors, and mal not revert 
for the Benefit of the Teſtator's Executors, as in tbe 
former Caſe, it will ceaſe for the Benefit of the Heir. 
So that it is plain, even the Law diſtinguiſhes betwixt 
a Term created de novo out of an Inhericanta (which 
is the preſent Caſe) and a Term in Groſs. 


I muſt admit, that i in the principal Cale, the! Term | 
itſelf for ninety- nine Years is not determined, but i 


now in Being, it being an abſolute Term at the Time 
of its Creation. 


But | 


De Term. . Trim. 170. 


P Py _— th * 
— » 


{i 


But what I K upon, 4s, that cbougn he Term 
itſelf is not * r yet all the Truſts declared 
touching it, are at an End} and that 
Term ſhall, in 


Equity, attend the Inheritance, which 


therefore the 


is the ſame Thing, with:Regard. to the equitable Con- 


ſideration of it, as if the Term itſelf were determined, 


and conſequently that it parry. to = Plaintiff who 5 


has the Inheritance. 


In the next place 1 would = Notice, that Equity 
favours the Conſtruction, whereby Terms for Years are 
looked Upon a8 attendant on the Inheritance, | | 


Ĩ he creating of theſe long Terms is a alinetnber- 
ing of the Inheritance, and a creating of Fractions of 
Bates but when Equity conſtrues the Term to be 


attending upon the Inheritance, this is again uniting | 


the Term to the Reverſion, and reſtoring it to the In- 
heritance, from whence it was before taken. And Re- 


* 


Equity. 


Belides, con | 


conſtruing a 8 500 the lber 
tance, is an In 


ſtitutions are always nn at Law as Nun as $ in 1 


terpretation in Favour of the Heir at 


Law ; and an Heir both in Law, and Equity; is pre- 
i 90 an Executor, or Adminiſtrator”; an Heir 


muſt be of the Blood of the Anceſtor er whoin he 


Blood, for being of the half Blood will not ſerve” bis 


claims to inherit ; nay, he muſt be of the whole 


Tum; but an Executor, of Adminiſtrator, may not 
» if the th as but n 1 Rant 


; 


A 
ELL 4 


I ſhall only 1 anderen Bui 


Ph in Relation to this Matter, vis, . Heir oa 
rred to an Executor. 


An Heir is 
preferr d to 
. 


In 
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1 


In n 3 Leving 47. Holt verſus The Biſhop of Wi mth, 
there is this Caſe: An Incumbent of a Church pur. 
chaſes the Inheritance of the Advowſon and dies, and 
the Diſpute being betwixt the Heir and Executorgwho 
ſhould Fe to the Church ? 


It was objefted 6. the Dna that Fa Advowſon 
did not deſcend to the Heir, until. after the Death of 
the Incumbent ; whereas by the Death of the Anceſtor 
the. Church became wid, and by this Means 'the 
Avoidance was ſevered Ft the Inheritance, and male 
in the Executor, as a Flower fallen. 5 


But adjudged, in Favour of the Heir, that al was 

but as one Inſtant, and where thoſe two Titles concur 
in one Inſtant, the Heir ſhall be e as om 

under the Elder Right, 


nk i as the Law a a an Heir to an Executor, 
even where there is a Concurrence of Right, ſo 
Aquitas ſequitur Legem, as every Day's Experience 
ſhews, that an Heir ſhall compel the Perſonal Eftate 
out of the Executor's. or. Adminiſtrator's Hands, in 


2 Aid of the real Eſtate, to exonerate and clear the 


ngen verſus 


Surg, and latter; which is a plain Proof, that the Heir, in Equi- | 


e more favoured than the Executor, or Admi. 
ner, 483. niſtrator. | | | | 3. $3 us 


But in the next Place (and what 1 pretty W in- 

ſiſt on) it is to be obſerved, that the Truſts declared 

concerning this Term of ninety-years (ſuch of them 

I mean as are not. merely void) are all determined, 

and conſequently, when the Truſts declared 3 

this Term are all ene the Tem 1 attend 
| the Inheritance. r e 


* 1 41 $5 : 14 
wats Fd n r . 
ſt 
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It will, 1 lth By aids, 5 if I am ſeiſed : 
in Fee, and make à Leaſe for ninety- nine Years, wirk- 
out any Conſideration, and continùè iti Poſſeſſion; and 
declare no Truſt eoncerning the Term, this Leaſe will 
be in Truſt for me and my Heirs, a Truſt attending 
upon the Reverſo e and Inheritance. pr Agr 
And if this be N vhote 115 long Term 1 4s; cine 
and no TE deblared: it brings ng ſomewhat nearet 
the Principal Caſe, (e) 'Tf a Man ſeiſed in Fee, 
creates a Term for ninety- nine Years, and declares che 
Truſts of the Term, (Vc.) in Truſt for himſelf for 
Life, and afterwards in Truſt for his Wife for Life, 
and there ſtops Without declaring any further Trau 
it ſeems plain and has been reſolved, in Equity, that 
aſter the Truſts that are declared, ſhall be ex vired? the 


Term ſhall, from e be made on the 
Inheritance Ah om et em Tf een al 
: ae e N 1 8 17 has t' 4s Fe TH 
This bricks me to the very Calle non before the 
8 (via.) that where à Man is ſeiſed in Fee, and 
creates a Term for ninety- nine Years, in Truſt fur 
himſelf for Life, and afterwards to bis Wife for Life, 
and afterwards upon ſeveral other Truſts, that are 755 
parently void; theſe void Trufts, are as no Truſts, 
and it is the fate Thing as if, after the Tufts lifted 
to the Husband and Wife for their Lives, 
at all had been declared; tor ay, a vo 4 Tru is 
declaring no Truſt. 1997 ne, 


ben 1 155 Uh 3 the | Privcipad Cale al ah 
Truſts declared by this Deed, expeQant . = 
Death of the Husband and Wife, are void, either 
Accident, or elſe they were or ginally void even in t 
Creation; and for this Purpole 1 muſt beg leave. jul 
to repeat them. The Husband, who created — 
— 3 5 A | | Term 
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De Tenn) Trins: 1 


| Rigs before the Statute de donis, it a Man "gave 


(a) 1 Inſt. 


22. & ante 


74. 


Body of the Husband Ambroſe Pile; but this is 8 void 


Term of ninety- nine Years, decares' the Truſt there. 
of to be to himſelf and his v Wife, for their Lives and 
the Life of the Survivor; this is good; and after the 
Death of the Survivor, then in ba en oe ay Aer > 
mw Wale of TE Hivsband and Wife. 2 


Now this was a \ contingint Truſt and N i 2 
been good, if there had happened to be ſuch a Perſon, 


as was: Heir of both the Bodies of Husband and Vic 


But then it muſt have been ſuch an Iſſue of both their 
Bodies, as ſhould have furvived them both, for Nano 
oft beres viventis ; but Fames Piles, the only Iſſue of the 
Marriage, dying after the Father, and in the Lifetime 
of the Mother, he could not take as Heir of both 
their Bodies, and thereſore this Limitation, {hich 
might by N have: been. your, en o eiden 
void. | "1441 Wn yes |, 
The next 1 is in Default * ank Ihr 
(viz) in Default of Iſſue of the Bodies of the Hul- 
band and Wife, then in Truſt for the Heirs of the 


be becauſe it is a Limitation of à Truſt of 
a Term, after a Failure e ag ene 
. and Wife. 


- 9 
* e 


That a eden over of a Truſt of + a Term; the 3 


4 Talus of Iſſue, is void, is 4 Principle in L. 


eg Eſtatetail ; is un an Eſtate, as, in Notion aß Law 

indure for ever; for which Reaſon at Common 
or 
-deviſed Lands to another, and the Heis df his . 
the Donor could limit no Remainder over; the I 
himſelf had but a (a) Poſſibility, which he could net 
limit over; much leſs can a T rl "ap a r ede 
Aa Limitation, | «4, $0000 
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This was admitted in the Duke of a) 4 Cal 2882 Vide Ca- 


d in Pollexfen's Reports, from fal. 2 4 to fol. 44. there 
1 thirteen 1 ſolemn . of them with 
the Aſſiſtance of the Judges, and many of them 
ſtronger than the principal Caſe, and in all of which 
it is 1 WE chat a Limitation " a TT 5 
ter a Fahne Ine, 15 vad. 


be next Limitation is, to. the Heir of hs oc 


of t e. 2 antun 
gat his Wiſe. PT, 


7 2 * 


But this Limitation of the Truſt of he Term is 


ſtill more plainly void, it being expectant on the Deter- 
- mination of twyo Eſtates · tail; thi remote Poſlt- 


8 is 8 Ile 


bility upon another, and therefore e "yy 0 0 as 
to have no Appearance of a Doubt. 


From whence it is evident, that all 3 Tra & 
clared concerning this Term are ee 8 


ff, The Truſts for ah Husband and Viſ for wer 
Lives, are derernupdiby theſ Death. Thad, 


* The next Limitation to che Heirs o bite two _ 
dies was contingent, and proved to be void, becauſe 


there happened to be =p Heir of both; chair Bad 


The ſubſequent Limitations were al Ways and origi 
nally void, they wag expectant on a Failure of Iſſue, and 
conſequently there be ing no Truſt. ſubſiſting that was 
declared touching this Tom, the ſame ſhall attend the 
Unheritayeg out of, which ans * — nauo 2 


Dent 


As to — ** the "abi was. 


— 


5 (5) x Vent. 


ce the Caſes of (6) nde and ewe and fo the 15 311. 


4 


of f ern in the 1 of 1 it was 
Matter of Doubt, whether the Words [Heirs of the 
e Bodies of the Husbdnd and Wife]. ſhould' be taken in 
that ſtrict Senſe, ſo as to require the Husbatid 
Wife to be both dead, before there could be an Heir 
of their Bodies; 1 take it, neicher of thoſ "i 
dome up- to this: In Burchert ahd Hurd CA, the 
Deviſe was to the Heirs of the Body of . & fw . 
ving, which Words [now living] geleribel the Perſon, 
and ſhewed: the Teſtator to have meant no töte, than 
an Heir apparent; but in the principal Caſe, there are 
no ſuch Words as nog livin ng nor wet Words tant» 
un | 
(4) Ante . to the Caf A Bah; kak called wy Lo 
. Mane): where a Deviſe Was, (after Ker "other 
precedent” Limitations,) to A. for ninety-nine Yeats, if 
he ſhould ſo long live, Remainder to the firſt and ever 
other Son of A. in Tail Male, Remainder to the Heirs 
Male of the Body of his (the Teſtator s) Aunt Elix Long 
lawfully eber er and in Default of ſuch Iſſue, to! 
own right Heirs; the Teſtator by the ſame Will taking 
Notice that his Aunt Elizabeth Long was living, 1 
iving her a Legacy; where the Court of Esche 
(except Baron Bury) held the : eldeſt Sor. of lizgh 
Ling ſhould take: © ny Wa 
Fo ite TR" LICE 65's 
This Jadgmenr- was ery me Can u and that 
. Reverſal reverſed in the Houſe of Lords; but. the Rez- 
| ſons of the Judgment which prevailed ſeeme Met: 
for that tho the Lands were deviſed to the 
of the Body of *Bliz y begotten, 5 


| cabeth Long lawfull 
= the Will took Notice, that Elizabeth Long I 

N Time living, and in Default of ſucli Iifue ef AKT 
beth Long, the Rejuinder was to go to the Teſtators 
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As to the aa hich ch Court TOY JE, 8 
the Perſon creating this Term ide nova, had 'ag rol „ 
; Power over the Truſt of the Term, i! as over he 
Term it ſelf, and might ſever i it from the Inherit: 
and give it to the Wife; that muſt be admitted; but. 
then it muſt be by proper Words, ſuch as are not * 
the Truſt of the Term might, without Doubt, have been 
limited to the Huſband and Wife, and the Survivor, 
and the Executors and Adminiſtrators: of the Survivor; « 4 
or to the Huſband, and Wife, and to the Executors ang 14 
Adminiſtrators of the Wife; but, in this Oaſe, nothing 5 2 
is limited to the Heirs of the Survivor, (who Was the 
Wife,) but in Default of Iſſue of the Marriage, and 
alſo in Default of Iſſue of the Bady: of e 
and this Licnfagigan 1 voi. f wy ff}. 2; * 1 "te 205 HEAT [Rod 


Sf 3 


1 4 203 N . 1 4 


The next r Thivg T 3 beg- Lande balance, / 
whether, when a Truſt of a Term is limited to the 
Huſband and Wife for! their Lives; Remainder to-the 

Heirs of their two Bodies, the Words U Heirs of theit 

two Bodies] are Words of Linitation, andi ſu void 0 

caſe of a Truſt af a Term; or vhetber hey are mot 
good by "0 of 1Neſeriptio per ſone. 170 1 bi To 7 * 


dh od: bak 3101 0 fl Midi o 


And L ap pprchiad, that the Heir of their. Bodies ſhall 
take by Way — Reſtripoio pers. ce W 03. ot 
11} { 3060394513 01, vm; 1 5 i aaa 10 2000 = 
1 admit the Caſe of Peacock-and Spoontr:(@): was, that 5 
dhe Father poſſeſſed of a Term alligned bit oer 20 #3 
Ttruſtees, in Truſt for his Son fat Life) Rechainderits 5 
his Son's Wife for Life, .Ravainder, an” Ttuſt for the 
Heirs of the Body of his Son's. Wife by the Son ; this 
Caſe came on rl before Lord Obar eller Ahe, and 
he decreed the Remainder to the Heirs of the E Bodysto 
be void, and that the whole veſted in the Wife, which _ 
ould therefore $0 del her Exech tors or Admin iſtrarors. ' 
COL as 5 B. 9 | 


195. 


(e) 2 Ven. A it came before the Lords (a) Com | 


ſioners, and they reverſed the Lord Feffereys's Dectee ; 
it went at laſt into the Houſe of Lords, who affirmeq 


the Decree of Reverſal, and held the Remainder limited 


Caſe, ever made uſe of it as an Argument to ſupport 


Wife for their Lives, Remainder in Truſt for the 
hein of ths Body of the WIFE IS Hu 


in Truſt for the Heirs of the Body of the Wine 'tobe 


l good, by way of een of 25 Fern 148 


But 1 apprebend, the! Deakin of chat pM 


wan; not, as was hinted by the Court, for that this 


was within the Equity of the Stacute of H. 4, made 
againſt Jointreſſes diſcontinuitig, or barring Bates li. 


mo to them ex Ter _ or of his ADC: 


For Cutely; the Statute of g. 7 extends only to Fes 


hold Eftates ; it was made to prevent the Jointreſs from 


diſcontinuing the Eſtate ſettled upon her, or the Re- 
mainders limited thereup n; but a Tenant for Tears 
could not make any Diſcontinuance. The ' Statute of 
H. 7. was made to prevent Jointreſſes from lerying | 
Fines, or ſuffering Common Recoveries for the barring 


of the © Iſſue, or the Remainder; but a Tenant for 


Years could never levy a Fine, or ſuffer a C 
Recovery, and therefore à Term for Years could not 


be within that Statute. And tho this Caſe of Pr 
tock and Spooner was ſo much agitated,” and ſo often 


ſpoke to, by the greateſt Counſel of that Age, yet 
none of them, aug to the Account I * 25 the 


the Remainder limited to the Heirs of the Body of the 
Wife by the Huſband, that uy was. Se wb = 
Equity of ph Statute of H. 7. We: * 


But the ſubſtantial Reaſon Patel b to Ss, * 
the Truſt of a Term 'is limited to' the Huſband and 


; : 
. þ 7 
$*F- , 
ro 
4 8 0 2 * 
4 +2 
ood 


* 


De Term. * Trin, 1917: 


* Way of Deſeriptio perſons; and the ca we 1 5 | 
4 A the Truſt of the Term, after che De 67 lh 


of the Huſband and Wife, had been limited to fuck - © 
perſon as ſhould be the Heir beg the 1 of ho 1 8 
by the Huſband. Ne be 


EB I K. 44 * 
1 CET OY 


EO the Remainder had been 10 limited, a in dd 
Words, it would ſurely have been good; at ic being 
in caſe of a Truſt, where the Intention of the Parties 


1s regarded, Equity will conſtrue it, as a the Lim. 
tation had been expreſſed in ſuch Words. v1 


I admit, in Caſe Freehold Dna the Rule Gang, 
zs, that if the Eſtate be limited to the Anceſtor for his 725: 70 8. 


I Rep. 104. 
Life, with an immediate, or mediate Remainder to Se 


the Heirs of the Body of the Tenant for * theſe . 6 
are Words of Limitation: _* | Ty 2 


But in that very Caſe put, #1 1 gut 1 Auna General ver. 
be to the Anceſtor For ni Ali Vears, if he ſo long Apia Ties 


pF 


live, Remainder to Truſtees during his Liſt, Remain- 
der to the Heirs of his Body; now theſe ' Words are 


t of A n and 1 


7 
4 * 1 * 4 * 
of n 


not Words of rr 
is more iy the | n Cale. - 


Belides, f m.t 4000 FY a Lao 1 4 ot 
a Term to 4 for Life, Remainder: to the Meirs of his 
Body, in regard a Tem, ot Truſt of u Term; cannot 
deſcend to the Heirs of his Body, the Words {Heirs 

of his Body] are 48 foreign, and” as far from being 
Words of Limitation, as if the Remainder of the 
Truſt of the Term had been hmited to the” Heirs of 


the Body of any img, bop: ag: Petlon, and chat | 
ln bad been good raed Bar ads bon. 


„ ; 2 * 
5 2 1 Ty Fe ob; 4 ' x CY? of 
1 


Subſequent 1 to the Caſe of. Pratrick in 


Spooner, 11 


in Trin. Term. 1 16 99. in Lord Sommers's Time, there 
: > ww 


—— 


372. Y De Term £ Trin. D 


( 92 Vern, was | the Cale Ty Define verſus Godin ( NY 8 one 
Frecad. in Bolt, poſſeſſed of a Term of ninety-nine Years, af. 
* e it in Truſt for himſelf for Life, Remainder, 25 
to one Moiety, in Truſt for his Wife for Liſe, Re. 
mainder as to that Moiety in Truſt for the Heits of 

the Body of the Wife by him begotten; the Huſband 

died 1 Iſſue, and then the Wife died, and the 
Queſtion being bet wixt the Heir of the Body, and te 
Adminiſtraror of the Wife, Lord Chancellor Sommer; 
decreed in Favour of the Heir of the Body of the 

Wife, and that this Remainder was a good Deſcription 

of the Perſon ; and obſerved, that the Decree of ra- 

cock and Spooner in the ae of ws had ſertled this 


Pant, 11 - ; 1 1 : od : ; WW 0 x 3 


5 . v . : 


3 it 1 at gree, "dk Auth this, in che Cale of Webb 
600 2Vern. and Webb 05 where a Truſt of a Term was limited 
e 132. to the Huſband for Life, Remainder to the Wife fer 

Ife, Remainder to the Heirs of the Bodies of the 
Huſband and Wife, this Point came before Sir Joby 
Trevor Maſter of the Rolls, where it was decreedd to be 

a good Limitation; after which it came before Loid 
Harcourt, Who held it an ill one; and then the Di- 
ſtinction was firſt made, that if the Limitation of the 
Remainder had been to the Heirs of the Body of the 
Wite, according: to Peacock and Spuoner's Caſe, it had 
been good within the Equity of the Statute: of H. 7. 
but befora, or ſince that Time, 1 never heard of that 
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| - Diſtin&tion ; and. as to the Weight ere, 1 ſubmit 
| it to the lun on what I have laid. - ola | 
1 | SOS 


had now, Leen 55 1 nf he 
Truſt of chis Term, ereated de novo” by the Huſband 
that had the Fee, had been by way of Words of Li 
mitation, to the Huſband and Wife, and to 10 Hein 
of the dr og of the He * the. Wise: 2 1e 
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1 fubrair it whether, eren ey this Ca . if u the 11 


heritance deſcends to the Heirs of the "Bly, the Term 
vill gor r , eee ee 


I 6 


And if once attendant on the Inheritance it mut 


alway 8 ſo \ | 
* ; 1 ö * ' : * 1 * F 
5 | g 
8 4 : 0 * 2 
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The indes of che pa appears to be, that che 
Truſt of the Term ſhould de cend; and it is not 'A 
naked Term, but there i is an Inheritance which may 


ſupport the Deſcent of it; there is, 1 believe, no Re- 
ſolution againſt it, and therefore I take it har 3 in Fa- 


vour of the Heir: the Truſt of the Term ſhall rather 
go with the Inheritance to the Heirs of the 
the Huſband, chan: part from the Inheritance an 


80 


ap 


to the Executors and Adminiſtrators: of the Huſband, 


and leave a worthleſs Inheritance expecta 
Term, to deſcend to the Heir. 


= 175 4 * E * "4 


It is more reaſonable to ſay chat, in ſuch a Caſe, 
where the ſame Man has the Inheritance, and the 
Truſt of the Term for Years, the Term 


laid by my Lord Cowper, in the 
ford, which 1 ſhall cite preſently. 0 Kh it 


* Wes 
þ : # * N : 


And now in the lt lvoe; 28 to I Caſes © on \th 55 
Head, they are many, . ſome of . e 1 take 959 


ſtronger than the on ipal Caſe. 


If a Man ſeiſed in Fee of * raiſes 4 Sock for 


E 


for Years ſhall 
give Way to the Inheritance; ; and ſo in Fact it was 


Mm nes Stam 


Payment of his Debts, without ſaying, that aſter his 


Debts paid the Term ſhall ceaſe, or attend the Inhe- 


ritance, yet Equity of Courſe ſays, that after the * 
Debts paid, the Term ſhall attend the e 3 


becauſe the Truſt i is at an End. 
5 G 


Now 


C- 4 * 


TR. . 
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erde, 1 8 | | AS Tet © ae, 2 N 


Now in the principal Caſe, the Truſt are a. 
Evd, the Ceftuique Ti Puſts being all dead. 


The refore, pari rations, the Term ſhall 4 LY | 


- 4 0 * 


In eee cles re (gael) Tan 


for Years created for raiſing Portions, and in thoſe 


way of Mortgage in his own Name, and afterwards 


gage for Years, and intending to purchaſe the Inheri- 
| tance, aſſigned the Mortgage 
- himſelf, his Execut 


(a) Rk: 


520. 


Preced, in 


Chan. 522. 


cafes the Term ſhould attend the Inheritance. 


ſhewed, nay exp 


Caſes, after the Portions raiſed, the Terms ſhall of 
Courſe attend the Inheritance; nay, and (which is yet 


ſtronger) where the Party who was to have the Por- 
tion died before it became due, the Court has * 


If a Man has a Term for Years made to kim ib 


urchaſes the Inheritance of the Premiſſes in a Tru - 
Ree 's Name, it has been decreed, that 7 Nn aroma 


attend the Inheritance. 


The Caſe of Holt llc Hob is cd 
than the principal Caſe, where a Man having a Mok 


to Truſtees, in Truſt for 
and Adminiſtrators, and pur 
chaſed the Inheritance in his own Name; yet the Tul 
of the Term was decreed to attend che Inheritance, 
tho aſſigned expreſly in Truft for his Executors, which 
ed, an Intent, that the Truſt of the 
Term ſhould go 12 his Heirs, and to his Executons 


I ſhall only add one Caſe more, which is that of 


(4) Beſt * Samford, it was in November 1705. be- 
fore Lord Keeper Cowper, and is in Serjeant 5 
Rep. 154. A Feme Sole ſeiſed in Fee, on her Marriage 
with 4 made a Leaſe to Truſtees for 100 Vea, in 


| Truſt for her Husband A. * his Life, Remainder in 


"x . Truſt 


De Ten Fs Jae 71. 


Truſt for herielf for Life, Remainder. in Iraſt ar 
the Children of the Marriage ; ; and for Want of 
ſach Iſſue, in Truſt for the Wife, ber Executors 
nd Adminiſtrators, (which bears | a pretty near Re- 
{:mblance to the principal Caſe); the Huſband died, 
and there was no Iſſue of that Marriage, and the Wife 
married a ſecond Huſband, and died, and this ſecond 
' Huſband, as Adminiſtrator to the Wiſe, ſued in Equi- 
ty for this Term; but decreed-by Lord Cowper, in his 
Caſe, that the Truſt of the Term being at an End, 
* ſhould attend the Inheritance, and ſhould not be for 
the Benefit of the ſecond Huſband, tho expreſly li- 
mited to go to the Wife's Executors and Admins. 
tors; which is ſtronger than the principal Caſe. 


Thus have T humbly laid this . Man's Caſe be 
fore your Honour. 


And upon the whole ative Ia KLE 


.. As this is a Term created dai novo 1 im who at 
the {ame Tune had the Inheritance 3 ogg 


As the Heir i is more favoured chan, the Bxecutor; 7 


As the Conſtruction of making Terms artendane on 
the Inheritance has prevailed i in Equity; ; | 


As all the Truſts declared concerning this Term, 


that are not void at Law, are mine wy the Death 
of all the Ceſtui que Truſts; G 


As the precedents chat have "WE 4 al of them 
come up to the Caſe, and ſome go beyond it; 


Therefore I hope, ihe theſe Reaſons, the Term of 
ninety-nine Years, in the principal Caſe, ſhall attend 
the Inheritang, : and conſequently d that this Pauper, 


who 


4 


dant upon Account, yet it appearing to be * 1 leſs than had been claimed * the De 


1 1 — — r 
* ; g » | 
| 7A | | . 2 iS: n 
76 9 Term 1. 7 rin. 1717 
3 | | : | ; : ; 


um 


who is Heir at Law to this Inherirance, tal 5 
titled to the Truſt of the Term. ok 


4 oy * 4 * 
F 


, 


Reſolutio But eit the Maſter of the Rolls, « on TIN 
Curie, 
ration of this Caſe, decreed the Title to belong to the 
Aſſignee of Margaret Pile the Wife, and that this Term 
ſhould not be attendant on the Inheritance * for 
that the Party, who raiſed this Term, and had 1 5 
to ſever it from the Inheritance, ſhewed his Intention 
ſo to do, by limiting the Truſt to the Survivor of him 
and his Wife, and the Heirs of the Survivor, which, 
tho it was a void Limitation, yet ſufficed to ſhey his 
Intent t to fever ſuch Term from the Reverſion, wank 


8 * 3 


Caſe 98. Attorniy Ceneril (at. the Relation of 
Led Cn. the Qoerſeers of Uno Yeh 


pr. the Brewers Company. 54,48 
Coſts not [formation to ſettle a Charity given Alt Lady o 
bello te 1 many Years ſince, whereby ſhe deviſed divers Lands 


Event of 
3 Pefendnes the Brewers Company, in Truſt to 


as where pay certain Annuities thereout to the Poor of Iſlington; 


though Mo- ſince which, the Lands being "Et © the Informs- 


ne 
3 due to tion Was Fo an Account of this Charity. 
the Defen- 


fendant's A in that Caſe the Defendant was allowed no Coſts. 3 
The Brewers Company fil by their Anſwer, that 
there is 800 J. due to them from the Charity; but 
that, however, they have not ſtopped the Payment to 
the Poor, and are willing the improved Rents tall be 
applied for the Benefit of the ama 


15,72 


\ 
— nemo nn ener 


De Term. J. Trin. 1717. 


— 
» 


The Court, at the Hearing, decreed an Account of 
the Charity, and of the wor due from — to the 


Company. 10 


The Maſter dog "OY Ci 80 L. his bär the cl. 
rity to the Com panys and reſerves Jocereſt N 1 9 


And now the Only coming! on upon Py Fairy Inc ba | 
reſerved, the Court ordered Intereſt to the Defendants N. d. of the 
the Company for the 180 J from the Time of con- pen cn. 


port con- 


firming the Report, and not before; for that until firmed, 


where the 
then, it was no liquidated Sum. C ED als to wot 


| before liqui- 
But as to Coſts, the Defendants the Company to y 

have none, though the Ballance was in their Favour z © IN 

foraſmuch as they would have overcharged the Cha- 

rity fix hundred and twenty Pounds; TP the P en 

to how their Coſts ; ; for that they had been ſerviceab == e 

to the Charity Rel bor them of the, fix hupder 5 i 


ad 


and twenty Po Dare. which ba claimed again |, n e 
them. 1% % ae — 


& al 0 it ett bas 
Z Vii 1 tov 

The Inter nd, the Plairitiffs Coſty 60 be 8 1a! 
of the a Rents of the gl #o 


tit. git A 
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Caſe 99. 

3 ul wk verſus 5 Ju 

cellor Cow- / 

vert poſſeſſed deb of Kin 75 1307 ww Di Hinder 


Aion die and Lady Wyn, and after having given ſome Lepacies, 
ber Huaband de yiſed his real and petforial Eſtate equally * his 


war gh four Daughters, and died. 


volunta 


Aſſignment, this is kn Alteration of the P 
then had died without altering 1 it, or ſo mch as admin 


a - Thos Wi. E ba — 4 

163 4 N Deca! 
_ The Conitel of King * lied inteſtate, and the 
Lord Orford adminiſtred to her, and Mr. Hatcher the 
Husband of one of the Daughters, aſſigned over all 
that, Share of the Perſonal Eſtate which came to his 

Wife by the Death of the Counteſs, (and which con- 
ſiſted of Choſes in Action,) unto Mr. Richard Snow; 
Grace Hatcher afterwards died, and Mr. Hatcher, having 
married again, died inteſtate, and his ſecond Wife ha- 
ving adminiſtred to him, and having alſo gained Admi- 
niſtration in the Spiritual Court to Grace Hatcher de 
Bonis non adminiſtred by her Husband: 


I | The 


e 


The aa was, who had à Ri ght to Mrs. Orace 


Hatcher's Share of the Counteſs M1 7 * $ ow 
Eſtate? 


It was inſiſted” for the ſurviving Dan n of | 
Mr. Harbord, that Mrs. Hatcher's Share of Lady 
flow's Perſonal Eſtate,” was but à Choſe in Act, and 
that though a Right to a third Part of it veſted in 
Grace 1 = the Husband's Aſſignment of it be- 
ing only voluntary, was” not to be regarded in Equity, 

4 1 the en had n for a valuable Conſi- 


3 


That a 0 Aſſignment 0 Hatcher would 
not have bound Mrs. Hacker, if ſhe had ſurvived, and 
by the ſame Reaſon ſhould not bind her Repreloncy- 
tives, now ſhe was dead. 


Nay, That chis 8 to Snom by the Eubend 
was worſe than voluntary, it being fraudulent, and ſaid 
to be ſo by his ſecond Wife Who now made a Title 
to it; and therefore ſuch an Aſh gnment, as ſhe herſelf 
who would take Advantage of it, Ke, en, 
ought not to _ : 18 


\ . 


When e if cue pg = was od of the Cale, 
the Husband Hatcher, upon the Death of bis Wife, had 


not ' (as Husband, and y AI ; his Wife) the leaſt 1 


1 veſted in him, to any of his Wife's Choſes in 
Action, but muſt take out Adminiſtration. to his Wife, 
and after he ſhould have done ſo, the Letters of Admi- 
5 would 15 0 
tering the 3 y. "Ee Power not 

ule of, Taha HRS ene i ere AY 


3 * te 4 


give him nothing, but only a FoWw- r 
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That the Statute of Diſtribution would not late er 
the Husband's Title in this Caſe; ſince the Clauſe in 
the Statute of Frauds, (29 Car. 2. cap. 3. ſeft. 250 
which ſays, that the Statute of Diſtribution ſhall not 
affect the Husband's Right to his Wife's perſonal E. 
ſtate, exempts him from diſtributing, * in 
where he has an Intereſt veſted in him, which here he 
had not: So that it was the: ſame Caſe, as if the Sta- 
tute of Diſtribution had never been made; or az. if 

this Caſe had happened before that Statute, » Conſe. 
quently, after the Husband's Death without altering 

the Property, then the Choſes in Action of the Wife, 
not adtniniſtred by the Husband, did fall within te 
Statute of Diſtribution, and became diviſible - amoht 


the next of Kin of Grace the Wine the Wa I 
Hatcher. " 


Neither was it material that the Delete the 
ſecond Wife of Hatcher, had gained Adminiſtration de 
bonis non, Tc. of Grace the firſt Wife, for ſtill ſhe was 
but a Hand to receive the Money, — to A 
tion according to the Statute. 

Lord Chancellor : The H Te J Title at 11 to 1 
perſonal Eſtate of the Wife is favoured; even 2 
Term which is a Chattel real, ſhall go to the Husband 

O ln. (a) ſurviving his Wife; and as to all the perſonal 
„% 357 Goods, they are his by the Intermarriage. Though the 
00 Videin Husband adminiſtring to the Wife is (Y) liable to pay ber 
Earl f The- Debts, yet he is intitled to the Surplus, which. will? 90 
Earl of Sf to his Repreſentatives ; and as to this Aſſignment, not» 
falt, 468. withſtanding it was voluntary, I cannot Ru Think it 
did bind the Property; for there might be Time ſpent, 
and Delays uſed, before the Husband could recover 

this perſonal Eftate in Equity; but the Delays of Suts 

ought not to turn to his Prejudice. And with Re- 
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De Term. s Michaelis, 17 
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ſpe & to the Clauſe i in the Statute of Frauds, 105 Ex- 5 


3 does not confine it to the Life of the Huſband, 
or to the Circumſtance of his having reduced any 
part of the Wife's Perſonal Eſtate into Poſleſion but 


provides, that no Part of her Eſtate ſhall be diſtri 
butable amongſt her Relations after her Death. 


80 that it ſcems ralph che Aſſignment ſhould 


he tzken to alter the Property; beſides, that it is the 


very Ground of the Difference that Choſes in Action 
are aſſignable in Equity, though not at Law; and this 


Matter "ſcems' to have been decided by the $ piritual 


Court in Favour of the Huſband and his Reptabonts 


tives, by that Court's granting Adminiſtration de bonis 


now of Grace Hatcher to the next of Kin of the Huſ- 
band: Wherefore f 


Decree the Wa of Grace „Bae Share of her 


decealed Siſter's Perſonal Eſtate to "the: Adminiſtrarix : 


of Hatcher the Hu ſband. 


See the Caſe of cr and Reer. in 1 ( 1 (a) Joris 
Term 1718. where this ſtronger Cale happened, (via.) 1 5 


A Wife died poſſeſſed of Chouſes in Action, and the 
Huſband rea Ys and died without taking our Letters 


of Adminiſtration to his Wife, after which, the next of 
Kin of the Wife adminiſtred to her, and Lord Parker 


| held, that the Adminiſtrator to the Wife was but a 


Truſtee for the Executor of the Huſband, the Right 


to the Wife's Choſes in Action being, by the Se 
tute of Diſtribution, veſted in the Huſband, as next 


of Kin to the Wife; and whereas there is a Pro- 


iſo in 29 Car, 2. ſaying, that the Statute of Diſtribu - 


tion ſhall not extend to the Eftates of Feme Coverts © 


that die inteſtate, but that their Huſbands may have oy 


Adminiſtration of their Fenn Eſtate, as before the 


making the Ack. 


: , ; 
| e | > = . * 


Tord Chan- 


382 3 "De Torm. FL. dect 2 


"Bis Lordſhip fa, * Clauſe was made; in Wa 
of the Huſband, and not to his Prejudice; ſo that i: 
was intended by the Parliament, that the Huſband 
ſhould be within the Statute of Diſtribution, ſo 28 t0 
take the. Wife's Choſes in Action, as to his Benefit, burt 
ſhould not be within the ſame, as to his Prejudice, LS, 
and that this was not a new Point, but had b ſettled, 

and upon very good Reaſon; for were the Conſirudion 
to be otherwiſe, the Huſpand of the Wife inteſlate, 
would be in a worſe Caſe than the next of Kin, 
though ever fo remote, which was not © the 8 2 of 
the Statute. PLE 


ad there Mr. . el . Cale of lah 
Aiſcough, wherein he ſaid Lord Cowper's Opinion vis 
the ſame with Lord Parker's, (vis) that the Wife's 
Choſes in Action did veſt in the Huſband by the Sta- 
ittute of Diftribution ; ſo that ſince this Reſolution, the 
e Includes. Right of Adminiſtration (a) follows the Right to the 
Eſtate, and ought, in Caſe of the Huſband's Death 
after the Wife, to be granted to the next of Kin to 
the Huſband, in the ſame e as it is gong to. 
Aa rely Legate. | 


| Jacobſon & al 98 W nam. 


ee. „ JJ/ ALTER Wall meer by his Will len to his K - 1 
in zabeth Tayleur an Infant, 1000 [. payable after the 
2 54 Death of 1 © Teſtator's s Wife, and at his ſaid Niece: 
mation to Age of twenty Years, i ſhe ſhould live {o long. 


this Caſe in 
the Caſe of Richmond nc Tayleur, poſt 734. Huſband We he hath * the Wir, 
Fortune becomes a Bankrupt, the Afignees hall not receive it, without m_ ſome. Pro- 


Caſe 100. 


= Cow- 


viſion for the Wife. 


1 5 The Niece We 7. 8 without the Knowledge or 
Conſent of her 1 7. C. * at that Time 55 


F 


4 Debt by 8 . — and "REY 
gained the young Gentlewoman's Conſent by bribing 
her Maid-Servant 3 the Niece was Funes . TIP | 
of Age. 1 9 555 ä 


Soon after the „ ry & pleats a FREY 

and the Commiſſioners of Bankruptcy aſſigned _ 

all the Eſtate and Effects of the Bankrupt to the Plain® 1 
riffs, in Truſt for the Creditors, who brought their Bill 

for this Legacy, the Teſtator's Widow being dead, and | = 
the Niece being above twenty Years ad,” add conſe.  _- - . 8 
quently the Legacy due; and the Bankrupe had ww „„ 
Children by his Wife ther living, . 5 „„ 


This Cande: condiayl en talks Nitin Price, in * 
Abſence of the Lord Chancellor, the Baron, in regard 


to Creditors, did decree the 1 and aner to be „ 
paid to the Plaintiffs. Eo) 


* ” 
"A 1 ” C 


* le 1 : 

Chancellor, his. Lordſhip declared, that foraſmuch as 

the Plaintiffs the Alas in the Commiſſion claim- 
ed under the Bankrupt, they ought not to be in 4 bees 

ter (a) Caſe than the Bankrupt himſelf ; and fincey (©) Pot Bye 
if he had brought a Bill for this Legacy, 


1 from Fs Dec 


But upon an A 


the Court Brander, 
would not have allowed it him, without obliging him, 459. 


at the ſame Time, to make fore Provifion for ts  ' | 
Wife and Children; fo for the fame Reaſon, Wen -' 
theſe claiming under the Bankrupt, and who muſt ELL. 
exactly in the {ame Caſe as he himſelf would have Y 
been in, came for Equity, they ought to do Equity, .,  ' © Þ} 
which would be to provide for the Wiſe: and Children VVV 
of the a: ren whos oy WET EO TION 


But with renal to the. Intereſt e Money, ue %%% “. 
Bankrupt commonly was allowed to receive that, ſo the 
Allgnees —— to receive e the lame during the Bank- 


De Ter FI Arbe 17 = 


= 8 1. Alſo, if the Bankrupt $ Wife ſhould * wi ih, 


out Iſſue, then the Bankrupt would have been allowed 
to receive the whole Money ; and therefore, in ſuch 
Caſe, the Aſſignees ſhould be allowed to W it tally, Z 


As to the Ob jection, that the Age was "OY 


by the Cochon. before any Right to the Lepacy | 
veſted in the Wife, (viz) before ſhe was twenty, 0 


that at that Time the Legacy was not veſted, and, by 
Poſſibility, might never veſt, Yoraſtniacy” as © * 
have died before N 3 


Lord chancellor aid, the was not to be fo ms Ie» 


garded; becauſe the Commiſſions might ſup 1 it by 
making a new Aſſignment, tho' (it was true) ſuch new 


Aſſignment would not help this Bill, ſo as to intitle the 


Plaintiffs to any Decree thereon. 


That he took 3 it for granted, c were no Where 


_ dents in this Caſe,” there being none cited on either 


Side, and therefore the Court was at Liberty to judge 


4 1 
64. 


alſo cited 


ante, Finch 


upon the Reaſon of the Thing; but however, a judge 


having given a contrary e be Wan mans Tie 


to conſider of 1 it. 


a on wha: Cauſes coming on n again, Mr. "Om 
W the Defendant, cited the Cale of Taylor and (a) Whee- 


this Caſe ler, where 4. mortgaged a Copyhold 2 4 conſiderable 


Sum of Money, but the Conveyance was defective for 


verſus Ee! want of a Surrender being preſented in Time, after 


of Winchel- 


fea, 280. 


which A. became a Bankrupt, and the Court helped the 
Mortgagee of the Copyhold againſt the Aſſignees under 


the Commiſſion, which he urged to be an Aren, 


that the Creditors or Aſſignees of the e 


are not to be nn as Purchaſers: - he 


7 
7 
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De Term: 2 Michaelis, =: 
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| " * % i 0 q NT 
It was moreover. 1 oo to the Court, 4 1 
Bankrupt had, in this Caſe, gained his Certificate, and 


was dicharged, and 1 4. my Aflignment. made to the 

Complainants being bef LCTACY Was veſted, if 
they could not now; ſupf 1 bh ES. by making 
2 new one, the 9 Was, _ . 822 * 
become veſted 1 in ber wann, ett © 5 


Ep AK. 2 + eo} N N 4 1011 SE 5 | 
But. the Load Chancallor, mplied,. that this not 8 


ing i he Hering he cold ele o Ratet. 
3 'A ta 1 1 ASS #487? Þ'1 WOES 

Nevertheleſs, et "angcher Day, the Fact being ad Ris be” 
to appear by a Petition, with. the 8 of the er wn 
Commiſſioners, and the Allowance of the Lord Chan- not no aligns 


cellor Harcourt, annexed, the Court ſaid, it was clear, be. - 
the Commiſſioters could not aſſign this P Foſſibility 3 

Right which the Bankrupt had to the, Portion, and | 
conſequently the þe being Plaintiffs in the Bill, 

and intitling — under this N and this 


1 Lins £2 NW wh "FN 5 . 3 12 4 N 1 hs 75 30 
e ogy bis Wy | 
0 But the Reaſon ven 3 viz, beca 4 
band could' not have Siren. at his Wife's Portion 1 Wy _** 
e 
m ome Proviſion for to } 
Foes for es f ty or contingent Intereſt is 
certainly aſſignable by the Commiſſioners. Thus in the Caſe of Hi 5 ow 
verſus Williamſon, firſt heard at the Rolls Mich, 173 1. and afterw ogy. 
Afirmed by Lord Chancellor King in Mich. 17 3a. the Caſe in Effect 
An Eſtate was deviſed to be ſold, and the Monies ariſing from ſuch | 
to be divided amongſt ſuch of the Children of . as hot be Being t at 5 
A.'s Death; A. had ſeveral Children; one of whom, vis. B. became a | EN 
Bankrupt, and the Commiſſioners aſſigned over his Eſtate, after wh | 
B. - gothis Certificate allowed, and then . died, . 15 at this'S! 


of the Money, which on s Death belong 
the Commiſſioners; for 


for that 1 3 

Bankru ts, mention the Were ones bre he 13 EU%. 
cap. 7. ſet, pas nds 8 {Ah to 2180 7 i k 

rupt might, depart ih nog! here . iuithe Life-ume off. pets « hare 

leaſed this contingent Intereſt. Beſides, the 21 Fac. 1. a 1 ts, 

m * ; 


hat the Statutes re __ to Bankrupts ſhall be conſtrued i 
fi Manner for Creditors. 


p 1 
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afterwards out for her ſe 


De Term. 4 | Michaelis, 15 —_— 


Diaz cheefore the Bill muſt be diſmiſſed, hes with 
out Coſts, becaule the Plainiffs were nn 


can Aber in Thin Tam 1718. the Wie 4 7 8 


ſioners of 
Bankru by her next Friend, havi brought 2 Bill ee ent 
having made her being ſeduced E Marriage, and 


an Afign- | the Hul - 
pu 4 gf band's wa rw together with the Certificate 


Elb ad his Diſcharge, prayed, chat che Money might 


for 
e put 
parate Uſe for her Life, and een 
for her Children; to which the Huſband putting in 
his Anſwer, and declaring himſelf fenfible of his ha. 
_— ving injured his Wife, in Manner as above, ſubmitted 
not make. a. to what was deſired 12250 Bill, "7, 
1 Arrears of Intereſt, 1 


Linn 


Certificate 


TN 


00 the other ny te — a, 
miſting, that the Commiſſioners might {till make 3 


new . of this, which Was now, * Tak 
fore, veſted. a. Tr 


But by Lond Chancellor 5 Parke -*The — 
have executed their Power, and the Debts, which the 
Huſband the Bankrupt owed to the Creditors before 
the Bankruptcy, are now extin& by Ad of * 


and this Dr 'the 
ad, in Right of bs MI 9 1 


„ 8 ce che auen agrees 1 


K the Wh ron eas is but a e - of 
ron for the Wroog OED; 


* 'Y 1 3 | 


* 1 
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ws FL * 
1 x . 
14 
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Cd bas e 
Purchaſe; and in the mean Time, let the Wife bare 
the Intereſt for her ſeparate Uſe, We. By which Means 
the 8 y was N 2 N —* er + 
PA | 2 PEN » 3 4 YankM i 9 
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21, verſus Others nee 


1 | 8 Lord Chan- 
KY 853 : S | 
e ** i" . . 3%: 4S:;; 5 
% 1 | 6 1 £ 
e 4 + - 4 3 
1 * 


4 ne TRY 4) 


8 * 14 44 


A. Nakes e | Setclern 


to * — n 1 Won 17 
mainder e ee 


Wee the Uſe of 


to himſelf in Fee; A. has two Sons, and 4 and the . monk of 


if he 
ſo 


Truſtees, and the eldeſt Son when af Age, 3 Join in A — 
Feoffment and Fine to B. in Fee, as a Secur 
much Money; the eldeſt, Son; dies , without. Iſſue, and Trae 
the ſecond. Son brings a Bill to ſet aßde this 1 1 hi 


Remainder to the Heirs of his Body, Remainder to 4. . the 


for {ſo long live, 


Truſters and the eldeſt Son join fin is Mario by by Feoffment, and the eldeft dies without Ifſuez 
the ſecond Son, during the Life of the erf pegs tl 
th ö fn n . tis. is 7 


Lord Chancellor : This is 8 2 i contingent ne. 
mainder, being limited to che 'Heirs. of the Body „ 
4 who can have no Heir duri his Life; for is 
eſt keres r it is as. 


. + Ss 
4 W 1 
- 


ment does at Law d wit 
f 1 25 ö © | 5 7 
| a E x 5 1 1 

— 7 4 
But it mop be bere | of howto 
2 5608 3h ; 


Fe 3: 2 ir ba. 2 . me" 1 B 1. ** EE SEL 


It is true, if che eldeſt Son joins in a N 
where che Remaindes in Tel . tre mn de 44% 
Sy, it prevents any Breach of Truſt in che Truſtees; 
but here the Limitation being to che Heirs hee: Boay 
of A. who can ie eee ody during 
_ own Life, therefore che join 
not, in this Caſe, ſo material. e 
ee een . . 5 age We 40 , 


And yet ie. feen by 


jms, in a Caſe where it il pupae eo 
15 the Limitation were to the "IE 


— —ÿ 22 2 ́—6———ß Tn IE CE SY —— — 22 „ 


2 verſe Gps 129. Beet verſus Clin, 55 & ey a 1 YT 


has nk Tels r che Lina 
tion to the Heir. 4 . Zone 
However, 0 Meaning of th Lined, "=" 1 
prin ipal Caſe, is, to carry the 8ettlement as far uy may 
be, and beyond the Limitation to the firſt gon, and the 
Diuſtees appointed to preſerve the contingetit\Ren 
ters, ought not to join in def Acer Toa email 


But after all, as to the preſent pill, 198 
1 0 Son, cha he” his ſurvived the 41 yet bas 
no Right to bring it in the Father's Life-time; for he 


+. | Neither js, nor poſſibly erer will be, the Heir of his Be 


ther, unleſs he — his Father, which i is . 
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ll n * 5 by abs e 2 : | 01 
Tx Nlume, to be . "wid a Legacy of 1000 
oy dated by the Defendant R 2 1 by the Wil 
8 of Doctor Name. e 
ſtate, where- 1 
one he E r 
ere 3 


A 44M 2;: aan; 

Tube Deferidans, 1 was no Relation. * Do 
nor bad done him any Service, Caving that now A 
then ſhe had, during his . broug ht bim ſome 
few flight Cordials, in Return 
bad ordered her a Piece of Plate. 
einn KY 85 WU 

This 1001. 1 was interlined in the 

ent Hand, and ſuppoſed to have bern den 
Defendant; herſelf, when ſhe; was left in png: Root 
5125 with he Cotps,.in which Room he: Wall WAI; Z 
517703 — 


uy 


De Term. L Michaelir, x LL 


But Grouch as 0 wil 5 me by 30 Plaine - Te 
tilt che Executor in a proper Court, that had a proper | 
8 Juriſdiction, (it relating oaly | 10 a, perſonal Eſtate,) on 2 Vern, 


and -more eſpecially, forithat the Executor might have 7 12, 
proved the Will in the 
culat Reſervation” as" to t is Legacy, che Court 5 faid, & ; * 
his Remedy 2 be * and 0 the Ball with f. 


* o a 0 » 2 2 * . f A 1 / * 
» 4 a 4 } 
- 7 = 
* 5 ye 7 c 
«4 1 8 * 
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| 4 55 ** i. Te Wm. 
Seeley verſus Jago. 


NE deviſed that 10001. ſhould be laid o out 1 a per. 

Purchaſe of Lands in Fee, to be ſertled upon 4 One deviſes | 
B. and C. and their Heirs, equall'ro be divitled; A; dies roll 
leaving an Infant Heir; and B. and C. roge 1 with ! Purchaſe 


the Infant Heir, bring a Bill f for this 1000 an 


MISC» > we 
B. and C. ang tinir Haim, aqua to dodirided; 4. dies leaving an Inf 15 


ee but the Infant cannot; 


7 15 83 . 5 q : 8 1 : . * 25 te 1 * 8 A 
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laid out in n"Lands For A; B. — 6 b (Which e 
them Tenants in Common, ) and B. and C. electing 0 
have their two Thirds in Money, let it be paid 


them; or it in vain yeh de, ie 2 


for B. and C. when the next Moment they may tur 
it into Money, and Equity, like Natnre, will. Udo 1 
thing in Gu vain. l ee bel Alle 

ä hs | Bnſm vet Benn, 5 p08 Or verſus Wand, 7 


But 43 to the gate af: the Infant, that 21 N be 
brought before the Maſter, and put out for the Benefit 
of the Infant, who; by reaſon of his Tiifancy, 
capable of making an Rleftion. Beſides,” that fuck 
Election might, were he to die dang his wfanc 
e to his Heir. os TIO ELITE 
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ritual Court, with-a,parti- $I : 
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DHILIP Starky, being ſciſed in Fee, deviſes his 
Lands to two Gentlemen of his Acquaintance, 
a but Who were not of Kin to him,) and their Heirs 
| | in Truſt to be ſold by them, or the Survivor of them, - 
3 * enen for the beſt Price, and with the Money to pay bis Debts, 
| the bet Lagacies and Funerals, ſo far as the ſame will extend, 
Ss  . TE and, among other Legacies, he gives 401. to Fane Siles, | 
4x | Debts, I. and 10 J. to Elixaberb Stiles, (who were his Coufins.and | 
_—_ Coheirs,) and makes the two Deviſees m——— gig | 
x | kar the 400 Ito the Children of one ofHthem. 
| extend, and Nes Dohse ts his Heirs ur Law; and 100 f c the Uwes er din of Ev 
1 ecutors, but nothing to his Executors; in ſuch Caſe the Executors ſhall be dn N 
the Heir at Law, * l Wes gp RIEU 
TW 2a n of the Mor ariſing 1 the sale being | 
| | 00 l. the Queſtion was, whether it Id go to the | 
5 Truſtees who were alſo Executors, or to the Heirs at 
| Law, who, in this Caſe, brought a Bill againſt t the Ex- 
| cc&cutors, for an Account of the Surplus. r 
il on Behalf of the Deviſees the Executorh,. it was 
=  objefted, that here were expreſs Legacies given yen to the 
1 1 Coen 
0 i | ; ; BE 
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Money, and 
beneficial Tru 


Wherefore le the 
to the Heirs at Law. 
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Coheirs, which impl 
more, and the Caſe of Grompron verſus. Nort 
Rep. 196. was Laid to be in Point; alſo, in this G. 
as there were Legacies given to the Heirs at Law, 


cies given to t 
Executors; but the Will bein 
ſhould ſell the Eftate for the be 
get for the ſame, this Clauſt need 
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yearly, — dant, rendering 160. Per Annum payable N 


_ ante 


Caſe 10606. Jenner verſus Morgan. | 

Lord Chan- - 

cellor Cow- © 

„ Father being Tenant for Life, Rernuinder ; in 
Li ts Tail to the Son the Plaintiff, the Father was indebt- 


r Yar, eck by ſeveral Judgments, and his Land extended by 7, $ 
rendering a judgment Creditor, who leaſed the ſame to . 


dies in the 


ane rag eee, Rent, ws to Time, © 


os 


£46 March 6. 17 10. he Father the Tenant: for Life be, 
and the Defendant the Tenant es off 
3 until alter the Lady day ee ly a 5 


. was inſiſted . the Plaintiff, «6s "a 4 
day's Rent (being 404) ought to be paid to the Plain. 
tiff by the Defendant de 1 Tenant, for that the Defen- 
dant, by his holding over, ſhewed his Election to con- 
tinue Tenant at Will to the Plaintiff the Son; and 

Wo that this could be no Hardſhip on the Tenant, ſince 
() Vide in all Events he ought to pay his Rent to (a) ſome 


Sirafira Perſon, and F. S. the Judgment Creditor could have no 


blocker of Pretence to the Lady-day's Rent; and tho', in this Caſe, 
Cited 180, the Tenant for 14 died 6 March, he Reaſon had 
been the ſame, * he had died the "Oe after Ne 
, _ aay. ; * | 
Lord Chancellor: There re are — ai Statutes 
relating to Rents, but this is Caſus omiſſur; the Lau 
(98 aft. does not. apportion Rent, in Point of (6b) Time, and I 


roRep. 128. do not know that (c) Equity ever did it; this is an Ac- 
<7 cident which the apts) Creditor ze have b 


00 But quity will apportion 3 8 4 710 2 10 
Edwards verſus Counteſs of Warwick, 176. alſo Maintenance-Money, 
e Hay W Palmer, 2 Vol. 502. Vide alſo the 11th of his * 


jeſty, by which Rent is 1 in Point of * 


— 
F 
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2 — — ner enema R 
a | 8 
w 2 : : I » % „ — "A. 
De Term. J. Hill. 101 
| My e 4 9922 0 2 a | . * ' N "@/ / 
' | 


N 


againſt, by reſerving the Rent weekly; ſo that it is his 

Fault, and becomes a Gift in Law to the Tenant. 

| wy 1 4 \ 41 119 6 of , FP 1 
Whereupon the Court held, that as to the Profi 

ſrom the End of the laſt Quarter, to the Death of the 


4 
o 


Nannen rs» 


Tenant. for Life, the Tenant ſhould pay nothing; but 


for the Profits, from the Death of the Tenant for Life, 
the Tenant the under-Lefſee was to account to the 


A y 
+ — 
39 
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* 
. 4 4 


1 * 5 J $ Ct 


nant's remaining in Poſſeſſion, ſhewed his Election to 


continue at the old Rent; this, the Court ſaid, only 


0 $ * 2 | F * ® : 
nd of the prec Quarterly... 1 
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| ſhewed his Election from that Time, and not from the 
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| y TEE | 8 5 Lord Chan- . 
3 AE Wh 1 a cellor Cow- 
N Owner of a Ship mortgages his Ship to 4. with per. 


11 whom he leaves the- original Bill of Sale, and this 
Mortgage to A. is made by a Deed: of Mortgage only, 


without any Indorſement, or Notice of the 


Mortgage 
on the Bill of Sale, as is uſual. % OE 


[ 
| Afterwards the Mortgagor deſired 4. the Mortgage, 
to let him have the original Bill of Sale, Which was 
complied with, and thereupon the Mortgagor made ſe- 
veral ſubſequent Mortgages of ſeveral Parts of the Ship, 


Caſe 106. 


43 


which were indorſed upon the original Bill of Sale, and 


ſometime afterwards the Mortgagor delivered up the 


Bill of Sale to 4. the Mortgage, who made. no Objec- * 


tion, or Complaint of theſe Indorſements; it appeared 


likewiſe in the Caſe, that the Owner of the Ship had 
made a prior Mortgage to this of 4.'s, by a Deed bear- 


ing Date the Day be dre, but that the prior Mortgage 
Was a Witneſs to the Mortgage -Deed made to 4. alſo 4. 
the Mortgagee | ſometime afterwards took. a Releale, 


from the Mortgagor, of his Equity of Redemption. 


1 In 
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. E | 5 n | : * ” | | A 
oints were deere by the 


4 


In which Caſe thefe! 
Lord Chancellor: | 


* Pen” - 
1 1 ; wt F A 2 o F as 


„ et gs 002k TOES 170002 ee Ry 
Wherea  _ If, That the firſt: Mortgagee of the \ Ship” being a 
firſt Mort- 1 . "=" 75 | | Do i417; $5A15T LT 5: 
ge is a Wirneſs to the ſecond Mortgage, tho it did not ay. 
the ſeeond PEAT, that he addually knew the Contents of the fe 
Mortgage, cond M ge, yet ſince it did not appear, but that 
= ld might know them, it would be preſumed, that 
his knowing every Witnels that could write or read, was a&uainted 
thereof, yer With the Subſtance of the Deed or Inſtrument, vb 
lnce the be, having atteſted it, undertook to ſupport" by hi 
mpt10 « , | * 1 . +4 vi 
bs, "that he Evidence; and that therefore, in the principal” Caſe, 
might have the firſt Mortgagee being a Witneſs to the ſecond Mon- 
known the 95 "ſs . . 1 | | be: A 
ſame, this gage, and not acquaintin the ſecond Mortgagee with 
bone bun. his former Mortgage, this ſhould give a (4) Preference to 
ſecond Mortgage. N Fa 


of 24h, That when 4. the Mortgages was ſo cardleſs, 2 
by Deed in- to intruſt the Mortgagor with the original Bill of Sale, 
fp ro by which Means Indorſements of the ſubſequent Mor- 
with the ori- gages were made thereon, and accepted again of the 
Sale, and the Bill of Sale from the Mortgagor, without making any 
rags Complamt, or taking any Exception thereto; "this, to- 
Sa ſub- gether with the long Acquieſcence # afterwards, | amount- 
Nigg, ed to an implied Conſent in 4. to the ſubſequent Mort- 
or Bills of page of the ſeveral Parts of the Ship that had been in- 
| Sale of ſe- JOG e 1 | 1 x 

veral Parts dorſed, and ſhould give a Preference to fuch ; Mort- 
of the Ship, gages. 555 DN onthe MI e 
and Mort "IN : $5 PP... 98 F 1 | LS oe: 
gagee — this is Evidente of an Aﬀent in ſuch Mortgage, and ſhall therefore poſt- 
pone him. s | 5 „ | ; | 3 57 5 Ws „ 
(a) 9s. autem, Whether the bare atteſting a ſubſequent Incumbrance, 
without other Cireumſtances of preſumptive Notice, will. a 


Prior Incumbrancer, ſince at that Rate, a-prior Mortgagee of 
ee without any Fraud or ill Intention on his Side, 


e 
w be chrated of his Security; and fol find it faid by Lord King in r 


L 


4 9 WW 
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34h, That tho 4. the ks, ben thee Wd 2 
ſublequent Mortgages, took afterwards a'Releaſe of the takes 2 Re. 


ultimate Equity of R & this did not oblige on doh 
the faid & who had taken a Releaſs of ſuch Equity, to quity of Re- 


pay the intermediate Mortgages, 3 a Kill che dee bet 
waive the Releaſe made to hit of TEST ablige the | 
8 7 2 
| Morgagee to pay off the ipterpedia will waive the Releaſe. 
$24 $4. 24260 640 3: 2 Wo * k7 "_, HY > 8 Ou | FR 
. In this Caſe A4. the Mortgage was ordered to o Morgye | 
pay y Cofts to the Plamtiſſa, who” weft Indorfees of the nee his 
ſubſequent Mortgages or Bills of Sale; but 4 was hat eter with 


Coſts which 
to have his Coſts over, againſt the firit Mortgagor; ; in he occaſions 


regard, Lord Chancellor ſaid; it was not Tealomable Deen unjuſt 


that 4. ſhould onerate bis Pledge, with Colts "petal 
er W uh Dela > ee 


0 Was re * l 7 7 | 
6 ine verſus Ea Audio Chapin Cafe 107. 
Hen GH et 7 ot WS Lad Chen 


Tus Plaintiff ine was poſſelled of 4 Ship, and r. 


the Agent of the Eoft-India, Compan 11 the Intereſt al- 
Indies dog the Shi 55 f 25 Ship and 
Commander, who had no Power to fell her; and there Cargo 
was ſome Proof of the Treachery of the Commander, — 4 
and of ſome indirect Practices by the Agent ; but this D 
ſeemed to have been done without the Priviey! of the 7 2 


ing done in 
Company, cho for their Uſe and Benefit. the Indies, 


muaian Inte- 


' | teſt allowed, csg the Chf de Return 


Eking cs bis vil to have, an Account of the Ship 
and Cargo from the Company, who were decreed: to 
account for the ſame; and an Iſſue was directed to 
try the Value af the Ship and Cargo, at the Time 


thele came to the Hands of the Company Agent; 


upon which” the Jury found the Value of the 9 7 


7 and the Cargo in her, of the lowel for a 
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be z000/ I, and chat of the Cargo to amount to * 
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175 yp; ' ; 
On? p now, upon the Equity lere it Was il 


that the Plaintiff oughr to have Intereſt, and that the 


Intereſt ought to be Indian leeds; en Was tor 


12 per Gs Againſt which it was 


 Objefted,. I 2 That the Value of 431 Ship * Gps 


being uncertain, . it could not, in the Nature 5 it, Carry 
| Intereſt, Mn N the Tha; it N aſc -by be 
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143 That ths Plaintiff had, at the 7 9 keſtel 


RY pan Years upon his own Bill, and therefore. to al. 
low him Indian Intereſt, would be to make him a Gainer 


by his own Delay. 
Cur. 1 a Man bas wy Money by way * Lc af 


_ ought to anſwer Intereſt; but if he —4 my Money 


from me wrongfully, be ought a forriori to anſwer In- 


tereſt. And it is ſtill ſtronger, where one by wrong takes 


from me either my Money, or my Goods which 18 n 
trading "ay, in order to turn thery 3 into Mops 


9 27 22 let the 8 1 Intereſt ; and this 
tranſacted in the Indies, where the Pal Who 


being by Authority under them, and for their Uſe, mult 


be preſumed to have made the common Advantage that 
Money yields there, the Company muſt anſwer the In- 
tereſt of that Country; but in Conſideration. this . 
ney is now to be paid here, the Charge of returning it 
from the Indies ought to be deducted. 


Wa ; 
7; a 
# 1 
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| Let the Maſter fee what was the Intereſt of : Move 
during theſe Years , in the Indies, and what is the 
Charge of returning Money from the "Trdies to " Bu 
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land, and he is to allow Indian t dtling 0 out 
of it the Charge 15 N e 


Goodright verſus Wright. 


8 verdick i in Eje 3 10 
ſeiſed in Fee devilel the Lan 


tor. „ 1 3 Li of the 
A” 
B. dies in the Life of de ee bin ho | is ; alſo the Heir of . The Tue ſhall 
not take an Eftate-Tail as Iſſue of B. nor the . in oder e 29% 
The Queſtion was, wech in . 10 Boilers 
4 and B. died in the Life of the Teſtator, the ile 
of B. (who was born after the making of the Will, 
and ſo could not take jointly With the Deviſees,) could 
take, ether as 8 of the 0 y. of B. or as right 0 
And the 8 of, 8 en Chor was a, 4 
livered by C. . Parker. 4 1 . 1 e 8 8 
This Cale i is Py A the Reaſon f It and ; 
Me Caſe. 1 340. * 98 5 5 80 PE . 2 70 5 . 1 


if, nN as "ol in 1 Gale, . Word =, * 
as in that, the Word [Heirs] i is clearly uſed as a Word 
to meaſure out the Quantity of 


of Limitation, vis; 
Eſtate that the Dales 3 is to take, and not as 4 Word 


of Purchaſe, the Dev iſee only being in the View ad - e 
Conſidęration of the Teſtator, and the Words, {Heir OE 
or — . mentiobed for Ne elbe, + ws 05 7 „ 
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s to 4. and his Iſſue, Wy. 
Remainder to B. and his Iſſue, Remainder to the. Heirs mainder to. 


of 4. 4. died without Iſſue, in the Fife of the Teſta- is ng 
tor, and B. died in the Life of the Teſtator,” leaying l 
Iſſue the Defendant, who was alſo the Heir K A. and 5 7 
the Plaintiff 3 in. a Ejccment Was ae Heir of the To -- Jo 


ca 108. 


this ith hls Deviſe s 


a his 
Re- 


_ 
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Arn 


oh Eftate the Deviſce ſhould take, and thete | is no 


Diverſity betwixt a Deviſee in Fee, and a Deviſee in 
Tail ; the Statute of Weſtminſter the Second makes 


none ; for that only provides for the Iſſue, in Caſe 
where an Eſtate-Tail is actually created and veſted, 


5 but makes no Diverſity at all in the Rules of Law con- 


cerning the Creation of Eſtates-Tail, which are exaQly 


the ſame, as to the Intent of the Deviſor, or as to 


the veſting the Eſtate, as thoſe relating to Eſtates in 


Fee- Simple; the Statute de Donis was made for the 


7 Benefit of the Iſſue in Tail, which ſuppoſes an Eſtate 


in Tail in the Anceſtor 6 which ; is the Queſtion here); 


and the Statute de Donis is called the ha and not 
the Mother of Eſtates- Tail. SOR 


1th; Becauſe the Heir in Tail is abſolutely in the 


Power of the Anceſtor, to be barred by him (lines the 


StatutE of 4 H. J. of Fines, and the Conſtruction of 


Law, which eſtabliſhes common Recoveries,) as much 


as the Heir in Fee-Simple is in the Power of his An- 


ceſtor; and therefore, as well in Caſe of an Eftate 


Tail, 20 of a Fee - Sim ple, the Deviſor cannot be in- 


tended to have had any Conſideration for, or regard 


- his Hear, 5 


to, the Heir, ſince in both Caſes the Deviſor gives the 


Deviſce ſuch an a 28 r SM to bar 


. TT 4 
OI 
, 1 


bat 


34h, Another Reaſon why he Heir canniot th, 
when the Deviſce dies in the Life of the Deviſor, is, 


becauſe he cannot take by Deſcent, for that nothing 


| avasever in the Anceſtor ; and if be ſhould take us 2 


(a) Vide 
2 
ſect. 4. 


Purcbaſor, then the Eſtate would be deſcendible con- 
trary to the Intent of the Deviſor; for if the Anceſtor 
had taken the Eftate, and it had S den to the Heir, 
the Rules of Deſcent had been quite different (9 
from what they would have been,, if the Heir had 
taken as a Furchaſor. Then, as to thy Repair in 
1 15 e 


De Tere 7 Hill, 1707. „ 


Fee limited to the Wind of 7 it is allo 5 Opinion 
of the Court, that the Heir General cannot take it; 
for the Interpoſition of the Eftate-Tail to B. betwint 
the Eſtate- Tail limited to A. and the Kent in Fee 
| limited to his right Heirs, makes no Difference; be- 
cauſe, notwithſtanding the mean Remainder, the Word 5 
[Heirs] is a Word of Limitation of Eſtate, and the 
Fee - Simple veſts in the Anceſtor. 1 Inſt. 22. b. 319. b. 
And if 4. had ſurvived the Teſtator, the Remainder 
in Fee would have veſted in him; and therefore it is 
within the Reaſon of Bret and Rigden's Caſe ; and 
the Rule laid down in 1 Co. Shelley's Cale, (viz,) whe· 


ther the Limitation to the right Heirs be mediate, or 


immediate; yet where the Anceſtor has before an 


Eſtate for Life, the Heirs ball take 1 e 5 F ow . 
and not by Purchaſe. „ | he tr ver, 2 


And thus hw the las bow * „lang PRES beutel 485 150 
to this Point, even ever ſince Bret and Rigten 8 Cale. + Ka 
But on this Occaſion I have been the larger in delivering 423. 
the Judgment of the Court, becauſe of ſome (5) late (% ve 
Endeavours to invalidate this Rule, which, by the way, Ba T0 
may make it proper to obſerve, that the aberi ing ſettled 57 in . 2 


(c) Rules concerning Ma is the me mrs wy 17 120 151. 


d that of 
removing Land. Marks. Hutton 


| 2 ſus Sympſon 


Eur. 2 Vern. 722, * in . 439. @ „eva Bo” vt Fare, 3 


and ed verſus Waxfe, 259: 


But then, th Reſpect to this 1 in Fee, li- N 
mited to the Heirs 99 A. it has been'urged, that though A 
the Rule of Law be certain, that whenever an Anceſtor 1 B. for 


Life, Re- * 
takes an Eftate for Life, and afterwards à Limitation is mainder to . 


to his Heirs, in ſuch Caſe his Heirs cannot be Purchaſers; **."is = 


| Hutton ver- 


yet in this Caſe, 4. dying in the Life-Time of the 20d 4. dies | 


Teſtator, 4 himſelf never took, but the Deviſe to him 4 0 


was void, and therefore his right Heir may take by fit Ame; 


Purchaſe, like * Caſe, d a Feoffment 1 is made to Hei en 
Is 4 p _ the ever won 
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of the Will muſt be according to the Import and 
Meaning of the Words at the Time of making of the 


the Uſe of A. for Life, Rind to B. in Tal. | 
Remainder to the right Heirs of 4. and A, is dead at 
the Time of the Feoffment, the right Heirs of 4 ſhall, 
notwithſtanding, take the Remainder in Fee; and Co. 
Litt. (Sect. 578.) was cited to prove, that a particu- 


lar Eſtate, and a Remainder 5 continue diſtinct in 
the lame Perſon. . OTIS nyt ® 


But to clic ihe OO IS, has the Conftrufion 


Wil, which ; in the preſent Caſe, was plainly to deviſe 


a Fee-Simple to the Anceſtor, and it would be wron 


2 interpret it according to any Accident ex-poſt fadto, 1 


àdkä4ãkæs here, the dying of the Deviſee in the Le Fine of 


the Deviſor; and as to the Caſe · put of the Feoffment, 
it ſeems, that the Remainder in 8 would be cold 


becauſe there was no ſuch Perſon as A. in rerum natur, 


and it is all one, as if the Limitation had been to 4. 


and his Heirs, and there bad been 1 . e as 
4 in Eſe. 8 55 


80 here, he Deviſe to 4. 5 then G 'w way + Re- 


TD after a mediate: Eſtate) to the Hom. of 4 
| ſeems all one as if it had been to 4. and his Heirs, of 


one > Limitation, and that A. had been then tea. 


Judgmers for duet ea the will. 
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Wingrave verſus Sir Richard Pal. cut 99 
einm, 

Frabse., ni the 

0 IR John Palgrave, upon the Marriage of his Son 


1 


Auguſtine (afterwards Sir Auguſtine). Palgrave, with Term raiſed 
Barbara Gaſcoin, ſettled divers Manors and Lands on 5. 3 
Auguſtine Palgrave for Life, Remainder to his firſt and Portions, | 
Male ſucceſſively, * ern 
Remainder to | Truſtees 6 for ; ninety-nine 5 Years, 8 Re- that if the 


* 


® every other Son. by Barbara, in. Tail 


a | . | 3 . Husband 
mainder to Sir John Palgrave in Fe. ſhould leave 
Male by the Marriage, and ſhould leave a. Daughter or Daughters, then the Truſtees 
to raiſe. Portions payable to Daughters at twenty-one” or Marriage; Proviſo, that if 
the Husband ſhould die without leaving a Daughter living at his Death, then the Term to 
ceaſe, There is no Iſſue Male by the Marriage; but there is a Daughter, who attains twenty- 
one and marries. Mother dies, and Daughter dies in Father 8 Life-Time leaving Iſſue; her , 
Husband adminiſters to her, he ſhall have no Portion, „5 „ 

_ | r IICATY TISS-EO DN 1 — „ 


Ihe Truſt of the Term of ninety-nine Years is de- 
cared to be, that if Auguſtine Palgrave ſhall die 
without Heir Male of his Body by Barbara, and 
leaving a Daughter, or Daughters ; that then ſuch 
Daughter or Daughters ſhall have 3000 J. if but one, 
if more, 3000 L amongſt them, payable at their Ages 

of twenty-one or Marriage, with a Proviſo, that if 
Auguſtine Palgrave ſhall not have any Daughter by 
Barbara, living at his Death, then the ninety- nine Years 


* 


Term to ceaſe. 5 


Auguſtine Palgrave had Iſſue by this Marriage, one 
Daughter, (vis) Elizabeth, who, having attained up- 
alntitt. CE Ran wo) OE .. ALL 20A E INNS 


5 # 
& 4 5 
- 


Barbara the Mother died without Iſſue Male, 
bas any other Iſſue but this: Daughter Blixaberh, who | 
has Iſſue by the Plaintiff, and dier in ber Father Au 
r eee  & 


8 * 1 
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guſtine Palgrade s Life- time; and afterw ** As * 


Palerave dies; and the Plaintiff the Husband, having 


adminiſtred to his Wife Elizabeth, brings a Bill for this 


Lord Chancellby: The Plaintiff is not intitled to his 


Wife's Portion; for by the firſt Words, the Truſt of 
the Term never riſes, that being to commence u 
a Condition precedent, (viz) If Auguſtine the Husband 
ſhould die without Heir Male, and leaving à Dauph- 


ter or Daughters, which cannot be intended hayi 
had a Daughter, but leaving a Daughter at the Time 
of his Death, and Auguſtine the Husband leaving no 
Daughter at his Death, the Truſt of the Term does 
not ariſe, OE NTT” 


Alſo the Proviſo Joes determine the Term itſelf 
and conſequently the Truſt thereof muſt fall; for the 
Proviſo ſays, that the Term ſhall determine, if 4 


guſtine the Husband ſhall not have a Daughter by Bar- 


bara, living at his Death; and Auguſtine the Hasband 
not having ſuch Daughter living at his Death, the 
Term is determined; and if the Term be determined 


at Law, by the expreſs Proviſion of the Parties, it 


would be very ſtrange for Equity to revive it. 


The Intention of the Settlement might be, and pro- 
bably was; that this Term ſhould ceaſe, -and that no 
Portion ſhould ever, in ſuch Caſe, be raiſed for. the 
Benefit of any Executor or Adminiſtrator, after the 
Death of the Daughter, for whoſe perſonal Advantage 
this might be deſigned; but in Cafe of her Death | 
in the Life of the Father, the Intent of the Parties 
might be, to prefer the Heir of the Family, (who, 
in this Caſe, was the Defendant a Son by an after 


taken Wife, ) before any Executor or Adminiſtrator af 


a deceaſed Daughter. 
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Caſe 110. 
Lerd Cban- 
_ Cow- 


NE ſriked i in Fee of ſome Lak * poſſeſſed a Venn. 756. 
of a Leaſe for Years in other Lands, 8 wy Lats Ear 
indebted by Specialty and Simple 


| Long waa Wort. 


Contract, made ſome Land, 


his Will, by which he deviſed a Rent-Charge of 5, 1 


401. a Year out of the Leaſe for Years to _y I 
Candi. bequeathed the Leaſe . itſelf to another dei the 


Grandſon, and likewiſe deviſed all his Lands in Fee to Fee to 4. 


A. and his Heirs, None of his Deviſees were his Heirs ps . 


at Law, and his Will was made fince the 00 Statute e 20 _ 
apainft fraudulent Deviſes. Pes. Ona 


"Deficiency - 
of Aſſets, both the Deviſces ſhall tis wh al Gr Bd; but if the Deviſe to 


4b COM NID * 
& Mar, cap. 14. 


And there ben a Pefieicy er Aﬀets to pay 
Debts, the Queſtion was, whether they ſhould be 
charged on the Real, or Leaſehold Eftate? 


Decreed by Lord Chancelor, 1 if, That a Deviſe of a 
| Rent-Charge out of a Term, is as much a Specifick 
Deviſe, as if it had been of che Term cſelf, 


2dly, That the Deviſe of a Term fol Year is as 
much a Specifick Deviſe, as a Deviſe of Lands in 
Fee. Wherefore, each being equally Specifick Deviſes, 
it would, in this Caſe, be an equal Diſappointment of | 


the Teſtator's Intent, to defeat either, * e it 
to the Teſtator's Debts. 


34 y, That ſince the Satute of Fraudulent Devides, 
Lands in Fee are equally ſubje& to Debts by Spe- 
cialty in the Hands of the Devilee, as Leaſes in the 


Hands of the Executor or Legatee are to Debts by 
Simple Contract at Common Law. 


® 


„ —— 2 — — 
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So that, to prevent the Diſappointment of the Teſt. 
tor's Intent, the Court thought it reaſonable, that 
the Deviſee of the Fee · Simple Eſtate, and the Deviſees 
of the Leaſe and 3 ſhould each contribute 
to the Debts by Specialty, in Proportion to the Value 
of the reſpective ani $; but that as to the Debts 
by Simple Contract, if there ſhould be not enough, 
over and above, to pay them, they muſt fall upp the 
Leaſehold Premiſſes uy. 1 


Hereupon it was obj eted by Sir Thomas Powis and 
Mr. Vernon, that the Fee Simple and Inheritance ought 
to be more favoured, than any of the Perſonal Eſtate 
and Leaſes; for that the latter had been always decreed 

to go in Aid of the former, and therefore, in this Caſe, 
the Leaſehold Eſtate ought to bear all the Lined * 
Specialty, as far as it would extend. 


But 8 by Lord e for that this 
might utterly diſappoint the Teſtator s Intention in 
providing for his Grandſons out of the Leaſe ; though 
the Court allowed, that if the Deviſe had been 
to A. of all the reſt of the Teſtator's Lands, this had 

been a Reſiduary (not Specifick) Deviſe, and the Perſon 
taking thereby, ſhould not have come in, till after the 
Debts by Specialty, or e had been BP: out 
of his Inheritance. 'Y 


. ' | . 
* 


Caſe TR. 5 Drury verſus Smith. 


| Lord Chan- 


2 Had a Nephew, and being 1 making his wil, 
— directed the Scrivener imployed by him for that 


Oneby Will Purpoſe, to give 100 . to his Nephew ; z afterwards 
diſpoſes of 


his Perſonal 5 | | of the 


Eftate, and 
afterwards by Parol gives 100 J. Bill to one, to deliver over to "bis Nephew, if the Thur 


ſhould die of that — ; ſuch Gift decreed _ 


1 * aca ot a 3 2 


rn 1 — 1 
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8 6 


the te Teſtator, recalletiog that his Nephew ved 100 l. 
of his in his Hands, therefore ordered the Scrivener not 
to put the Legacy into his Will, in regard his N ephew 
had already that 100 J. in his o-.n Hands, and the 
Teſtator made B. ack was his rw Reems: wel 
reſiduary e bo nr dest di wd rho N 


1 9 Th | 
Yy Al be N 40 v0 4 b FEET ; | 


Afterwards the N ation came, Prat brought A rs 
Bill for this 100 J. to the Teſtator, who, in his laſt 
Sickneſs, gave the ſaid 100 J. Bill to be delivered over 
to his Nephew, in Caſe he [the Teſtator] ſhould die of 
that e wy: did: accordingly Hopes 0 


And now, on 1 Nephey” 8 bringing 2 Bill wt 
the Executrix, for this 100 ,. Note, it was objected, that 
this: being a Parol Gift, and eontrary to the Will „ 
which the Rxecutrix was made reſiduary Legatee, it 
would introduce all the Inconveniences of Perjury which 
the Statute: of Frauds intended to prevent, if ſuch Evi- 5 
dence, or verbal Diſpoſitions, ſhould prevail againſt te 
Will, and would be contrary to the Words of the (a) Sta · (a) 8e. 22, 


tute, which ſay, a Will in in, Wxiring, ſhall not be revoked 
by Pardl. 


on, 


* Chancellor ti The Caſe; is not « 0 * g,/as if this 
very 100 l. Note had been ſpecifically deviſed; for 
deviſing the Refiduum, 18 only the Dk OT bis Eſtate, that | 
be hoes not, by Will, or: otherwiſe diſpoſe; of; but 
this is a Gift in the Teſtator's Life-Time, Donatio Cans 
Morris, and the Poſſeſſion tranſmuted, and certainly, nate 
withſtanding the Will, the Teſtator had a Power to give 
away any Part of his Eſtate in his Life-time ; he might 
in his Life-Time, after the makitg'of his Will, give a- 
way any Part of his Eſtate abſolutely, and by the 2 
Reaſon might, notwithſtanding the Will, give away any = 
Part thereof Dis ; and this Gift "Ie ſo f ully 


proved: 


5 "8 | Detree | 


* 


3% De enn — 0 . 
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Decree the Plaintiff his 1004. Kill with oY 


9 Ae in the Cale of Smpth 5 cih 
(8th Dec. 1718 0 the Maſter of the Rolls, where Jewel; 
were given by the Teſtator by way of Dowatio Caſa Mor. 
tis, doubted, whether this was good againſt Debts. And 
it ſeems not; they being 1 gyro in Caſe of the Donor's 

Death, and in Nature: a Legacy, which thiefor 
would be fraudulent as againſt ele 1 


Caſe 112. Biſhop of Wincheſter verſus Kuti. 


Lord Chan- 

cellor Co f 

. ANR bald cultomary [Lands ofiths Biſhop of Wi 
_ a MN cheſter, as of 12 Manor of Taunton-Deun in 


bring a Bill Somer ſerſbire, 1 in which Lands there was a a Copper Mine 
for an Ac- that was opened by the Tenant, who dug thereout, and 

Oar dug, ſold great Quantities, of Copper Oar, and died, and his 
ntl Heir continued digging and diſpoſing of great * | 


_ ties of Copper Oar out of the ſaid Mine. 
eſtator ; 


£ otherwiſe of plowing up Meadow or ancient Paſture, or TP Torts A$ die with the Par, 


The Biſhop of Wincheſter brought a Bill in \ Bquiry 
againſt the — and Heir, praying an Account of 
4 ſaid Oar, and alledging, that theſe Cuſtomary Te- 
nants were as Copyhold Tenants, and' that the Free- 
hold was in the Biſhop, as Lord of the Manor and 
Owner of the Soil, and that the Manner of paſling the 
Premiſſes was, by Surrender into the Hands of wn 

Lord, to the Uſe of the Surrenderee. NGA 


1 br 
on the other Side it was ſaid, that it did not appear 
the Admittance, in this Caſe, was to hold ad voluntater 
Domini, ſecundum Conſuetudinem, Tc. without which 
Words 2 voluntatem Domini) it was inſiſted,” er 7 
2 : | c 


th Term. 1 "Hall 7. 


ow by: no Coppbold, as had: been hee (N ü in 
Lord C. F n Rias. SE e f 


11 


365. Cr yow- 
lber verſus 
Oldfield, & 


' Corth, 432. qo verſus Noble. 


Thani as to the Oar Ps in th Fea <A $ Lifo-tirws; 
there was no Colour to aſk Relief ; becauſe this — 
à Perſonal Tort, the ſame died with the Perſon, and 

that with Reſpect to the Oar dug in the Heir's own 
Time, there. could be no * tba for that theſe 
Cuſtomary Tenants were as Freeholders, and there was 
full Proof, that they, from Time to Time, had uſed to 
cut down and fell Timber from off the e = 
had alſo dug Stone and fold it. 8 


1 


Lord Chancellor ; It would be a Benn to Rate 
to ſay, where, a Man has taken my Property, as my 
Oar, or Timber, and diſpoſed of it in his Life-Time, 


* dies, that, in this Cale, 'I ol be without le. 
medy. 


Ic is true, as to the Treſpaſs « of breaking up las 
dow, or ancient Paſture Ground, it dies with the Per- 
ſon; but as to the Property of the Oar, or Timber, it 
would be clear even at Law, if it came to the Execu- 
tor's Hands, that Troyer would lie for it; and if it has 
been diſpoſed of in the Teſtator's Liſe-Time, the Exe- 
cutor, if Aſſets are left, ought to anſwer for it; but 
it is ſtronger in this Caſe, by reaſon that the Tenant i is 
a Sort of a Fiduciary to the Lord, and it 1s a Breach 
of the Truſt which the Law repoſes in the Tenant, for 
him to take away the Property of the Lord; ſo that I 


am clear of Opinion, the ery a in uch E N us 
an{werable. "> 2 | 


As to the Evideice chat the Tenant mig ght to one 
Sort of Waſte, as to cut down and diſpoſe of the Tim. 
ber, this 1 be by Special Grant; 2 it is no Evi- 

| _ dence | 


his Servant 
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| dence that the Tenant has a Powet to commit any other 
Sort of Waſte, (viz.) Waſte of a different Species, as that 
of diſpoſing of Minerals; but a Cuſtom i impowering the 
Tenants to diſpoſe of one Sort of Mineral, as Coal, 

may be an Evidence of their right to diſpoſe of mober 

Sort 1 Mineral, as Lead out of A Mine. : 


hut this Queſtion being doubtful, tr at i; be 
the Biſhop bring his Action of Trover as to the Oar 
dug and dipole? of by the preſent Tenant, 


Accordingly this was VL ll there never' lenz 
been any Mine of Copper 1 5 diſcovered in the Ma- 
nor, the Jury could not find, that the cuſtomary Tenant 
might, by Cuſtom, dig and open new Copper Mines; 
ſo that upon the producing of the Puſtea, the Cour 
held, that neither the Tenant without the Licence of 
the Lord, nor the Lord without the Conſent of the 
Tenant, could dig in theſe N Mines, weg new 
Manes, 


Ob 115 1 | Chanceſ's Caſe 
At the Rolls. 


One being N E being :ndebted for Weges to 2 Maid Spratt 
mo who had live& with him for a conſiderable Time, 


2 gave her a Bond for 1001. and in the Condition of the 


in 000, 


ges her a Bond, it appeared to be for Mages; afterwards the 
Bond forthis Teſtator by his Will, among other Things, gave a Le- 


. as d 
fir Wan. gacy of 5001. to his Maid-Servant, and it was men · 


and after- tioned in the Will to be given to her for her long: - and 


wards b 


Will gives faith ul Services. The Maid-Servant having, on ber 
her 5007, Maſter's. Death, poſſeſſed herſelf of divers Goods that 


for her long 


and faithful were his, the Plaintiff Chancey, who was the Executor, 


Services a brought his Bill againſt her for an Account, but paid to 


Satisfaction her the 1004 and Intereſt ſecured to her — dhe el 


0 3 1 For 


: rl it — . — RN 
. N 1 (+ 
„ | Fo. ? . | | | * 
9 .\ g e ; | 0 


. 


For the Defendant 3 it Was « objefled, that. he ſhould | 
have both the Money due on the Bond. and alſo the Le- 


gacy 3 for the pen was 2 further. Reward: for her Ser- 
vices, and intended to be a Gift in toto. Whereas if 


the Bond were to be taken out of it, it would be only : 
2 Gift of 400 L. and as to the old Notion, that the 


Teſtator muſt be juſt, before he is bountiful, that was 
nothing, where the Teſtator bad Wherevithal to 9 boch 
uſt (a) and bountiful. - | 

Beſides, that. this was not inlited. upon the Bil, 
ſo that the Defendant had no Notice or ay: 


(a) ) Salk, 
1535 


rning ro. 


prove, that the Teſtator intended to give her the full ' 


Legacy of* 500 l. over and above the Bond: Which 


Proof (though 1 Parol Wee 15 HI, been ages 


| admitted. 


* 


Allo, fbr that it A the ee hn had | 


paid the Bond, and taken a Re for it. 5 


Maſter. of the Rall: It is ſufficient 5 it appears A 


the Creditor has a greater Legacy given her, and the 


Plaintiff the Executor prays Relief, which is as much as 
if he had prayed, that he . not ak be ample 3 


pay both the bebt rad Len 


n 7 
n e 


This is longer po the l 8 8. for the 


$3, br 7% 1 


is for Service, and the 500.4; Legacy is "all for Service; 5 
ſo that it is a greater Reward. and Satisfaction for the 


ſame Thing; z neither is it material that, the Executor 


has paid i it, for he Was bound to pa the Bond At 
and his only Method is, to ſtop it out df 

but clearly, Lach Kan e a 5 a 
Vi done to "wy Nenn AT TE: cer, th bs meg of . 
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(b) Vide 


Salk, 508. & 


2 Vol. 343. 
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he might thereout be both juſt and bountiful, and eſpe- 


but alſo expreſs Words to that Purpoſe, in ſuch Caſe his 
Lordſhip did not fee, but it would be as reaſonibk 


been a ſtrange Reſolution, that if I owe a Man 100 þ 
and give him 100 J. Legacy, then J give him nothing, 


Legacy be twenty Shillings leſs, (vx) 99 l here it is a 
good Gift and 


M5 wig overturnin 
this Caſe was attende 


Achat all his Debe and — mould be paid; and 


2 
7 unn... 


This CERT was reid STS by Lord 
Chancellor King, upon which Occaſion his . Lordſhip 


faid, he was not for breaking in upon any general Rule. 


though he did not ſee any great Reaſon, why, if 


one owed 100 J to 4. by Bond, and ſhould afterwards 


give him a Legacy of 30 this Legacy muſt go in 


5 Satisfaction of the Debt; for if fo, the whole 500 J 


would not be given, in regard 100 L of it would bo 
paid towards a juſt Debt which the Teftator could not 
help paying; and therefore the whole 5001. would 
not be given, againſt the expreſs Declaration of the 
Teſtator, who ſays he gives the ſame; and though it 


feemed to have obtained as a Rule, that a Man Mould 
de juſt before he is bountiful, yet when a Man left ſuch 


an Eſtate and Fund for his Debts and Legacies, as that 


cially, when there ſeemed to be not only an Intention, 


that the whole Legacy ſhould take Effect as a nal 
and that the Debr thould be paid belides. | NG. j 


And it was aid at the Bar, by Mr. Dale, to 1 550 | 


but only pay him what I am bound to do; but if the | 


Legacy, excluſive of the Debs” . | 5 5 


Hoseper, che Court faid, they were not; by this 
the General Rule: But that 
with particular Cireumſtances 
varying it from the common Caſe, (u) That the 
Teitator by the expreſs Words of his Will, had deviſed 


& > this 
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this 100 J. Bond being then a Debt, and the 500 l be- 
ing a Legacy, it was as ſtrong, as if he had directed 
that both the Bond and Legacy ſhould be paid; that 
when the Teſtator gave a Bond for the 100 l. Arrear 
of Wages, it was the ſame Thing as paying it; and as, 
if he had actually | paid it, and had aſterwards given | 
the Legacy of 500 l. the Executor could not have 
fetched back the 100 J. and made the Defendant refund, 
ſo neither ſhould the Bond in this Caſe be ſatisfied by 
the Bequeſt of the Legacy. Eh 


| His Lordſhip alſo obſerved, that the Executor (the 
- Plaintiff Mr. Chancey) did not himſelf take this 500 J. 
Legacy to be a Satisfaction for the Bond, as appeared 
»y his having voluntarily paid the 100 l. to the De- 
fendant, and that his Lordſhip was of the ſame Opi- 


nion. 


So the Decree at the Rolls was reverſed, and the 
Defendant (the Maid Servant) had both her Debt anjd 
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oN a Petition to the Maſter of the Rolls, for habe 24 
A Leave to file an Original, after a Writ of Error give Lare 

brought to reverſe a Judgment, His Honour, having ery 
taken Time to confider of it, and likewiſe of another and where 
Cale, where, upen a Judgment by Oomfeſſion, the Dl 
Court gave ſuch Leave, and haviny ſpoken with 

Mr. Hetherington (an antient Officer of the Court) at 

length denied Leave to file the ſaid W 
that where a Judgment 18 given by Confeſſion, 28 he f , 4 
Defendant, in ſuch Cale, conſents. chat ther ſhall dne 
Judgment awarded again him, fo does he DT OE 12 


Impli- 


— 
— a 


5 IRE 3 
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3 conſent to all hats Wan wichout which 5 
the Judgment cannot be effectual, and conſequently, 
that an Original ſhall at any Time be filed, eſpecial | 
if ſuch Judgment was given as a Security for 
or other valuable Conſideration. But that it is other. 
wiſe where Judgment is given by Default, or on De. 
murrer, &c. and that there is alſo a Difference where 
the Omiſſion proceeds from the Ignorance or Nelcience 

of the Clerk, and where it is by Miſtake or Miſpriſion, 
c) Vie for-in the former (a) Caſe it is not to be helped; and 

| | 8 ſuch Leave to file an Original as aforeſaid, ought not 

| 159. 4. l. to be given, without very ſpecial Reaſon; for this would 

be a Wrong to the Crown, and to the Officer, no Ori- 

E: | ginals being then likely to be filed, unleſs where. the 

= Party ſhould find himſelf in Danger of EY his 5 Jud 


ment reverſed. 


The Ct” a 3 that they were the n m- 

ther induced to deny Leave to file an Original, i in the 

Principal Cafe, in regard, if this Judgment were re- 

verſed, (it being upon à Policy of Inſurance,) the 

l Plaintiff might begin a new Action. Secus, had it been 

1 in a Quare Impedit, or in an Action againſt the Hun- 

dtred fora Robbery, where the Suit mult be commenced 

go within a (*) limited Time; or if the Time had been 

ö ſio far elapſed, as oi the Statute! of Limitations! bad 
= | been A Bar, if the Ju Senn ſhould be reverſed. .- 


Ae in 3 1719. in another 99 on 2 
Petition to the Maſter of the Rolls for Leave to file an 


Original, upon Affidavit that the Plaintiff's Attomey 
bad ben e and diſordered 3 in his Head, , by which 
"9 17 448 


„ 


2. cw — " © 
* r TY „„ * — —_ — pang - 
* 7 


00 vide 3 Lex. 347. l verſus The Hundred of Burnhan 
where for this Reaſon, (viz.) becauſe the Time for bringing the Action 
was elapſed, the Court gave Leave to amend. after Iſſue was Joint 
Wb A he i” 


4 


| = Term. F. — mr. 1 
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. OVENS OR OY 
'D E 
Term. Palcha, 
1718. 
Caſe 13. Copeland) verſus Stanton. 
| Wherea | ' Witneſs on the Part of the Defendant was . 
. and having appeared before the Examiner, was 


3 examined to ſeveral Interrogatories, after which be 
duch Exam Was appointed by the Examiner to come another Day, 


— 454 the next Morning was ſuddenly taken ul, and | 


. 


Upon which, I 1 the Maſter & he wall that 

the Witneſs's Depoſitions, ſo far as they were taken, 
might be made uſe. of, which, without the Order af 
the Court, could not be, the > Witneſs not WR ſigned 
his 1 . | 


But his Honour, taride adviſed with Sir monat Geer, 
the Maſter then in Court, denied the Motion, for that 
the Examinations were im _ = could not be 
made ule of. Bier 


4 3 


— — 


It ſeems, after the Münels 18 full ONE the Exe 
minations are read over to him, and the Witneſs at 
Liberty to amend or alter any Thing, after which he 
ſigns them, and then (but not- e he Examine» F | 
tions are * and mou nmr 80 


In Micharlnas Term 1922. in he Caſe af Delvex 1 Ms 
verſus —— The Defendant, after an Order for Publ mis te 
cation, examined a Witnels, and then frft conceiving after Publi⸗ 


bimſelf irregular in examining this Witneſs (it being cation, eka. 


mined a 


after Publication) got an Order (upon Petition and an Witneſs, + 
Affidavit from hin, his Clerk in Court and Solicitor, *"4 ge, 


uſual Affida- 


that they had not, nor would ſee any of the Depoſitions) yit that the | 


that he might re-examine the ſaid Witneſs; but before 1 ar 
there could be a Re-examination of A Win, he e 
died; and upon Affidarit of this. 


Depoſitions, 
got an Or- 


der to re-examine this Witneſs, but hy Witneſs died 
2 


ade the ſame Witneſs, 


Lord. cha Parker ordered tne . Defendant 
yn make uſe of the tions taken of this Wit- 


neſs, the Re- examination o bim fin dern eee 
* the AS of Goſh, | 


\ VE? 


lt ee ne 
7 22 verſus Ae, "OR ert. ; 
SIR Rahpb Jens ſeiſed 1 Fee of # great Real Rſtate Tat ef 


in Lancaſbire, upon his Marriage, ſettled the ſame mb ow... 
upon himſelf for L. Remainder to His Wife for Life, tions our of 


Remainder to Truftees for ninety- nine Years, Remain- „ 


der to his firſt, Wc. Son, Remainder to the firſt ard Pi =» foon 


every other Son of his Brother ——_— gin; in 125 a 
Male n i Bs 


1 o 1 1 
= © ££.&© % , 1 
1 * * # 4 * * 
1 


| 1. 


De Term. Paſche Wy _ 


fore a Ace the Court 


. PIER Ye 


a_ "De Tom Paſche, My 
br ws The! Traſh! of the Term of ninety-nine Yeats Was 
(Profits) declared to be, that if Sir Ralph Aſhton ſhould die with. 
L. or Out Iſſue Male by the ſaid Marriage, and ſhould leave 
mortgage 5 one or more Daughters, then the [Truſtees ſhould; oy of 
feews Po, the Rents and Profits, raiſe 8000 J. for the Daughters of 
fits, that Marriage, to be paid them as ſoon as comvenienty 

could be, without limiting any expreſs Time when the 
Portions were payable; but then a further Truſt af the 
Term was declared, that if there ſhould be a Son and a 
Daughter or Daughters by the Marriage, in ſuch Caſe, 
the Truſtees ſhould, as ſoon as poſlible, raiſe 1000 |, 
a: piece for the Daughter, Rn: at Mick 69 or 


* 


* 4 


This Term * ninerpaitg Len was not : mak 
without Impeachment of Waſte, 4 


Sir Ralph Aron 8 Lady dies brit, al Si Tm 
dies. without Iſſue Male, and leaving three Da 

| (the Plaintiffs) all married, and the Remainder in Tal 

becomes veſted in the Din * Nephew,” the pre- 


ſent Sir Ralph Aſbton. 


The Queſtions were, firſt, W Whether a7 8000 l 
| ſhould be raiſed otherwiſe than out of the en 
| and Profis, or * Sale or Mortgage? 


And £0 Whether it ſhould 4 Inn, a 


from what 1 e 


For . Ri it was ſaid, that it was 55 
known the three Daughters had a very great Eſtate in 
Land left them as Heirs General of thi? antient Family, 
and that it could not but be intended by the late vir 1 
Realob Aſhton, that the Defendant, who was to ___ F 
his Name and Honour, who was his Ne 3 


De Term n Paſche, WT 


ho he had made as bis perl Son, Would TH 5 


wherewithal to live, and maintain in Honour, | 


That the 5880 i beep to 100 raiſed by Rents and 


profits, it muſt be nie] yearly\ Rents, and yearly 
Profits ; and if Jo, i it was n Wen 88 oy no Bale +00 : 


3 ba 


That the intends" of ns 1 was, to LP « 


ſerve the Eſtate in the Name and Family, as long as 


might be; and conſequently not to ſell or hag. or 


to give any Power for that Purpoſe. | IT 
That bud it © hail fo ended it HD . den 


ſo expreſſed, (vic) that the Truſtees might raiſe the 


Portions by Sale or Mortgage, and the rather, ſor _ 8 


this was the general _ of e Settlements. | 


That the Term as; ies Yen not 128 0 925 


vithout Impeachment of Waſte, this was an Indication, | 
rom being inveſted with x 


that the Truſtees were ſo far 


a Power to {ell any Part of the Eftate, that they 
not intruſted with ee irq a Free from » Bray it. 


' 0 x 


That hate. was no certain Time Ire She: theſe 9 | 


Portions were| payable, it being only ſaid, as 


a 5 — 
'AS . 4 
, L £ 
* 


convenientiy might be; as ſoon as conveniently ? That is, 


with Convenience to Ws DE; _ not ſo as s to 1 77 * fo 


lirels him. 4 N 
1 | „ pts ; 


That if in Jai Caſes the Word na) was con- 4 , 5 


ſirued to extend to the Profits of the Land ariſing by ß 
gone ſo far, it muſt be, 


Sale, if ever Equity had 


Where an expreſs certain Time was limited; and under 


thoſe Circumſtances, rather than not comply with fach 


expreſs Limitation,” and where the annual Profits would 


not raiſe it 1 drt * the Coup might conflrue 155 Wo 
. the 5 


4 ti 7 
* — * 


— — 


De Ter erm. Paſche, 171 25 


— —OOGCUC . 


the Word [Profits] £0 attend (a) to Profits 778 Mo 5 


never made ſuch Conſtruction, where no exprels * 


was appointed, and where the Sum i in convenient Time 
— 0 de raiſed. ee - 1 N 


* 6 0 
to As Cat 
8 * 

5 


. MN 4 
N - 2 

- 8 
* 


That! in he Caſe of Mr. Bpde 1 Ware-Pitk "RY I 


„ fr dſbire, where a Portion was ſecured to his Siſter, t 


be raiſed by Rents and Profits, the Court did not only 


_ raiſe it by Rents, but confined the ſame to ſo much 


() Poſt in 

the Caſe of 

Butler ver- 
ſus Dun- 


combe, 458. 


1 by the Court, that the Daughters were Purchaſers of 
Portions, by their Mother's Marriage, and the Martiage - 


a Year, as that Mr. Byde N bars . to vide | 


927 Sir Ralph ee was es 


Provifion for Marriage, but the leiſure 
Wu by yearly Rents, would not anſwer 1 . 


Land would yield, either by ſelling or * montgaging 4 
that this had beer the conſtant Conſtruction in the lk | 
_ and 2 Chan, axis 20 5. 8 verſus oy 


out of the Reſidue. ©] 


; * * TE. 1 #09 
9 
2 * FE. £5 


26h, Ie was EET That as to b kak tw” hs 


Portion was to be paid out of the yearly Rents, the 
Party muſt take it ſo; and there was no Defaillt n 


Payment, there being no expreſs Time appointed for 


paying the Portion; it was the Plaintiffs own! Fanlt, if 
they would not enter; whereas if the Defendant was 
in no Default, he ought not to 525 te Intereſt, 
ber; Intereſt is ' only” bh in aire Default hr Pay- 


9 * 
"267 « 4 3 8 3 
„ * 50 , 
. Lg PET n 
3 — N 4 . 


CE A, 


13 1 * 


On the tber Sde! it Was . by Count a 300 * 


Portion ;' but the Limitation to the N the 3 70 7 


Ek * 


That the Meaning . the Word bene ws 2 
y way 5 


„ me the Words [Profits of Lande? oſx bed when 8 
ay Debts or Portions, implied any Robe that . | 


1 k . 
X 3 1 x N 
*t * 
\ . ; : - » 
= * - 
. 
" f i » 


f 8 ; ' ! | 3s * 298 n 
_— 


cited, * Lands were. deviſed to an in Truft L 
out of the Rents and Profits to pay Debts and Lies, - | 

and the Truſtees decreed to ſell the Land itſelf; as allo _ 
1 Chanc. Caſes 176. where the Difference is taken _— 
twixt annual Profits,” and Profits generally, and in 


which Place it appears from many Inſtances, that where 


1 


Daughters Portions. were directed to be raiſed out EEE 
Rents and Profits, and were made payable at a fixed 
Day, and the annual Profits would not raiſe the Por 
tions by (a) that Day, the Court has decreed a Sale. 855 


Alſo 4 Caſe of b)- Warburton and Warburton 8 586. 
ciel... ITT Tp (2 Vas, 


It was moreover. inden that here Was 2 certain N 5 do 


Time appointed for. Payment of the. Portions, . and 
chat implied, though not expreſſed; vis it was 
ſaid, they ſhould be paid as ſoon as conveniently might 

be; now that was preſently, for the Daughters be- 
ing twenty-one at Sir Ralph Aſhton's Death; and mar- 


" 
it was then convenie | they ſhould have their 
| ; 
% 5 1 Xo 2 15 5 1 FM 1 & 229 5 WW , 7 A „ # 
, K r 5 Wc AFP PIKE TALE E Web Is 3 : ; 
9 1 * 5 5 : , %" 5 * * E 1 4 3G Mt 4 ; 0-0 IE 4 Y þ 
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That hog 00 year 
ference, yet here that was 


[yearly] being omitted. - 3 856 * 


| aterial, the Word * N 


* 
r « 
. * 1 is 
SS J = ” 
8 oY - 
'F 


That the Porto rtions Wm able preſer the 
Death of Sir „(the Daughters being then twenty- 

one;) they conſequently would carry Intereſt, and tze 
rather, ſince | Wee Wy ariſe 0 out ol Land, Wich 12 5 


« 


there were a Son and a rg, th or Daughters by. the is 
Marriage, the Son ſhould pay Intereſt. to his Siſters for / 


their Portions, from their Age of twenty-one or Mar. 
nage, and i it could not be imagined that Sir Ralph would © 
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a De Term. Paſehe, 1718. 


be kinder 0 his Nephew in excuſing bim 880 
Intereſt, than to his own Son, if he had one, who was den 
bound to pay Intereſt. Wherefore it was 2 tha | 
the Portions ſhould be raiſed by Sale or Mortgage, as 
ſhould be agreed by the Maſter and- the "908 with 
Intereſt from Sir Ralph's Death, and . 


Caſe 117. Reatcliſ verſus s Roper, 


Urd Chan- 


cbr Parker. IN this Cauſe a Decree. was ak for a ul 0 the 
If the Par- 


„Clerk in © Eftate for the Payment of Debts, and a Puchaſor 
rtbe approved of and confirmed ; there was my an Or 


kes an der, that all Parties ſhould join, Ge. 


be taken out bs | 
againſt the Party until he has appointed a new Clerk i in n Court, 1 Supens an 4 


torn. mult be taken out for that rage 


And on Aﬀidavit that one of the Parties refull 1 to. 
be f. poke with, ſo as to be ſerved with the Writ of Ex- 
ecution, though it was allowed to be 'a Motion of 
Courſe, on Affidavit of this Matter, that Service of the 
Clerk in Court might be good Service, yet where the 
* Clerk in Court appears 'to be dead (as he did in this 
| Caſe) there the Court ſaid, they would make no 
Order, but a Subpuna ad faciend Attornat. mult be taken 

cout and ſerved; becauſe, till then, the by.” is Hot n 
Court. 92 ü 


It was ao let 5 the Service & he 8 
ad faciend Attorn would be good, if left at the Houle, 
and that though the Party in this Caſe denied m_ 

yet ſtill the 188 =O be left at his Holes.” 


De Torn. Paſebe, 768. 


Maſters ver Sr Bier Ahe, 


Rs. Mary Maſters by Fi Will left fs Lepaci 
to ſeveral of her x ach and others; bor in in- 
ſtance, to her Nieces 4 B. and C pecuniary Legacies, 
(via) to A. and B. 200 ,. a-piece, and to her Niece 
C. 400 l. and having a Mother ling, gave all her 
houſhold Goods, after her Mother's Death, to be di- 
vided among her ſaid three Nieces, and alſo the beſt of. 
her Cloaths; ſhe likewiſe by her Will gave ſeveral th 
cifick Legacies, and to the Poor of two Hoſpitals in 
Canterbury (naming them)-5 L. a- piece; as to bt Lands 
ſhe deviſed them to her Nephew and Heir at Law, the 
Defendant Sir Harcourt Maſters, but charged the Jame 


with the Payment of her Legacies — and 
made the Defendant Sir Harcourt Fate. n 


After — 5 Motber Sed) hs 0 a . 


Caf: 118. 
4 


Increaſe of Perſonal Eſtate came to her, and thereupon . © 
ſhe made a Codicil, Thereby giving ſeveral pecuniary 


Legacies to ſeveral, to whom ſhe had before given Lega - 


cis by her Will, mapy of which Legacies were larger — 


than what were given them by hex Will, and gave 5 
per Annum to all and every the Ho bizals, (withour faying 


where the Hoſpitals OY and 5 Annuities to ſeveral! 
of the pecuniary Legatees in the Will, and gave to her 
ſaid three Nieces, 4. B. and C. all (lering a Blank * _ 
to be equally divides, and her Cloaths; and among her | _ 
Legacies which were in Figures, ſome of them were 
writ ſo blindly (Feming. to have been altered) that it 
was difficult, if not impoſſible to read them, or to 
diſtinguiſh what the Legacies were; particularly 1 none. - 
Place, whether 100 J. or 3001. was meant; and ſhe 


gave to Mrs. Sawyer 200 l. when there Was no 
ſuch Perſon ever 1 8 to 8 = it was * 


5 
8 ö F 
* LF; F = . 
8 . 8 3 \ 
4 4 
04 2 
I ö 0 2 
. * 4 
"#38. : . 
: N 1 
* 


— * = nag TH : 9 N CESS, 5 5 
1 3 De Term. Paſebe, 1 


that ſhe meant one Mrs Swopper; ſhe likewiſe 8 
to her ſaid three Nieces 4. B. and C. 50 l. a Year for 
their Lives, and left 200 J. for a | Monument for her 

7 Mother, after Which ſhe. died. . 


Her Codicil ha Pens not to be ö ws ay 
Witneſs, ou bro as Was " ; could 1 no. 
| Land. 5 


W 9 : JF 
En. 1 b. % Fo T7, _ 


it was all nid, 1 boch 15 | Real iti OY 
wal Eltate were deficient in Value to pay the 
5 und « pe rig "given 7 hes Wil and Wan 


ION 


il; and up. 2 a Bill L brought 971 this een 4 
ral of che LINN to ſeveral of the Plaintiffs, * 


; . _ 11 was dec by the Maſter of the Roll, E 
3 the perſonal Eſtate not bing ſufficient to pay the Leg + 1 
cies by his cies both by the Will and Godicil, and the Real Eftatre | 


Heel and being liable to the Legacies by the Will, and not to 


i are charged thoſe by the Codicil, the Eſtate ſhould be 10 marſhalled, 


da in that, ay” 25 as poſſible, the whole WII * my = 2 
5 25 Will ect, and all the Legacies be paid. 5 5 4 


the perſonal Eſtate is not Lien to pa all the Landes i; the . in xe Vl 1 
Gs charged on: Ps os and the Lapais by e the Perſonal Eſtate. 


. | ; And therefore, chat the 1 in the vil odd 
- Bhs paid out of the Real Eſtate, and if that ſhould be 
3 e they muſt, as to the Surplus, come in Ave» . 

rage with the ILegatees in the Codiel, to be paid out of 
the Perſonal Eſtate; and, there being admitted to bea 


. Deficiency, that the Land ſhould be forthwith fold o 
3 prevent a greater Deficiency, but that the Specific Le. 3 
Wo gacies mult be all paid, and not (a) abate in Popo, 


(a) Vid. 0 tion; on the is 6 that the ey hs _ pe 


Hinton ver- 


| ſus Pinie, 25 5 3 . ee 


33 
(5) Vid. ante Tate verſus lun, s. & pot Ait Ger. verſus 0e ors. 
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De Tar erm. Falle, m1 7 San 7 | 
freed! by the Civil Law, yet they nght W * , = a = m7: nT 


portion, for they wers but Lopes... e 0. 


But it was objetted, chat ths wy Mei pans =—_— 
piven for a Monument for the Mother, ou ought not to i. an . | 
abate in Proportion, this being a Debt of Piety to the Ayerogs, 
Memory of her Mother, from whom the Teſtatrix re- Lege arity 
ceived the greateſt Part of her Eſtate. - Arid-to this the: md ag 


Court inclined, but however reſerved that Foint. 5 


| U as other niary Legaei 3 155 7 61 into Te OE 
as well as other les. 2 2 My 

| eee * 7 «only rene £ 
24h That the will bang 105 Real Eflate Kal Eta 


with the Paythent of: the- Legacies abovementioned, it charged with | 

could not extend to the Legacies in the Codicil; but if ue lk. 

the Real Eſtate had been charged wich the Payment of Beienabore- 

the Teſtatrix's- Legacies 1 in general, it would have taken eee 

in the Legacies in the Codicil, _ Leng as much r 

Legacies, as thoſe 1 in the Wil. EN Legacies SED | 
7 leu i de Land were rg nk ePaper "4M 


00 It being ob iefted, that 4 

Legacies in the Clit erceedell the I r 

Will, and were given to the ſame Perſons; this Thould Nn. 

be in Satisfaction of the Legacies in the ill, and that Bester Le. 5 . 
the Legatees ſhould” not have both ; aud particularly, . 

| that where the Annuities given by the Codicif were 7 ſons by * 3 od 
greater Value than the Legacies in the Will, and were . 

given to the ſame perſons, . ſhould 8 a br to — moe for 


wies SRP 5 'S 5 


de pecuniary ry A „ 
egacies in the e 


Perſons from OE both: © . 35 2 * i 
es to fave hot becauſe che Cod Part of of the FO . 


Cur”: The Fen OY "3b Codicil, chough g given to PE 11 05 5 | 
lame Perſons that were pecuniary Legafees in the Will, BR Tb. 
S 1 e of greater Value, yet ſhall not be taken to be 5 2 „ 

tis con for the e Wren by the Will; 5 6 
— Z becaule 


1 1 — x 8 $ % = - 
3 = - . : ; 
5 3 2 "a x STA | - "5 


* 
3 — 2. 
ä > + ng — w err — 
_ =, 


= 
: — II * — — BM .. EN R l = 
- * = * <> - — 
a= r - '_ I 4 * ä — —— - 2 — — 
— Te + — — — — * ey * — hs — — Pp» 
= 4: ——_—_ — — SETS p * — A 2 ens — 3 — — . — 
* * 8 5 
" : * x 
k . * 1 A 
1 % 
LI . ” 


1 ere 5800 g "On its being inſilted. thas ha Dee of &1 

5 a tg Houſhold Goods to _ Teſtatrix s three Nieces, could 7 
Houſtold | not paſs thoſe. Houſhold Goods which the Teſtatri had |} 
Dost pur not at the making of the Will, but came to the pa. 


WO Salk, . Time of his (a) Death; contra of a Deviſe of all ones 
1 Mee, Lands, for that will pals only the Lands which te | 


— 


— 
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nn the Houſe and that the Codicil would not ſupply. it; for the 0. 
1 MF . dicil e all {908 a e to ber three Nieces: , 


Coddrington, 


in ind ver- 


Ge F alſo the Codicil Wag, had there been — . 


becauſe FE, Annuities are not ejuſdem. TEIN and 2 
Annuitants might die the next Day after the Dea 
of the Teſtatrix, and nothing being more uncertain | 

than Life, conſequently the latter Gifts inſtead of be. 
ing a Bounty, might be a Prejudice, if km wle 

in Satisfaction of che Leu . che Will. 


Abh. The Court declared, chat che Gel wat 
Part of the Will, and proved as Part thereof, and the 
the preater Pecuniary Legacy, given by the Codicil o 
the = Perſon that was a Pecuniary Le atee in the 
Will, ſhould not be taken to be a Satisfaction, unleſz 

ſo expreſſed ; that it was, as if both the Legacies hd 
been given by the ſame Will; and it ſeemed a Cir- 
cumſtance tending to prove, chat the Teſtatrir intended 
additional Bounties, inaſmuch as ſhe, after the making | 
the Will, and before her making the Cos ul m 
additional Eſtate from her Mother, EE a : 


Tos, — ſeſſion of aſterwards, by the Death of her Mother, 


8 5 The Deviſe 5 all one's Houſhold Goods ul 
paſs all Houſhold Goods that the Teſtator has at the | 


ge verlus Teſtator then had. But r Goods - a8 
98. and ſee changing, and periſhing ; and therefore the Will, 25 '0 
the 8 Perſonal Eſtate, ſhall relate to the Time of the Teſts | 
ſtintion yf tors Death; otherwiſe it would be very inconveplcnt; I 
ſus Alone, for then a Man muſt make a new Will every uk 


2: 


" ua #4 » 


De Term. Fact, 518. ” at 


r + gs © uh 1%. 
— j 


hea explained by the Will, though here _ will is ( 2 Vero. 
ſufficient without the Godicil.; and as to Plate, 7 638 


commonly made uſe of by che + Family, the fame | PRs x | 
. 8 ae e 0 Chane. 207. 


in common Vein a Family at . Houſhold Goods 


6thly, where ths will was xd it blindly, «al r Where the 


ile, "and as to the Mone -Legacies writ-in Figures Will is 


red writ blind! 
it was ordered to be referred to the Maſter to examine, aid 71 


and ſee what thoſe Legacies were, and he to be aflifted legible, and 
by ſuch as were ſkilled 1 in the Art of Writing. nin Figures, 


urt re- 


ferred it to a Maſter 6 tes Lee were and he Maſter 0 bo wii wth 


ſuch as underſtood the Art of "POE 


$2% 8 Ne "Bs ; * © 
-*A 


7thly, Likewiſe : as to 5 15957 of. 260 DT to 0 her 
Mrs. Sawyer, the Maſter to examine, who the Teſtatrix kally — 4 
meant thereby, and whether the Teſtatrix meant ferred to 
Mrs. Swopper, who was the Perſon that contended for fe who 
the ſame; and if the Maſter ſhould find ſhe was the 7 mt 
Perſon intended, then ſhe to receive her Ts! in 955 


Proportion with, the ole; ee 


+ $thy, As to the 5 15 ters demi FI a Ne the „N . 


Hoſpitals, it appearing that the Teſtatrix Bed n in Cane 56 per din. 
terbury for many Years, and died there, and that ſhe very we Ho- 
took Notice by her Will of two Canterbury: Hoſpitals, oO 
this Charity was held not to be void for the ; an 8 the © 
tainty, but to have been intended for. all the 920 trals e, 

in Canterbury; but not to extend (as was preſſed) to Place where 


the n about a A out of Nee e. though 2-5 whe 


Hoſpitals; | 
N founded „ 
- taken to . 
theſe Hos ad not to extend to another Hoſp a about a Mit from thence, * found- | 
ed by the ſame P Perſon, | | 9 


* It was formate held, Fre by hs Deviſe of all the Teſtator's Furni- "i 
ture or Houſhold Goods, Plate in common Uſe would not paſs, in Re- _ 
gard this was but Curta Stpellex z but as the Nation grew richer, and 

Plate became a more common Furniture, it has been conſtrued to be 
included within thoſe Words: By the Maſter of the Rolls in the Caſe | 
« backer verſus Eli nn & Us', Paſche 1730. 


8 we EE | _ 


* Term. Paſes, 1718 


2 decreed, notwithſtanding it was objected, that 


the general Words [all Hoſpitals] to thoſe in Comer 


N by hs ſame Archbiſhop of Gabe, 
governed by the ſame Statutes. And this the . 


che te 
ought not to go out of the Words of the Will 10d confine 


and the Court did this the rather, becauſe theſe Ol 
rities, if they prevailed, would be Pe 


| i per Ann. and by that Means create awDehiciency, and 
| conſequently in a great Part defeat the reſt of the Wil, 


as to plain e in TR: __ _ * that were 


doubtful. e 5 VVV 


mons. 


Cafe 118. 


Lord Chan- 


cellor Par- 


ker. 


Proviſion 


for Daugh-- 
ters to be 
born ſhall 
extend to 
Daughters 
then 8 


ten. 


Life, and afterwards in T 


gd Whereas i in * Part « of he Will k wo wi i 
eee and f in ſome Spittal: 3 


7 Ts ; : 
tle 45 
5 


c Ie is PA fame Thing; for 8 rietal z is the Abbre 
viation of * ns thence come 9 peas Ger 


2 


Heut verſus treland.. y 


TUſband and Wife have Iſſue a pate, ds a 

Proviſion is made, by Deed and Fine, out of the 
Eftar of the Wife after Marriage, for ſecuring 6001 
in Truſt that ſhe ſhall have the Intereſt during her 
the 600 J. ſhall be 
paid to ſuch Daughter or Daughters, as ſhall be begotten 
by the Huſband on the Wife, ſuch Payment to be made 


at their Apes of eighteen or Marriage, which ſhall 
flirſt happen, the Intereſt in the mean Time to go for 
Maintenance, and if no ſuch Daughter, | then to the 


Huſband, IS 


The rad Wp d to be, chat at this Time of * 
executing of this Deed, there was a Daughter of the 


Marriage about ten Years of Ape, and no Daightr born 


gfrerwards; ; and the Mother ſoon after died. 


2 „ bh Wbene. 


5 


rpetuities of 3 | 


-- 
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whereupon i it was, edel, that 155 Dau 155 * 
before the making of this Deed, 94) ſhowl 5 nt e 
becauſe it was Hus fiel rom ogg as 18 be Nan, 
which are Words of Faure: eh i 


Lord a The . ed never in belle = 
_ negle& a Daughter which was born, and yet ſo young, 
as not to be capable of offending them, (viz being but 
ten Years old) and at the oa: Time to take Care of a 
Daughter 20 b6 born, and which might never be born, 
and in Fact never was; for which Reaſon, if the Words 


can bear any OE the 8 bon We 5 
ſhall take. 


| Beſides, as Pats inks in Children to om Wan 1 
(a) and Procreandis includes Children then begotten, and ( a) 1 Inſt. 
as the Words uſed here, ſeem only to be meant _ oy 


the Words [begotten or to be begotten]. I am of 45.711. 


nion, that this Daughter, though born before, ſhall . ; 182 


alſo the Words | which ſhall be begotten | ſhall relate to 228 in 
the Death of the Wife, and then the Daughter born Banner, 


before, is included under that Delceyiiinn. . : ds Whig * ; 2: 


verſus Gore, | 
It is like the Caſe in (b) Gro. Car. 183. and hot by 225 this 
Lord CL J. Hale, in 1 Vent. 230. where a Man de- ante, in Ten- 2 ; 
viſed to his eldeſt Son and the Heirs of his Body, after 8 | 
the Death of his Wife, and if he died, living the Wife, 1 
chen to the Teſtator s Second Son and the Heirs of his 
Body, the firſt Son died, living the Wife, but leavin 
Iſue, and it was ſtrongly urged, that his Eſtate ſhould 
ceale, for that it being ſaid if he died, living the Wife, 
this explained what went before; but it was ruled 
all the Court, that it was an abſolute Eftare-Tail in 
ne Aden Som, and as if the Words had been, if he 
died without Iſue, living the Wife, For the Father could = 
not be thought to — to war a younger Son be- 


fore 
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* the ſue 7 "oY eldeſt. And the = 
contended for in the' Pe Caſe * 25 A r 
DE 7 Rh g 


- 1 VE. » oy | 5 * "Ip 44 Ny? 
„ 1 1 . . 
* fs. + 4% a3. 7 N ; ds *. L x + 8 k . 

* TILL 

2 8 


Caſe 119. | Safford verſus an of e, 
Lord Chan. LN 8 
bh Of: FF And B. bring-a Bill to 12 e i he City 
Gon herea 2 of London, in Regard 4 B. and & (who in tle 
| Bill wants Bill was mentioned/to be dead) were joint Leſſces from 
Rede, it the City of divers Water- Springs near Londn at the 
Fonero he Rent of 700 l. per Annum. And the Plaintiffs Bill was to 
Court to diſ- have ee. Allowances out of the ſaid Rent, b y Reaſon, 
_ pos that'the Leſſees were evicted as to ſome, and Aide 4 
Prejudice, in the Enjoyment of others of the wht N N che 


or to give 


£1 2 to a- City themſelves and by we x . 
men * 1 : 
ing Colt, | The City VS FIR the Bill, ad i thi Salt, = 
an Action of Debt againſt A. and B. for the Rent, ſup- 
b C. to be dead; ** to this Action A. and B. plead 
in Abatement, chat C. wus living, and ought. to be 
made a Defendant: to the Action; which being a Plea in 
Abatement, 4. and B. nails an Aﬀidavir on as TI 
.& the Fall. 0 5 f 


p 8 75 85 
2 3 


300 this Gt now coming on, the Defendans i in- 

f iſted upon want of proper Parties, (viz) that C. was 
living, and not a Party to the Bill, and that C. was a 
neceſſary Party, as he was a joint Leſſee, and equally 
concerned with A. and B. and if the Allowances 1 to 
A. and B. were not ſatisfactory to C. he might draw the 
Account all over again; that C. could not be bound by 
the Account, 6975. 4 made a Party, and bringing him 
before the Maſter would not be enough, Where it ap- 
peared he was eſſentially and equally concerned with 

WY of the ot her ria. 008 on 42 15 . 5 
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FF a p 4 n ately 


Then the 3 was, bite bn Out ſhould 
give the Plaintiffs Leave to amend, Paying the Coſts of 
the Ons or diſmiſs the . 


- This is a very Trick to 1 c 44 4 by this 
Bill, * the Plaintiffs (perhaps) could not get him 

to join, and yet to ſwear him living, upon the Plea in 
Abatement; and it being diſcretionary in the Court, 
either to diſmiſs: the Bill, or to give Leave for an A- 
mendment on Payment of the Coſts of the Day, if in 
any Caſe a Bill ought to be diſmiſſed, let it be in 
this; but without Prejudic e to another hk 61. 3d] 


. f : * & 8 * 4 ns 
i 


Fr eemoult viria Dedire e, & econtra.. Cate 120. 


Lord Chan- 


Haul were ſereral Demands of ſeveral Natures * 2 


te&ing the Eſtate of the Teſtator Arabam Dedire; nts before 

he owed Debts by Bond and by Simple Contract, — — 
upon his N had covenanted. to ſettle his Lands Land . 

in Rumney Marſh, and ay allo Lands that ſhould. be of the Life, and 


Value of 60 J. per bis Wife for her. Life; er ward. ä . 
after which Bi makes: A Fas thereby. charging all his 2 * | 


Eſtate Real and Perſonal RET the Payments of his . Dan te 8 


Debts, and dies, leaving bis eldeſt Son Executor. | Covenant is 


a Specific 
Len on the Lands, But a Covenant to ſettle Lands of the Value of 601 1 with- 


out mentioning any Lands in certain, this no Specific Lien, but the Wife muſt come in 
1 Creditor in 14 and the Matter to value her Eftate for Life, and the Wife to come i 


for that Valuation. But the W to hay the V 
con of ber Ella for Life, ife 5 r nee . e ha- 
- * art SLA ; ” 2 1 an | K ET 


On a Bill broupht by © W 7 9 arty 4 ava 94 
of their ſeveral Debt, Lord Chancellor faid, with Regard 
to the Lands in Rumngy Marſh, the Martiags Articles, 3 
being a Specific Lien upon them, make th Covenane, 
oer as Be chem, but A | Truſtee, and the! word i H 3 


-er 93 te bel 
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FI Life of the Wife, they are not to obe eee ty a 
up of the Bond Debrs. e AGE | 
KB, 23617 i 7a. 

But the elan fob Giiling: Lakhs of hung Mes of 

50 l. per Annum on the Wife for her Life, does not 
cifically bind any Lands; wherefore, as touching that, 
the Wife N come in only à8 4 Specialty Creditor 
wich the other Specialty Creditors. And in order to 
ſettle the Quantum of this Demand, let the Maſter ſet 
an Eſtimate on the Wife's Eſlate for Life, (ws) at 
ſo many Years Purchaſe, and then the Wife to come 
in as a Creditor by Specialcy, for ſo much Money. 
But in Regard the Got. per Annum\ was in Arrear for 
two Years at the Time of the Hearing of this Cauſe, 
_ the muſt come in as a Creditor for 1 Wt for theſe two 
\ Years Arrears, beſides the Value of her Eftate Tor! Life. 


And though i it was objeted, that the Maſter oughtto 
-- ood what her Life-Eftate was worth at the Time of her 
| Huſband's Death, yet the Court over ruled this; for 
theſe two Years Arrears were 2 Debt actually due to 
her, and muſt in all Events be paid, and ffie rad the ba- 
_ zarl of a Fall of ber Life in the mean Time, and if 
her Life had dropped, there muſt have bee = no Valuz- 
tion; and {9 it Was ſaid to have been ruled on De · 
ani in one ae s Ole in Land 4 Hachen Tins. 


x N. ME 2 FS. 
- * 1 « . + : 
t. rs fo 


#1 Fr 5 7 5 9 


ſer e lt as in this Caſe the Lands were not deviſed: to be fold 


ofhis Debts; for the Payment of Debrs, but permitted to deſcend 


nds. and 


Simple-Con- Fig Wy 


h * Debts, and conſequently were legal Af 
ent as to the Bond Geh And 9 2 


ha * preferred to 


1 Ele 


only wes & 
ts Lands thoſe 0 Sil 0 Seta? a | e RA 
with the. A. WHB go 34114 Ie 2 
| Payment of his Debts, fo that the Lands deſyend ſubject © les the Bonds ſhall be 
| preferred beſors the Simple-Contradt Debts. 23 


« 
"7%. i 


By Lad > Wl As this Caſe ! 18 n gal; But Bat Y the 
if the Heir before any Action 1 Bad ſold the the Land be- 
Lands, and then the Creditors by Bond had brought 2 5 
their Actions, they ſhould have been paid only their brough; 4 


Share out of the Aſfets. Andi it is obſervable; chat $y = 2 


| te expres Word of the Baur 0 Fe. 
| w 14 4. * Where there is Deviſe or A Wa 


„ment by a- Will of Lands for Paymene-ofiD Debt ; 
Childrens Portions according to an —— be. 3 
„fore Marriage, other n the ran Law, ſuch Pamen of 


(e be of Force. i . | "SONG 0 
Will thall en WY 112 % 8 J. 1 ke 4. > i 
f Ds Pm cnn Agnes Marg, tl xt 
„ HIBN% ENTER RES 4 DE vote bai earl .-- 


Then it it was : contatnlad; that theſe Marriage Articles 
were made in Holland, and that by the Law of Holland, 
ſuch Articles take Place of any other Debts, Wherefore 
they ſhould be here conſtrued actording to che Law of 
Holland, where they appeared to have been made; wWhith 
was ſaid to have been 7g in the Caſe of (a) Feaubers * — 
and e ii 8-19: 05 S105 Sd - . 
| rn n greed bh 2 dM ene, 
To which it was anſnered f ande ruled; that it ouglit Laws and 
to have been proved 1 in this Cauſe what is the Law bf Fra 
Holland; as in the Chuſe of: 2 dit Was ane 
proved what was the Law of Frauer, withour which mal, 


proye a 

Proofs our 9 ag Noxice, M Jorign: 90, 
Lau. e 8 not 

. Notice of 
| 2orkavy ohh ef Je i Bar? l. e 
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Fer. 7 NE poſſeſſed of a Term for 1 die it by * 


viſes the 


* 


. Dr Ter uh RR | 


Caſe 121. Target & 40 ver le Gaunt & af. 
Lad Chen 
cellr Far- 


2 1 Will: to his Son Henry: for bis Life, and no — 
Equity 193. 4 after his Deceaſe, to ſuch of the Iſue 'of the N. * 
Termor de- 46 Henry by bis Will ſbould appoint; and in | 
Tem © 4 ſhould die without Iſſue, then os Teſtator device 
4 the ſame to his Brother Albinus bar the 900 ſidue of the 


ſuch of his Term, and die. EY WD : 
Iſſue as he 


ADORE di without Ui, Remainder to B. got Daly "= 


Han died withour ite living at his i Den; where: 
__ ts , eren l 


The 1 Ps was, ak a Tem foul 5 to 
the Executors of the firſt een or to nne nn 
1 Hewy) or to nt 


7 


cle The Devils cer e « N 
without Iſſue, is void, being too remote an ps „ 
2 1 n to a y. | 


% Vide Lord Barber: The Repreſſic of dying nico, 


ante in N- 


chols ver- 1 wo Senſes : (a 


ſus 


199. 1 Pinker verſus zun, 564, 565. & Firth verſus emer: 666, 
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Fl Avuls 1 and G K ting wut 
ing Iſſue at the Time of his Death. 


Note; an; The War which or inte, Eggert 
| are in Cotemporary Reports 
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. 2 A vin _ and tha | By | here is 2 
Failure of. Iſſue, dogs, 39 Wen N Mg 

And f this will is FOR: in a ng Senſe, (ux) 1 
Henry dies without leaving "Hue at the Time of his ET 8 0 
Death, then the Deviſe over to Albinus 1s good; now V. eee 
this ſeems to be the Meaning of the Teſtator in tum 
Principal Caſe; for it muſt be intended ſuch Iſue as hee 
ſhould, or at leaſt might appoint the Term to, which _. 
muſt be intended-Iſſue then kung; and this Conſtructon 
ſhall be the more favoured, in regard it re N 
Will, whereas the other deſtroys i. FE 


e ds Court held, that the Deniſe dur aa 
| the Term to Albinus was good, and obſerved, that there 
was a great Diverſit betwixt a Deviſe of a Freehold 
Eſtate for Life, and if A. dies without Iſſue, then to B. 
and a Deviſe of a Term in the re- ſor in 
the former Caſe this might give 4. an Eſtate· Tail 
becauſe the Words [if 4. die without Iſſue] in Caſe of 
an Inheritance, are inſerted in Favour of the (4) Iſſue, («) Vide poſt 
and to let in the Iſſue after the Death of the Father; OS.” 
but in Cafe of a Term, theſe Words cannot have ſuch N | 
Effect, for the Father takes the w ole, Which, on his 57 
Death, will not 9 f to his ws, but yu ens to ys , "Toa. © 
Executors. WES | % Wy ret bad OG 


"$3 
F Ex 5 


Alſo Lord Chonetbr 100 0 ol X 1 ond gt” 
Chime, reported in 3 Lev. 431. which bis Lordihip ee 1 
was in ſome Points of it ill, and miſtakenly repo rted by N 
verjeant Leving, though he himſelf was: * Counſel i 
it, and that this was a kg Cale than che Principas.. 

| kl ates We. FF Toth" 
Note; Mr. Mead as that if Heng! ' ould have Iſſue. 
at his Death, and ſhould make no Appointment to ſuch - | 
Iſſue, the Deviſe over to Albinus would/be. good. 0 15 
the Court lab nothing as to this. 


TERED = Rich 


_— — 
hy $0" 


\ Bal 122. 


1 TE ling at the Son's Death, and had wo, 8 


N take. 


. EEO ES > a 
% 


pay Richard on. verſus Gran,” 
Deviſe of 

a Truſt to * T= — deviſed Shen, in | Truſt for Ab 1 her 
8 ughters, or Daughter's Children, as ſhould, be 
or theirChil- living 2 1 7 6 s Death. Some of the D aughters were 


tor's Son's 


Iren. Fa 1 
Death; ſome others b dead leaving Chi Ken. 1% W- 3%, 


of the Daughters were living at the Son's Death; and bad W others of . 
ters were dead leaving Children; decreed all the 0 As. well of, the living 
STE 111 70. I 44 64 EYE TE 4 1 


Upon which the e was, whether the Chil- 

dren of the livin Daughters ſhould be let into a Share 
under this Deviſe, or only the Children of the Dead 
| 11 88 ts a8 e e 1 in the Place of their hey rn 


This: came on before Sir 25 Tl Maes th 
Rolls, who, after having taken Time to confider of 
decreed, that all the Children, as well of the livine. 


of the dead Daughter, b come in for ONE Shares 


OT" 


i $5 For that this Word For] ſhould be lake (4) for flax 


„ otherwiſe the whole Deviſe would be void for the In- 
55 [ond]. Wok certainty; and that it was the fame, as if the Deviſe 


Vol. 2. had been to ſuch of my Daughters, and their Children, 
Ko xl as ſhall be living at my Son's Death; ſo if the Deviſe j 
246, alſo had been to my Children or Grandchildren, 55 
15. 368 » and Grandchildren would Tight taken. . 


" Morconed the Wold 14 mi Nr be ef v reg; 
all the Daughters might die in the "Son's Life- Tf 
and then the Teſtatrix might not think ĩt proper to lay, 
Daughters | and their Children, when there might not 
be ſome of each Species; but [or] in fuch Caſe would 
be the proper Word, and that the Word [or ] is uſually 
Pur for 110 appeared by "7 . . | 


ww 


Caſe EW Price — Hunt in n Pollxfor's 
thr On vo: one in the 1 
6 35 i CEO 43.23 At ] 
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0 verſus Birrard der 


1 uy a # 1 75 | 
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5 a eee be not 
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ft, wr want «7 Addition; and dh, Kaan ſaid mk Defendant was. 
Dioceſe. Court diſallowed” both the 


5 = c x * 


beer or q * * og > " 
* „ 4 5 35 14 2 
And it Was . by $i Edvard Narbe, Attorney 


General, to ſuperſede. this Writ, 1ſt, for that it was not. 


ſhewn, that the Defendant was commorant within the 
Dioceſe, at the Time of the "paar b. 


nounced. Moor 467. I. Jones 89. algen Abr 


245 Becauſe there vas no "Adair ol . the Dee 
a i ebf W, e eee 


On the. other' Side it ent: 0 1855 1 555 fiſt | 


Obe) that the Defendant in the Libel was ſaid to 
be of D. in Suffolk, which was the ſame Pariſſi where 
the Church was, and ĩt ſhould not be intended that, afl 


ter the Libel, he removed from thehce; but if he did 
remove, his flying from the Proceſs of the Court which 


bad a proper Juriſdichion, ſhauld not mend his Caſe 
for then the Party; by his on Act, 5 by his t 


bis Back upon Juſtice, might avoid ſuch Procedings . 


24h, As to the Want ＋ f Aion, hie ge 


tobe only requiſite in the Cauſes of a WS | 


mentioned in the Statute of the Fth Elix; ch. 23. for 
which Reaſon, it was true, that for want. of. an. Addi: 
tion there cauld be no Proceeding him, by 
of Froclamations wy PINE and Pena fox tic | 


F 
* 7 * 1 * WY V ** 
8 ah $0.4 I . * r * 143 * a7.” pearir 


© Gra MS 
trix to have u 


2 the Children of ſuch of them as ſhall be dead, Se. 


ports 645 
Book *, enge ee 


Caſe 123. 


Morin to 


2 Rate made E ahh y 8 epaizjng v Writ of . 


meager 3c ak Gi 203. yd AIG. 
rant in the 
Exceptions, but inclined to think that after the Writ 
has been iſſued out pry! rot and been brought into B. R. and them \dulivered to the 


Sheriff, but no wallet I, returned into B, R. this Tots NPE Feryp _—_ may 


wif i might hav . | 
the Deviſe chus: „ Tomy Daughters,” and to 


— 


— Ups * 


1 880 15 A. Chancery, and, according to t 10 
Bi was opts ug in the King 's' Bench, and, "though 
not yet actually returned, tit” been brought i into the 


Ins Gale Kull 293. The King. verſus: Fowleri 7 


ſeemed to alter his: Opinion, and ahh, in. egard, 
the; 7. 


: a Caſe of Barlow verſus Collins, where the Writ of Excan cap. uss 


| though the Writ was inroſled in B. R. yet bei 


pearing, but t fill, as. en Matter — ny _ Bak 


ſiaſtical Cognizance, (viz) the Regan: of a Church, 
the Excommunication was good, and ſo was Cro. Ca 


196. Hughes Caſe, I. . 89. The: N of 
i Sir Bartholomew Shower's Reports 16, Jobs 


WW; 4 


Tori chanel called for the Wiitz ; and its 
by the Indorſement thereon, that this Writ iel our 


Statute of che 5th 


King s Bench, and by that Court delivered to t 
riff, for chis Reaſon Lord Chancellor doubted,” whe 


though the Writ were not returned Mt ar fora a 
the Court of King's Bench was _ g 


Chancery could ſuperſede this Writ} El and > rſt 18 
Lordſhip inclined, that it could nt, blit affe ry 
N the 
Be 


e She- 


great Miſchief which might follow, 


communicato capiendo ſhould iſſue out in the ed, Vacs 


tion, when the King's Bench: does not ſit; and'it would 
be hard that there ſhould be a Failure of -Juſtice, and 
the Party continue in Priſon, and without Remedy, 25 
he would do, if, in ſuch Caſe, the Chancery could not, 
on a plain Error, ſuperſede or quaſh the Wii, "which 


be therefore the rather inclined () might be done be · 
fore the return of it. However, his Lordſhip would 


declare no Opinion upon this; but che other Exceptions 
againſt the Writ. being, diſallowed, the Kg. e 
was made for arte the Writ 1 was diſcharged. 


q ns J 
£3: | 1 u FEE: Nine . 


** And this in. Faſt was Prove in Tris Ter? 1727. by Land Nm in 


— ts * * 


for not paying Coſts in a Cauſe in the Spiritual Court for Non-payment 
of Tithes and erber Ecclefiaſtical Duties, Which being ill for Udcertanty, 
not returned there, to 
te a Failure of Juſtice, it 82 ſuperſeded in Chancery. But 247% 
hether the Words above in the long Vacation ſhould not have been 4 


BY Jittle before the long V acation, for the Stacte of the gth Eig. ſeft-2-exprel) 


lays, that every Writ ob + n * ng out in N 
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Price verſus The Hundred of. Chewton Caſe 124 
' : d Chan- 


H E Plaintiff. Price, on the 10th of June 17 17, Tnftruftions 

went before a Juſtice of the Peace, and {wore ginal againtt 
he was robbed that Day about two of the Clock at n Hundred 
Noon, of 180 J. and on the ↄth of Auguſ# following bery were 
ſued out an Original againſt the Hundred, who appear- _ 5G 
ing, the Plaintiff declared upon the Statute of Winton, within the 
after which he dropped the Action, and afterwards, on Lin ® 
the 10th of this Inſtant June, ſued out a new Original, paſſed the 
but the ſame was antedated, and made to bear Teſte — 2 tug 5 
the 5th of June Inſtant; and the Defendants produced You, though 
a Certificate from the Curſitor, that the Writ was not in the Year, 
ſealed until the 10th Inſtant. Wherefore, as there (LO 
could not be two Tenths of June in the ſame Year, they tions were 
inſiſted the Year was elapſed, and conſequently, that Mrought to. 
the Right of Action was extinct by ſuch Lapſe of Time, This beld | 
and the Hundred actually diſcharged ; that it ought not Bal 
to be in the Power of the Curſitor, by his antedating „ 


the Writ, to revive the Action, or to give a Right to the Curt 
the Plaintiff, which he was before legally debarred Tz tors Office, 
| OE ono — — 
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De Term. . Trin 1718. 


for which Reaſon, it was prayed, that the Org 


Vrit was N and even drawn, up: by che Curitor, 
woy Lord Chancellor Let this be Nl to 4 princi 


(a) 18 Fu ſiſtants of the Society of Curſitors, ſoon aft 
folowins- their Certificate, and thereby certified it to be the c-. 
13 ſtant PraQtice of their Office, © to Teſte Original Writs 


; 1 


might be ſet aſide and HO. But 


On the other Side it was anſwered, that the Orig; 


nal Was made, to bear -Teſte on, the Day that the C 
ſtry 

the-5th of Func in 
ſealed until the 1oth; and 1 * it was the conſtant 
Courſe, to make the Writ bear Teſte when the ſame 

| was beſpoke ; that if it were otherwiſe, it might be 


nt wo the Curſitor, which was on 


Ad aghat 6 , though it had not beerr actually 


an Inconvenience and Hardſhip to the Suitor, who 


might ſuffer and be deprived of his Right, for what he 


could not help; for that it was frequently impollible to 


get the Writ ſcaled for a conſiderable Time after ſuch 


pals and Aſſiſtants of the Curſitors Office, to certify 
what has been the Uſage and Cuſtom, in theſe Cakes, 


and to. ſearch Precedents in Relation — Tk in 


the mean Time, let all Proceedings flag. | . 
th Obedlence to i is Order, the Princip ah 190 4 
ter (a) made 
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* againſt gy Corporations, Heirs, and in ſeveril 
< other Caſes, the ſame Day the Writs are beſp poke, and 


. that they never knew it otherwiſe, or a the 
a Practice Was ever coteſſu before the preſent Caſe.” 


Upon which it ag ordered, that the ſaid Plaintiff 
might, be at Liberty to proceed in this Hue and Cty, 


and that the Defendants ſhould pay the Cofts in Re 
ſpect of the ſaid Reference, 
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Pain's Cale. B. R [Cale 125 


PAIN wa was: ne lhe Fn by the les Band Sho v. 
elor Cowper for à Contempt in obſtructing the One cen. 
2 of his Lordſhip's Warrant for the Commit mitted in 
ment of Pain's Father, * the Non - Payment of a Die 
decreed to the Plaintiff Hinchliffe, and Pain haying 8 
moved himſelf to the King's Bench, and being let at taken on 
large by the Marſhal, Lord: Chief Fuſtice Nut granted 3 
bis Eſcape Warrant againſt him, upon which Pain was 3 
taken in the A and e 0 F 96 the vox lab to 


County Gaol. | Ar Wee. 
And it being thought by Pain's 9 chat an 
Eſcape Warrant would not lie in this Cafe, it was 


— that the Warrant _ be qo which ds: 
ing granted, 


The Wie a to be Hf 
"mM an Eſcape Warrant did not lie, in regar 
of the (a) firſt of Queen Anne; cap. gives 
Eſcape Warrant, ſpeaks only of Perſons: committed 1 
any of the Courts of Record at Weſtminſter, upon wy 
Attion of Debt or Damages, or for 4 cep 
performing. Orders: on Decrees made in Courts 0 2705 

ſo — the Statute does not extend to Perſons cem. 
mitted for Contempt generally, but it muſt be for a 
Contempt for not performing an Order or Decree”. ' | 
Exceptio probat regulam, and the Statute mentioning 
thus Contempt, excludes all others; now Pain, though 


committed for a Contempt, yet was not committed 


for a Contempt in not performing any Order or DOS, 


there being no Order or Decree agajnſt Pain. 


Indeed 
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"De Term. © Trim. 1718. | 


Payment of Money, an Eſcape Warrant would have 
lain againſt him; but Pain the Son was not within the 
Act, he not being to perform any Order or Decree, and, 
when committed, was only to lar, mt not to * 
form boy e a OCB 


; Fleet, and he now eſcaping. out of the Gaol. of the 
Pain ſhould be delivered by the 


"= 7 e n * 


Indeed if Paix $ Father had been commitred and 
had eſcaped, there being an Order againſt him for 


1 the 3 was to be eie — Ball « or Mai. 
you was to be taken ſtrictly, and not to be enlarged 


y Equity; and the Intent G it was, to preſerve the 


; Proyarty of the nr not to puniſh 5 mere 'Con- 


. 
Kane ei and fit 40 Reaſons, it . ad; 


judged by all the Judges of the King's W jm 
that this Warrant did not ye. 4 0 


But there being an Order of Chancery, ths Pain 
the Priſoner ſhoul be kept within the Walls of the 


Court of King's Bench, the Court made a Rule, that 
Keepers of Newgate | 
to the Marſhal of the King s Bench, to be there 


kept i in cloſe Confinement, according to the Inten- 
tion of the Order in Chancery, 1252 he eee 
fined within the Walls of the ons eee 


8 1 Wannen 4 2 
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Lauſon verſus 1 Auſon. eon 16 
HE Teſlator ink 1 e upon his fo 8 
Bed, delivered to his Wife a Purſe of Gold con- Arti. 

taining about 100 Guineas, and bid her apply it to no wag : 
other Uſe but her own, and hkewiſe drew. a Bill upon a Death-Bed | 
Gold{mith to pay 1001. to his Wife, #0 buy ber Moury- bis Wie @ 
ing and to maintain her until her. Life-Rent (meaning Purſe of 

her Jointure) ſhould become due, and ſoon afterwards -__ 


and 
(viz, about ſeventeen N a after the Ment: of the bids her 


Bill) the Teſtator died. apply it to 


D N ber own Uſe. 
| This is Do- 
natio causd Martit, und" a good Lal to che Wite, and mall not eo to the Executors or 
Adminiſtrators of the Huſband, if there is ſufficient to pay Debts. So likewiſe, if the Huſ- 
band being ill (ur ſupra) draws a Bill on his Goldſmith to pay his Wife 1001, for Mourning, 


this is a good Appointment... WV in de 
Huſband's Life- Time. i by 


This coming c on upon * 1 ah 8 n che Maſter . 
of the Rolls was clearly of Opinion, that as to the 
Purſe of Gold, it was Donatio causd Mortis, in regard 

the Teſtator was then languiſhing PO his Death - Bed; 

and therefore, it being in nature of a Legacy, and not 5 
to take Effect, but in Caſe of the Lines Death, un- 2 
der ſuch Circumſtances, a Man m ove 1 to his Wife; "V 
and it was the ſtronger, it being Aae that ſhe was to 
apply it to no other Uſe but her own ; Gr 1. 
ſhe was not to apply i it to her Hulband s UG... 


His Hall further ET that as 3 Donati . 
caus4 Mortis, need not be proved . ith the f eſtators 
Will, neither need any ſuch Gift, co i in Nature of a 
Legacy, be ſo proved; e een 55 
af Truſt "Dn the n e 
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. Reaſon; he would . yy reſerve/i it for Further Con- 
188 lideration. | | Na : 
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As to the other pn the G at gutt held, thar 


the Teſtator's ordering the Goldſmith to pay 1001 to 


his Wife was bur an e ag e * the 
2 TIRE" 8 Death. 79 | 


To which Mr. Feria dap thin hin was an Aus 


0 thority coupled with an Intereſt, and being given for 


Mourning, it could not take Effect but upon the 


" Teftator's Death, and therefore his Death could not be 
a Revocation; bern ſeemed. to have weight; but his 


Honour doubted, whether there could 10 A Donatio 
causd Mortis without an actual Delivery to ſuch Do- 
nee; at leaſt, it was a Point not {ettled, for which 


That the Naben of oh 0 was 1 oi on 


operate as a 'Donazio caus4 Mortis, ut Res magis u 


leat, Nc. Becauſe otherwiſe one could not give to 


his own Wife, and there being a Delivery b 9 by the 8 
ſtator in his laſt Sickneſs, ods when he was 
End, and the bidding his Wife apply it to no other Uſe 


near his 


than her own, made this Part of the Caſe plain; ard 


he cited Swinburne 18, where it ap ars there are three 
| Sorts of Gifts Caus4 Mortis, and 
Nature of a Legacy to che Wife. 


19 * 
"a * 


ꝛ4h, As to the Bill of 100 L FOO 1 Gal 
fich payable to. his Wife to buy her Mourning, an 
to maintain her until her 1 ( * 
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This his Honour held. good; and to operate as an - 
Appointment z that if the Wife had received it during 
the Huſband's Life-Time, it would have been liable to 
- ſome Diſpute, but that he apprehended this amounted 

to a Direction to his Executors, that the 190. thould 
be appropriated to his Wife's Uſe, And he inclined to 
think, that even if the Wife bad received it in the 
Huſband's Life-Time, ſhe ſhould have kept it; that be» 
ing for Mourning, it might operate like a Direction 
given by the 'Teſtator touching his Funeral, Which 
ought to be obſerved, though not in the Will; that 
the Court ought to go. as far as it could, to aſſiſt the 
Meaning of the Party in this Caſe ; here was a Wife 
attending her Huſband in his laſt Sickneſs, and the 
Huſband ſenſible of her Affections, was conferring Gifts 
upon her, and thoſe not extravagant (for then he ad- 
mitted Equity ought not to make them good) but the 
Gifts were but 200 , whereas: the Perſonal Eſtate a» 
mounted to 8000 1. ſo that this was only an Inſtance 
of the tender Care of an affectionate Huſband towards 
his Wife; wherefore it was decreed accordingly. . + - 
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R. William Berners of Hadbam in Hertfordſhire, One deviſes 


2 | OO WW OS  gll his Real 
having made a Settlement of a Real Elfate upon Flag w ry © 


bis Wife for her Jointure, and having contracted feve- Beba, and 
ral Debts, made his Will, and thereby deviſed all his ane 
Real Eſtate, not comprized in the Settlement, to Truſfees and Part 
and their Heirs for the Payment of his Debts, and was l 


| 1 5 *I and dies 
cilcd of ſeveral Freehold and Copyhold Lands, put jive 


having ſur- 
| TT ; N rendered the 
T.. . ̃²⁵ĩ» Co 
the Uſe of his Will regularly the re not paſs without being mentioned, and if 
mentioned, Equity will on behalf of Creditors ſupply the Want of a Surrender. But if the 
1 Eſtate be not ſufficient to pay the Debts, the Copyhold being Real Eſtate ſhall bo 
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boy not . his Copy hold Lands to 5 U of of 
his Will, and died leaving three Sons, 'and Part of 0 
Copyhold was s of the Nature of Bun Engl . 


2 Objefted, The Copyhold does not 80 by: this De. 


viſe, for though, in the Caſe of Creditors, Equity 


will ſupply the Want of a Surrender, yet the Copy. 


hold ought ever to be mentioned in the Will, eſpe. 


cially where (as in the preſent Caſe) there is Free- 
hold Eftare that will mon} the OR of the 
Will. e 


Lord aber; If the Copyhold paſſes, the * 5 


Son, who is intitled to ſuch Part thereof as is Borough 


Engliſh, muſt contribute to pay his Proportion of the 
Debts. As betwixt the Sons, it is a doubtful Cale; 
but with Regard to the Creditors, if there be not an 
Eftate ſufficient for the Payment of the Debrs with- 


out the en b my . is, hay 1 


to Paſs. 


- * 


The Man is not a. Juſt Ma unleſs h he' as Care to 
pay his Debts ; for which Reaſon he has made choice 
of Words large enough for that rede a "Conus 


Eſtate being a Real Eſtate, 


And "ER the Teftator' 8 firſt tt 10 to : ba ho 


neſt, and pay his Debts, to cramp ſuch his Deſign 
by a narrow ConftruQion, ſeems like being acceſſary to 


the making ſuch Tellntor a Knave even N bis 


vun. 


But let the Maſter firſt e whether 19 * 0 


8 without the e for the e of the Debts. 
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E Defendant wet — to his Plaineif * cal Parket. 
Bond, and the Plaintiff having outlawed the De- 4. having _ 
fendant before Judgment, brought his Bill in this Court brings « Bl EL 
againft the Defendant, and one that was a Truſtee f for n nn... 
the Defendant, a0 m Anmut of 20 L per Anm Tue fo 1 1 
deviſed- to the Defenc of a Perſonal Eſtate, in B. with Re 
order to ſubject this Annviry: omg Plaintiff's Debt. 1 Y wg „ 


. ü e his 
An * = ue PhintiPs Debt. The Http of WL . to vo = "ag the 
„ 4% bee tm the Crown. 


11 0 11 1 3 

on i d, that chis Bill a an ye, all: 

the Defendant's te being forfeited: to the Crown,” 

Mr. Vernon inſiſted, that ſince the Plaintiff had gone s 

— US he could at Law, and was hindered by the Con- 'Y 
of the Defendant, and this being 'a\Matter.'of. 

my and a Creature of Equity, the Plaintiff ought 1. 

a_ to be relieve: to another 9 | 


. * 


one who had a 3 and had 40 A Her Parias bo ; 

in the Sheriff's Hands, to which-Nwlla bona was: 7 e i 

= afterwards bring ' a Bill agairiſt the Defer | | | 
22 to diſooyer any of the Goode r Perſonal t 

Eſtate of the Deſendant, and by that Means: to-affect "od Ker frag 

the ſame; but de mißt firſt; go as far as he l a 
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And to this the aug at fiſt inlined; be . e 
wards were of > 5 


Caſe 129. Earl wy 


Share of the n 


Plaintiff was W to a Gm net from the 
Crown, which, upon Application to, the Court of Ex- 
chequer, he would of Courle have, yet, ſince this 
Truſt continued in the Crown until taken? out, they ; 
directed the Faintiff to get ſuch Grant, andiniike the 
; ae? ns a Party, and t en to eme agin. 
wth 3 vie MORT 250) is wok 1 v4 4 7771 ©; SDKs 
And Henle, hereto, Sls = in Baſs Nw 
es in * 2 Cafe of Hæmard verſus F, where 
S. owed the Plaintiff 100 J and the Defendaht Iry 
owed al & 100 l. on Note, and the Plan Hayward 

_ outlawed J. S. and brought a Bill againſt F. & and B 
to bave this 100 L paid him, the Maſter of N 5 
declared the Plaintiff could have no Title 1 by Grant 
under the Exchequer Seal, all the Perſorial Eftats/ of 
J S. being veſted 5 in the Crown by the 'Outlawry, 
and put off the: Cauſe! in order that the int 
—＋ get d gene _ arne AAP n : 

Aa DO e a nol ord Mer 
a 41 pe e eee Wow AT | 


_ Lon Gt 
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| ng hard 


— hug Wiſe verſus W lo od. 
R Mi 20:00:76 Det d ele, 

2 a Was dated; of the, Rfiato late Si ir Joledbs 

Chancery, 4 Hilliumſon' s, tuo Thirds whereof l to La- 


eee / Theatofi Bligh, and one Third to the Defendunt 
need not be Hopyhyc3 the Eſtate coniſiſted (a 


, mong other Things) 
een f r great Houſe called cab Hole; and Cobbhans Fark in 


each Tenant Kew, and of n and rr 10 a Sha 


in common, 


Ec. have a 2 ; "14/7 Delt 101 At 
an equal ; 1 1 | 
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| The pee ur tlie] ave x Thitd 90 f 
the Houle, ind allo a Third of th 8275 8 


bim by the Conmniſlic onen who were m 
tition. 
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And this Matter coming on beſoſe the Lord Gan- 
cellor upon a Petition, it wis urge d en behalf 


Mr. rnb chee a he wa dl to Thin of the 
Whole, ſo conſequently he was to have a Third of the 

Houſe and Park; and in in many Caſes in the L, 
Things intire in their Nature, a8 an Houſe, a Mill, « 

an Advowſon, might be divided; ſo a Tenant in cm- 

mon ſhall. have Half the Houſe, every other Toll- 

Diſh, and every other Turm of a Church, We, that 

thus it would be 4 Lav, in Caſe of à Writ 4 pati, | 
fiene faciendi; md this Caſe Pquitas fequi | 


fendant Hornby have a third Part in Valve of this 


Eſtate; but chere . no Colour of Reaſon, that — 
char the Defendant Hoynhy ſhould habe ons wird off ity © 
nom if Mr. Hornby" ſhbuld "have one Third ef "the 
Houſe, and of che 4 this TWO very much k nl ob 
the Value of bot. u 
8 r SID 167 05 8 N Mo 
11 there were: e 11 5 
de divided amongſt 'three, it would not be 11 
divide every Houſe, for that would be to a 
Houle ; — ſome! Recompence is to be m 3 
by a dum of Money, or Rent for Oe 3 
to thoſe that have the Houſes of leſs Vibe wy _— 
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It is true, if chere were but one 
then this intire Thing ; mult | 
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By hs ſame Reaſon, every. Farmy-Houſs uphn, the 
Eftate muſt be divided, which would depreciate. the 
Eftare, and occaſion perpetual Contention; and it Tag 
be the Intent of the Defendant, when, this Partition 

made, to compel the Plaintiff to give the J. a6 
forty Years Purchaſe for his Third ' the Houſe 
Park.” Irina] ling od flat eee, 


* 3 
' v; 1 * 5 
8 . 


i 0 the Plaintiff Bligh ny his wit bare 
two Thirds, I recommend it that the Seat and-Park. be 
allowed to them, and that, a liberal Allowance out of 
the reſt of the Eſtate be made to the Dekane 
Lieu of his Share of the Houle — Park. | | 
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Caſe 130. Butler & Anne Us verſus  Duncon 


Lord Chan. 123.549 46.3: 
ren. oN I Marriage, a Car Dunco1 7. 
2 Vern. 760. A Mary, one of the Daughters of the late Lord 
er C. 1 Pvllexfen, the Defendant George Duncoml the 
5 ather covenanted to ſettle Lands in the Articles 
—— mentioned (being 400 l. a Year). on George Dunconb 
after the the Son for Life, Remainder to Mary "ks: intended 
Deathof the Wife for Life, Remainder to the firſt pet's every otbet 
Mother, | Son of the Marriage in Tail Male, Remaindet 10 

23 d Truſtees for five hundred Years, upon the Truſt therein 


Portions mentioned, Remainder 50a che Uſe of che Defendar 


from and af- 


ter the Com- George Duncomb i m F ee. 1 i £1 SUL: 4 
mencement 

of the Term. Father dies leaving a Daughter. Decree "hp rey is veſted, but not niſe- 
"able during ae the ö * ic M only YH ant KAY 
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The Truſt FI Fl 9 l Years Term was de- 
clared to be, that the [Truſtees ſhould, from and oft 
the Commencement of the Term, raile. Portions for. the 
younger Children of the Marriage, viz, if but one 
WL n younger 

I 3 | 


1 


De Term. 5 Trim. 08, 


younger Child, then 3088 If more, 40a L * — | 
raiſed by the Rents. and Profits, or by Sale, Demile, 55 
or Mortgage, and pwable at aka dana or Marriage. wel 


The Marriage took Effect, and” N was f 
Daughter PL (08. Platin An) and Gorge the . 5 
band died. | 2323 J 


1 if IT; „ W's Fo N 1 5 * 
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afterwards, bl 10 lag b and el ; 
in this Court, the Defendant. George Duncomb ſettles 
the ſame Premilles (being 400 J. er Annum) 0 2 | 


Daughter-in-Law Mary for Life, Remainder'to Trufteei | 

for FOO "Years, the Revefſion' to che Defendant Geo hy 

Duncomb himſelf 1 in e e ee ee 
3 Jae. 7 87 v4  ry40 


The Truſt 1. che fire wade Wars: Term Is, A 
before) that the Truſtees ſhould, "from mae ter the 
mencement of the Term, by Rents or Prof 
miſe, or Mortgage, raile | 0004" to! be paid: t 
Plaintiff Anne at her Age of twen 
but there is no Proviſion for: | 7812 

dw anels ce e bee en e sd 
"The Plainciff Jobs 5. ler, ha but a Mercer x 


—— ina Ta y Saleh and 
Bribery prevails with the, Pla 
fifteen, and without the Cor 


tions) to n and wich 2 wy reg Bair 


the Portions): . Sc datt Hl „ lhe N rel 


It was ur Fir for that Plaintiff, khat, though ;the mY 


Man had Tk: in Fault, yet this was now as the Wife 
Suit for her Por an Which | joined dur 
for Conformity; and therefore his indirect Practices! in 


procuring the "Res Werk *. OI. 
Cur conceſſi 8 4 


* Sf * o 454 jos 
2 44 J bogs 


Next it was _ | dbl the 506 Y Years * 1 
Was 1 in the Truſtees, Penny. on 2 al = 
5 Y "Deed; 

| $ 


; 24 
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| Deed; and was aſſignable and ſaleable; and that 

a Proviſion for a Portion was to be favoured; ſo 

that if it could be any ways conſiſtent with the 

Deed, it ſhould be paid at ſuch Time as there was 

Occaſion for it, and not wait until the Death of the 
Parent the Mother, who being now but forty-three 

Years of Age, the Daughter might, at that Rate, be 

Years of Age, before her. Portion would be payable, 


That though the Words were, that the Truſtee, 
the Portion, yet (it was ſaid). there was a legal, (a) and 
(a) Pot 456. an equitable Commencement of the Term; it was 
plain there was an Eſtate of the Term ſubſiſting, 
by which the Portion could be raiſed, and Equity 
would call for it, when there was moſt Oecaſion 
which was upon the Daughters Marriage; and 
when the Payment by expreſs Words was appointe 
to be at the Daughter's Age of twenty · one or Mar- 
riage, the other Words inconſiſtent with theſe, ſhould 
be rejected as repugnant ; that whenever it ſhould be 
raiſed, it muſt carry Intereſt from the Marriage, it 
being appointed to be then paid; and therefore nit 
it now would be moſt beneficial to the Daughter, and 
not prejudicial to the Reverſioner, Who in all Events 
| was to pay Intereſt, either to the Daughter, or to the 
Mortgagee, and it could not be material to which. 


I hat it muſt the rather have this Conſtructiom, 


Regard, in this Caſe, there was no Maintenance pro | 
vided for the Daughter, until her Portion became payable; | 


„ in 
J 


© Beſides, the Perſon here contended with, was only 

the Father, who had the Reverſion in Fee, and had 
received the 4000 J. which was the Mother's For- 
tion; and yet now made a Difficulty of parting with 


3000 l. —U ONEER a 
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That thoug h che berrlertent In al Gaſs was 1 | 
the Ma yet the Plaintiffs grounded their Preten- 
ſons upon the Articles made * Marriage; and 

— it might be objected, that the Plaintiff 
the Daughter Amie, was not a younger Child within 
the Truſt of that Term, yet as a Daughter, though firſt 
born, when there was a Son born after, was, in Eau it 
deemed to be à (4) younger Child, ſo here ſhe ſho 
be conſidered in the ſame Light, for that otherwile 
ſhe could be intitled to a v within. W's an. 
Bos curid . EF. 


io 95 8 

(a) Ante 
d 245. Bealee 
verſus Beale. 


if 


And as to 13 Mr. yn cited. 8 Caſe 1 
Heller and Fones, determined in the Time of the (6) b 
Lords Commiſſioners, and where it was 9 * 
2 Reverſionary Term for Vears, expectant upor 
Death of the Mother, ſhould be ſold for the Payr 
of a Portion at the Marriage of the 


likewiſe was it reſolved in a. the Caſe of 00 e r 
verſus Stainiforth, | eee 


eee ppe 


5 1 * 8 4 
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And in a 1 1 ger Caſe iis the prin- 1 
| cipal One, that of (d) — verſus Gerrard, where 2 2 Vern. | 
an Eſtate was ſettled. upon Sir Charlts Gerrard for e 1 poſt 
Life, Remainder to Lady Gerrard for Life, Re- 459. in 
mainder to Truſtees to raiſe 5000 l. Portion: for a bete lee 
Daughter by the Ma paid within c 


rriage, if but one, to be 
lix Months after the Death of the Father and Mother; 
on the Father Sir/(harles's dying, leaving a Daughter 
and no Son, the Daughter had a Decree! for railing 
the Portia in the Life of the Mother the 'Lady 
Gerrard, who is yet living. And in the Caſe of (0) (-) 8. 
Corbet and Maidwell, this Caſe of Gerrard and Gerrard | 8 
was allowed by Lord E it was . d, 


= 
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ö 
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he ſaid, if it had been Res iure, be would not hae 
gone ſo far. e 261, t HF 
Alſo Jones (Th) 201. e d 4 Made was 
cited where a Journeyman Mercer married the Danph. 
ter, and the Portion was to be raiſed by a Term for 
Years, if the Father died without Iſſue Male by the 
Marriage, and ſhould leave a Daughter; and the Mo- 
ther on her Death leaving a Daughter, the Judges to 
whom the Caſe was referred for their Opinion, deter- 
mined the Portion to be due in the W of od * 
ther. — "92 RUN 
hari Chancellor 1 hough Gerrard ad” zerrard, 
Greaves and Maddiſon were ſtrong Caſes, yet this Caſe 
ſeems to go yet farther; and as Lord Chancellor cm- 
per (whom his Lordſhip was pleaſed to ſay he 
unequally ſucceeded) declared, that if thoſe Ciſes 
had come before him, he would' not have gone ſo 
far, I for my Part declare, "Ill not go à Jot” far- 
ther ; but where Things are ſettled, ab rendered oer 
tain, it will not be ſo material how, as long as they 
are e ſo, and that all People know how to 20. 
ca 
The Words [from the Conditichcerpent of the Tow 
muſt be intended, Commencement in Poſſeſſion 3 and in 
this Caſe, if the Truſt of the Term had been, that 
the Truſtees, after the Commencement of the: Term, 
and not before, ſhould raiſe the Portion, there: could 
then have been no Doubt, but the Term mult 
have commenced before the Portion could be miſed 
Now here thoſe negative Words are plainly implied; 
for when the Deed Gi after the: Commencement of 
the Term, it plainly ſhexrs the Intention of the Parties 
to be, that it ſhould not be ere wry a can hare” no 
ener Meaning. * eee 
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And hs. Penning af it in Aiden FR Le mi 905 "A 
owing to a reaſonable and prudent Care in the 2 
to prevent this Eſtate from being eaten up, and de- 
voured with Intereſt; for if the Reverſion might be 
mortgaged, it might have been, by the ſame Reaſon, 
mortgaged immediately on ee and the Mother 
being but a little above forty, may be Aw to 
live to double that Number of Years, viz to eighty 
or upwards, within which Time the 300 J. Mort- 
gage Money would be more than trebled, and the 
Mortgagee might forecloſe, and by getting Reports of 
the Money due might make his Intereſt Principal (as „ \ Vide 
it muſt be after the (2) Report confirmed) by which wh in Bacon 
Means the whole Reverſion of. 8 1. 3 . re ho and, uk 
be inevitably ale Ip. 


TV's 1 rown verſus 
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apy op ne og ballen, 
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eue to e . andſhip — the Fan, 1 

the Words ſeem to have been 9 and can have 

no other Meaning, than that the Portion ſhould be 

raiſed after the Commencement; of the Term in Poſſeſs 

ſion, whereby, the, Parties have fixed a Time for the 

raiſing it, which Words, though ſo prudently inſerted 

for the Preſervation of the Eſtate: from a Probability of 

being loſt, the aner s would nevertheleſs have 1 


Qed. f . - "> 
I; 3 - 4 f Ez. TIS 1260 PLIES Ke, dr SOUL: ; 


Alſo his Lordſhip id a. not nu inp to 1 is, aha —— 
Portion ſhould 9 Inteteſt from the — 3 
though I did not bers: that the Court gave any 
Opinion as to that; Matter; but ſaid, that 1 it were 
to yield Intereſt yet decreeing a Mortgage to be made, 
would carry it further, by putting it in the Power of 
the Mortgagee, by a Bill of Forecloſure, to make even 
the Intereſt Principal upon every Report; and that if 
this Portion was due, the Truſtees (if they thought fi) 
E make the Mortgage, without coming to the 
5 2 2 
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tion of three thouſand Pounds, and (at the other Side 


Court, at leaſt it ſeemed A hard a | Caſe upon th Re 
TONE that Rake" ſhould not decree: i I, 

As to the Obje&ion) char this Settlement 40 1 not 
| word a Maintenance until the Portion was payable 
there was no Reaſon. that Equity ſhould, ſupply it, 
any more than that it ſhould tupply the Want of 2 
Portion, if none had been provided; but this might 
be induſtriouſiy omitted by the Settlement, a intend. 
ing to leave the Child to depend upon the Mother, 
Who, by the Law of che Land, {NF - Mae was 
bound to eee it _ 


edv the Touny ids aa Mags in bs 
Truſt declared by the Marriage Articles; of the 500 
| Years Term, it was not ſaid (as wfual) that if 2 
ſhould be Iſſue Male, and ſuch Iſſue ſhould die before 
twenty-one without Iſſue Male; then the Term ſhould 
ceaſe.' So that if there had been Iſſue Male of the 
Marriage, and that Iſſue had ſurvived'twenty-one, and 
had at any Time afterwards died Withour Iflue Male, 
the Daughter would have been intith 


_ contended) to the Intereſt from her Marriage. But 
Quere, for this ſeems otherwiſe: as to the Intereſt, 
in regard, if there had been Iſſue Male that attained 
twenty-one, ſuch Iſſue Male might by a Recovery 
have barred the ſubſequent Term of 500 Years, and 
during the Life of ſuch Uſue Male, che Principal of be 
Portion would be intirely precarious, and therefore not 
due, and ee rs — could not I] 

Tat it was no o Odd to ) the Grandfirher'h 
be had received 40000. Portion upon the 80 Marriage 
with the Plaintiff's Mother, and therefore ought not to 
ſcruple parting with 3000 ,. to the Plaintiff ius Grav- 


daughter; ſince, for that 40⁰⁰˙ the Grandfather 7 2 
1 "WK in- 
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z Jointure of 4001, a Year upon the Son's: Wife, 
which might be ſo long enjoyed by ber, as to make it 
a dear Bargain, upon the common Methods « 
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for the raiſing of Fortions) might in 
begin earlier in Equity, than it would at Law; 38 in 


Term) Where, upon the Marriage of 


_ of the Earl- of Notting hum, a 
5 ber Annum was ſettled upon her for her lere and 


4 5 C 2. 


That i had: hal edel, . wet 9 65 8 


the Caſe of Savile and Savile (which was: argued this 


the L id Fla 
(Son to the Marquiſe” of Halfar) With the Daughter 


a Term of ninety-nine/Years Was Hmited to commence 
Ader the Death of the Lord Eland the Huſband; de- 
terminable on the Death of his them intended Wife, in 
Truſt, the better to ſecure to her this Rent-Charye, 
with Remainder of the Land thus charged, 3 
the firſt,” We. Son of the Marriage, with Remainder | 
to Truſtees for 505 "Years, 12 raiſe” Portiotis* for 
| Davplners,) if no Iſſue Male; the Portions t be 

aid at the Age” of ſixteen, 2 Marriage, Which 
8 firſt happen; and afterwards the Marquiſs- of 
Hallifax ſettled the Reverfion, by way of volun 
Settlement, on Sir George Savile, ſubject to che Lim. 
tations and Charges in his Son's Settlement, and to 
an Effect on rann of Iſſue Male of hs Op Body: 


gel ee 


1 " kick Caſe His Lordſhip” allowed; a chi 500 
Years Term for Portions took Place in Equity from the 
Death of the Lord Eland, the ninety- nine Vears Term 
being raifed for a particular Purpote only a { ſeit)" for 
ſecuring the Rent-Charge, and fubject 10 War" * 
which extended only to Part of FR Wa ee 
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* Whereas in the Prins pal Cale, "the bee wanne 

che Premiſſes were diſß 2 of until the Commence- 

ment of the Term (v 75 to the Mother for her Life 
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* it had been be the portion was to 


be paid at the Age of twenty-one or Marriage, and ſince 
it was expreſly directed, any Clauſe to the aner 
985 be rejefted 1 as well as this. | 


But ſurely i it is 2 Rule both in Law and Equity,” 10 


to conſtrue the whole Deed or Will, as that every 
Cu ſhould have i its Effect. 8 


He agreed the' Wind was to Provide 6 a 
Daughter; but till not ſo as to raiſe the Portion until 


the Term ſhould commence; and yet the Words which 


ordered the Payment of the Portion to the Daughter 
at her Age of twenty-one or Marriage, ſhould have 


their Effect; via. they ſhould veſt a Right in the 
Daughter to this Portion, when ſhe had attained 


twenty-one, (as ſhe then had) and having attained 


that Age, her Portion, in Caſe of her Death, ſhould 
go to her Executors or Adminiſtrators as a vefled In- 


tereſt, 


"= - 
* 4 


That in thi Order mad Nature <a this Deed, the 8 


tion was firſt to be raiſed, and then to be paid; but ftill - 


the ſame was not to be raiſed until after the Com- 


mencement of the Term; and to take it in any other 


Senſe was rather expunging than e 


That there was no precedent againſt. this; Corber and 


Maidwell was a different Caſe ; and yet there Lord 12 


Cowper declared, that he chought Precedents bad woe 


further than he Es have carried them. 


That the common Methods of 8 0 now eg poſt 
a Days, directed, that no Sale or Mortgage ſhould i. te 


be made for raiſing of Portions, until the Premiſſes of of 
ſhould come in Poſſeſſion ; ; which thou 0. not con- _— 


$A. . duſiie 


3 
us Neu- 
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dluſive in this Caſe, yet were they as ſo many pro- 


teſtations againſt the Unreaſonableneſs, and Inconveni- 
ence of ſuch Sales of Reverſions; that it would plainly 

ruin this Eſtate, and the Reverſionary Intereſt therein, 

if the Daughter and her Huſband had a Power to raiſe 

the Portion in this Manner; for it muſt carry Interef}, 

and that Intereſt may afterwards be made Principal, 
wy which, with the Charge of the Suit, would be ſo heavy, 
5 that (in all Probability) the Eſtate charged would be 
forecloſed before it could come into Poſſeſſion, and it 

would, upon every Removal of the Security, be fiill 

harder for the Reverſioner to procure Money. 


So that the Portion in this Caſe, though veſted, was 
not to carry Intereſt until the Term ſhould commence, 
> Ea for all Intereſt is in (a) Default of Payment. 


However, His Lordſhip ſaid he would not diſmiſs the 
Bill, for the Parties might ſtill apply for a Sale under this 
Decree, whenever the Term ſhould 'come into Poſſeſſion.” 
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At the Rolls. 
A Feme 


Sole Mort- AM Feme Sole is a Mortgagee.in Fee for 800 J. and 
Harries, and © marries a Tradeſman, who becoming a Bankrupt, 

ek. 4 Commiſſion of Bankruptcy is taken out againk 
comes Bank- him, and the Commiſhoners aſſign over all his Eſtate 
d anc Real and Perſonal. Afterwards the Huſband dies, and 


: * of the Writings relating to this Mortgage being in the Al- 
_ and ſignees Hands, the Widow of the Bankrupt brings a Bill 
notthe in Equity againſt the Aſſignees for theſe Writings, and 
titled's to have the Benefit of the Mortgage. LD. 
o Re, „ | 55 
gage 3 ſecus if by Articles before Marriage it was agreed that this ſhoyld continue to the Wie. 


But it appears from the Regiſter. Book, that afterwards, on the 
Wife and Truſtees conſenting in Court, Mr. Butler the Huſband was 
allowed to raiſe 15001. (a Moiety of the Portion) by mortgaging ile 

Reverſionary Term to ſupply his Occaſions in Trade. | = i 
4 bo 8 8 Og! 1 5 | 10S 


Caſe 131. ; „„ Boſvi verſus Brander. 
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This Cauſe came on to be heard, and for it's 'Dif- 
ficulty was ordered to be ſpoke to again, when his 
Honour delivered his Opinion folemnly for-the Plain- 

of the W EE OT: 408; 

But afterwards, being diſſatisfied with that Opinion, 
he ordered the Decree to be ſtayed, and to be attended 
again by Counſel. 5 . 


Whereupon his Honour gave his Opinion, that if 
there had been any Artieles before the Marriage, pur- 
porting that this Mortgage Money ſhould continue in 
the Wife as her Proviſion, or ſhould be aſſigned in 
Truſt for her, they would have been a ſpecific Lien 
upon the Mortgage, and have. preſerved it from the 


# i 


Alſo, it might have been a Matter of different 
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But in the preſent Caſe, the Widow was ; Plain 
againſt the Aſſignees, ſo that ſhe, and not oy Creditors 
{ought the Aid of Equity. 


And here being in the Mortgage Deed a Covenant 
to pay the Mortgage Money to the Wife, this Debt, 
or Choſe in Action was well aſſigned by the Com- 
miſſioners to the Aſſignees and veſted in them; like the 

(e) Ante Caſe of (a) Miles verſus Williams, where a Bond made 
to a Wife, dum ſola, was adjudged to be liable to the 
Huſband's ann and afhignable by the Commiſ. 
ſioners. 


8 if hu Right to the Debt was veſted | in 
the Aſlignees, (as plainly it was) though the legal Eſtate 
of the Inheritance of the Lands in Mortgage conti- 
nued in the Wife, yet this was not material, it being no 
more than a Truſt for the Aſſignees; like the common 
Caſe, where there is a Mortgage in Fee, and the Mort- 
gagee dies, here the Mortgage Money belonging to 
the Executor, though the Heir takes the legal Eſtate 
by Deſcent, yet he is but a Truſtee for the Executor; 
for the Truſt of the Mortgage muſt follow the Pro- 
perty of the Debt, elſe the Mortgagor would be in a 
very hard Caſe, liable to be ſued by the Aſſignees of 
the hind 6) upon the Covenant, and alſo in an 
Ejectment by the Wife of the Mortgagee ; whereas the 
latter Suit would be ir joined! in N 


OO: Then i it was inſiſted, that here were Articles entered 


leave his into before the Marriage of the Bankrupt and. his 
Wife 1000 /, 


. within three Wife, by which the Huſband covenanted to ſettle the 
Months af. Wife in the Manor of Dale, or to leave her loco! 


ter his 


Death, can- Within three Months after his Death. 


not "hy in- 


forced in Equity to amend the Security. 
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titled to the 
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But in aht A it 3 hy t the Huſband 
had his Election all his Life-Time, and that if the Wife 


had brought her Bill in Equity againſt the Huſband, the SS 
could not have compelled him to do the one er . 


other; neither could ſhe, upon ſuch Bill, or 5 x 


have compelled him to give any farther or better Secu- 
rity for the Payment of this 1000 J. becauſe ſhe had 
that Security which ſhe at firſt agreed to take, (a) Gear 
and the Court could not better i t Ms own 2 verſus _ 


Agreements ./ ; . 
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But 100 abother Voine, d. us. 10 200 ol. Patt „ 
the Wife s Portion, on à Note given by the Huſband 
at his Marriage, fignifying his Conſent that the Wife 


| ſhould have this 200 , the Court held the ſame - Was *, 8 
ſpecifically bound thereby, ſo that with Reſpecl to a. = So 
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il, 7 as 46. 


þ 15 
the re ni led. F 5 x „„ 
+ E . * K. * - 4 S * 3 pO {43S * "i 1 * & 
a y wa. 4 he - ” * 2 E 5 * % 4 Bn = 52 Bp TP & Bay 1 7 
3 2 "4 2 3 A... A 1 581 7 93 * 5 4 g 1 3 1 "LS 4 
EO ob he Be: a 0 2 OH ROE, ne Be 
1 > 5 a x N 3 N 4 , : > „ * 7 3 
5 * * 7 K 1 2 1 q 1 * 5 ; 4 g * 2 


Earl «7 Thomond verſus, Barl of Suf- Cale 132. 
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veral Sums of 2000 L and 2000 J. due to her Grandchild | 


on two ſeveral Bonds, the one for 2000 L from her. of good, 


Grandſon the Plaintiff the preſent Earl of Thomond, the ins 


other from her Grandaughter m Law, the Lady Hen- 2 1 


rietta nh 8 Goneels i: 


the Grandchild out of the Su 
of the f has rplus of her Eftate. Afterwards the Teſtatrix releaſed 20001, 


t to J. S. without haying received any of the Mo Decresd that this vs 
no Ademption of the Legacy pro tanto, but that 2 r e R entative was in- 
. 3 mich ide fame hd be al in to th Ken. 
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0 che two Sums of 2000 J. and 10 00d 0 Inte- 
reſt due for the ſame, to her Grandaughtex the 


< Part of theſe two Sums Thould be x 
* the Teſtarrix's Death, then the ſaid Teftarth gives 
1.66 to the Aaid Lady. Mary Obrian 400 L- or 10 much 
8 92 as the Principal Money ſ paid, in ſhould 


The Counteſs Dee of 


Stress 


Lad 
Mary Obrian, and deviſes away the Surplus of * 
Eſtate, with a Proviſo, vis f in Caſe all, or amy 


aid” Mi Got 


* amount. unto, as the Caſe thould fall out.” Os 4. 


25 & * ; * 


Ache dard, by Teſlatrix, in ber Li Ti ae 


to her Grandſon the Lord Thowond the 2000 I which 


7 was due tv her upon his Bond, without having received 


_ any Part of the Money, and died; and her 


to her, and as her Adminiſtrator demanded th 


Legatee 
the Lady Mary Obrian died locftace ; upon which the 
Plaintiff the Earl of Thomond. her Brother adminiſtred 


2000 J. which was releaſed to himſelf upon his Bond, 


and alfo the 2000 l. due upon the other * Band gie 


; by the Lady Henrietta Obrias. © 


The Firſt he 3 out 7 45 4 =P the Te- 


ſtatrix the Counteſs Dowager of Thomond; and the latter 


5 he claimed againſt, the Defendant the Earl of Sufok, 


Who, though he was not Executor or Adminiſtrator of 
his faid late Counteſs, nor had any legal Aﬀets, y 
mes infifted by the Plaintiff ) remained ftifl chary 


yet (as 
a 
therewieh in Equity, in reſpect of a great Jeinture 
which he had Took enjoyed by his Lady, and divers 


. en Jes, which hs ee dee e Mee 


0 eee 5 8 „ FUE 5 


In rega art to the Fir, ic was oj bed for the De- 


. ls” that the Teſtatrix, after ban been | 


| theſe two Surns 2 2000 be and. 2000 U due upon the 
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been uſually ken. 


5 to him, Which . & 
g away by his willy. N + 

Caſe the Teſtator was only 1 70 | EO oÜͤðV 

himſelf ; whereas it muſt þ A hic . 3 
the Will, and the 1 5 
in the Money, if the De 5 {um BY 
Song ns, re OL 

3 1 —5 it being i »» 

Teſtator's own AQ to call in . „„ 
ow, inn the CW 
own volutitaty Act to . 3 
which ſhe had before deviſed: o „„ —— 2 
and 3 was . 4 
Pounds otit of the Surplas of the Tete Ne * Kg 3 
being given upoh 5 # Condi n precedet 5 ir, MBs JF 
. +l 15 
paid in, (this '2000 l. F 
eſtatrix without being pa EOS A of 
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Alſo the Meaning of the Teſtatrix was ſaid to be, 


that if any Part of the 4000 J. ſhould be paid in, by 
Which the Bulk of the Surplus ſhould: be fo much 
increaſed, then, and not otherwiſe, the Teſtatrix gave 
a new Legacy out of ſuch Surplus, vis, to the amount 
of the Money ſo paid in. Beſides, a Releaſe of a Debt 
was not a Payment, for it was moſt plain, eyen by 


f 


the preſent Caſe, that there might be a Releale with- 


4 


cout a Payment. 


hat it appeared the Words were againſt the Claim 

of this new Legacy, and as the Words were againſt it, 

io alſo was the Intent of the Teſtatrix, who did not 

lleſſen the ſame, unleſs ſuch Surplus were 'mereaſed by 
the paying in of this 4000 J. or ſome Part of it. 


Lord chancellor: The Teſtatrix intends by this Will = 

| (amongſt other Things) to make a Proviſion of 4000}, _ 

for her Grandaughter Lady Mary; and though ſhe _ 

© had ſhewn her Kindneſs 0 fer Grandin (one of theſe 
Bonds being given by him for 2000 f) yet this no. 

wWoyays imports an Alteration, or Diminution of her Kind. 
1 We to her Grandaughter. I gannot approve of the Di 

verſity, that if the Teſtator gives away. a, Debt. by his | 
Will, and afterwards calls it in, this mult be a Rero- 
cation; ſecus if it be paid in to the Teſtator unaſked 


© for; for ſuppoſe the Teſtator called in that Debt, 
(Sever fearing it might (4) be loſt, and not liking the Secu- 


330. 


FV. inthe rity; is there any Reaſon that this ſhould deprive the | 
 Caſeof Fd Legatee of his Legacy? And the Caſe of Orme and | 


ningaccord”. Smith (J) proves that the Teſtators receiving in 
(. che Debt is no Revocation or Ademprion of the Le 
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De Term. J. 4. e Io E + 
As to che! Matter uf the Releaſe, that 400 TY 
Payment and Satisfaction of a Debt, being tanta- 
mount to the Teſtator's receiving it, and giving it back 
again; and in the preſent Caſe, it is the ſame, as if 
the Will had ſaid, {Ke bf Debts ad 0 or * ; 
charged. 5 At 17 855 | 


There 65 ws an ; Obj ion 1 that 95 Phintif | 
the Lord Thomond, ben Adminiſtrator to his Siſter makes 
Lady Mary, craves a double Advantage of this Debt; 
for firlt ( lay they) it is given him by the Releaſe, and 


then he takes it over * by the Will, a8 ee n 
his Siſter. 


But it is to bs obſerved, that his Chaim 28 cprilantheg * A 


his Siſter, is in (a) Auter Droit, and as if the Se 25 vide 1 


was alive and made her Claim; it muſt be liable to her = rok 


| Debts if ſhe owed any, and is the ſame Thing, as if Jaws, & 


any other Perion had been ber Executor or Adminiſtra- Fi Copping woe 


295. 


tor. 1 | in . „ 7285 
Wh DE to the — — r viz, the Plaincf 8 

Demand due by Bond from the Defendant's Wife dum 

ſola, againſt the Defendant her Husband, in reſpe& 


that be had received much oy the Conſequences of the ©. 
Marriage | 


It was urged, chr though the ſins in (not lend | 
Aſſets, yet there was great Reaſon, the Defendant 
ſhould be — in quity, on account of the Bene 


ſo received. 


That if an B ſhould 2 a 11 Pack 
with a Wife, in Goods, ready Money, or Jewels, or 
ome intitled to a Term for Years in her Right, 
and the Wife ſhould die, owing a Debt contratted dum 
5 6 C W 


1 . 


8 _De Term s. Trin. 1718. 


Ar 4 
* 


ſola, there - was great Equity, ( though cheſe age not 
be legal Aſſets,) that the Husband ſhould be be charged 

by fg thereof, and not go away with bb Wike's 
Fortune, at the ſage Time chat he \ was not late to 
pay her Debts, * 


„ here the Queſtion i in. | Equity was, * the 
by Bond, Husband had not with his Wife ſo 1 as would pay 
least e his Debt? If he had, he ought to pay it; and 
dies N might be Aa common, od would be a hard Caſe, if there 

bat at che Were a Feme Sole Trader, who had a Shop full of 14- 
Marriage luable Goods, and ſhe ſhould marry, and die indebted, 
foe You: there the nad ſhould by the Marriage be intitled 
- 25 cinture, a to all theſe Goods, which yet, not being legal Aſſets, 
Goods, or Would not be liable; ſurely under ſuch Circumſtances 
nal Pe, nothing could be more reaſonable, than ber be ball 


in Conlider- be charged with his Wife's  Debrs, 


ation of 


which os Husband makes no Settlement; Husband not lable, 


It was angie to be . oh 4 Mobo 
makes a Settlement in Conſideration of a Portion; for in 
that Caſe, he being a Purchaſer, the Portion ſhall not 
be Aſſets to pay the Debts of the Wie 3 Pint if the 
Husband makes no Settlement, fo 


That in the Prlocignl Cale, the bade which th 
Defendant the Earl of Suffolk had with his Wife, toge- 
ther with a Rent-Charge of 15001. a Year, that be 
was intitled to in her Right, ought to be liable to the 
' Wife's Debt dum ſola, 2 Equity ſhould favour an7 
Conſtruction for the Payment of Debts. See the Cale 

of Freeman verſus Goodham, Chancery | Caſes 295, 

' where Lord Chancellor Nottingham, with ſome Earneſt- 


nels, laid, he would . the Fonts: Law 7 Ws, the 
R 


* , 
K * s + 
WP : 
2 x p 8 


In the Office of 1 Chap. 1 7. Seat. 1. this is | mentonl 
as an hard Caſe, and We for Equity. | 


might have lived in hut 
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'On 4 other Side 3 it was del, Sts path * 


the Earl of Suffolk was neither Executor nor Admini- 


ſtrator of his late Counteſs; nor was it pretended, that 
he had 


legal Aſſets 3 ſo that at Law he was no n e to 
this Bond. 


And in Equity, a 8 ben Ct 
were rather in fs Favour, as that he had before, or 
paid ſuch of his Lady's Debts 


ſoon after the Marriage, 
as were diſclofed to Mey and advanced conſiderable 


Sums for her. 


That the two e pound Bond in Queſtion 


was not diſcovered to him at the Time of the Marriage, 


poſſeſſed himſelf of any Thing that was her 


nor until long after; which if it had appeared, he 


paid this her Das out of her own Eilat. 


That it was in the Eleftion py" the 8 | 
Dowager of Thomond, with 


thouſand Pound Bond, to have 77 1 the Defendant 


the Earl of . Suffolk liable, by puttiog M: Bond in 


E ; 
the Coverture; that ſhe had a lo 


Suit, and recovering Judgment 


,* during 


or upwards, and her chuſing not to put this Bond 


in Suit, was tantamount to a Declaration that ſhe 


would abide by her original Security, and not involve 


the D the Earl therein; and, on the other 
2 there could 


be no Queſtion, but it was in the 


| Power of the Counteſs Dowager of Thomond to chooſe 
that „ for her Dobt, it ne the lame which 


Was originally given her. 


provident Manner, as to have 
regard to this two 


ong Time to make 
her Election, the Marriage having continued ten Years 
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That a Court of Equity would "oſfily ns; in 
Caſe the Wife, who was the Debtor, had N in ſo 
ſhort a Time, as that Judgment could not hape been 
obtained againſt the Husband; but there was not the 
like Reaſon that Equity ſhould relieve, when the Te- 
ſtatrix had Time ſufficient to have made the Husband 


liable, and yet, ee mays. FR . 
had omitted 1 0 


That, by tho known Rules of Lew ths Hinbend 
was only liable during the Coverture, and here not be- 
ing Circumſtances to vary the Law, d wg not 
to 7 


Indeed, if ers had deen a proat at _ of 
the Wife, or if Part of that Eftate had ſtill remained 
in Specie, (as in the Caſe of a Term for 'Years)' there 
might have been ſome Ground for an Application of 
this Nature; but in the preſent Caſe it was 2 0 
that the Defendant the Earl of Suffolk, ſince this Mar 
riage, had advanced his Manner of Living, and that 785 
Increaſe of his Charge had amounted | to > the full Value 
of his e 8 n 


' Lori Chancelloy * If the Defendant thei Cal _ 

the Husband had been Executor or Adminiſtrator of his 

Wife, or Executor of his own Wrong, he had been lia- 

P ble at Law as far as Aſſets; (a) but in none of theſe Cx 

delt Yin. pacities does he appear before the Court. Any Perſon, 

that has any of the Counteſs of Suffoll's Aſſets, is liz 

ble: the Creditor the Counteſs of Thomond had a fair 
Opportunity of recovering Judgment againſt 'the Earl | 

and Counteſs of Suffolk, and thereby of making the Barl 

of Suffolk liable; but this ſhe has not done, and (for 


os appears) has Ba ane omitted. 3 
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the Wie s Debts; and as perhaps this may be hard when 
he has nothing with her,” ſo you are to {et againſt 1 5 


Hardſhip, 


that if the Huſband has received a perſonal 


Eſtate with his. Wife and happens not to be ſued W 
the Corti he is not liable. Wy 


21.4 


| But it th ne ar the 
be Coverture is to anſwer for the whole Debts of the . 
had nothing with her 3 whereas an 


f Wife though he: 


f 


. 


Huſband 4 


1 241 


1 by 
* * 1 9 * 


Executor or Adminiſtrator is eſponlible only ſo OI as 


he has Aſſets. 
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A te the Caſe 1 bas ER put, FOES A üs 


marries a, Feme ſole Trader nd the Wife dies indebted, © $31 


that thoug h the "Huſband i n ſuch Caſe be not at Law 
be ſo in E- 


liable to the Debts, 
du: ie porn 


Sil 


That ! is with me 
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4b 0 runs 


2 hazard in being 1 to the Debts, much beyond the 


Perſonal Eſtate of the Wife, ; 


ſuch Hazard, he 


ſonal Eſtate though exceeding. the The ara 
therefrom, and; Mets 18 Jan t 


. Marriage.) , 


Fs with 1 2 to the. 10 
wok during che Covetture, that might baye defer; 
mined the next Nement afte 


his Diſcretion, |; 


Upon the whole, it would be A great Inipuration 
Rer. on Court, in a Caſe thus circumſtanced, den 


* — 


and in Recompence for 


is intitled to the whole of the Per- 


——— lag 


TENT Ee ro 


diſcharged _ 


e ame upon the 


N 5 4 ; — 5 1 4 "3 
*. 1 * 5 185 : E18 


Pee Hd by: L 


ex Marriage ; Hh 3 70 how 
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the Defendant the Barl of Suffolk liable to * 2 * 


his Wife dum ſola; \ wherefore as to n! we _ Bil be 
diſmiſſed with Colts. * 


Caſe 132. e 
Lord Ghar IO " Short verſus Wood.” 


| ue Th Jul Money! is directed to » laid « out | in Land and 


neyjs di- * ſettled upon a Woman for Life, Remainder to 
ow: yank Pg her firſt, Nc. Son in Tail, Remainder to ſuch Son in Fee, 
 Purctaſe and in the mean Time and until 'a Purchaſe can be 
22 — found, the Money to be put out at Intereſt, 008 bs 


m4 for Intereſt to go as the Profits of the Land, G. 


mainder to B. in Tail, Remainder to C. in 1 ; if A. and B. bring a Bill for the Money 

they ſhall not have it, becauſe of the Contingency to C. But if Money were diba wb 

laid out in a Purchaſe of Land to be ſettled on A. for Life, Remainder to B. in Tail, Remaig- 
der to ſaid B. in n Fee; A. and B. OY a. An Ihalt have AE Sept ens 


The Mother and Son (there being only one 800 
come to an Agreement, chat this Money ſhould be paid, 
- a Third to the Mother, and two Thirds to the Son, 
and bring a Bill againſt the Truſtees to Fay ſy who £ 
ſubmit to the Court being indernjlied. e 
Lord Chancellor, on | hearing g this Cauſe: by Gate 
ry that Lord Cowper had determined, that if 
a Remainder Man had but a Chance for the 
Eſtate or the Money, which could not be barred with- 
out a Recovery, there in regard the Tenant in Tail 
might die before ſuch Recovery ſuffered, 'or might die 
in 2 Vacation, when a Recovery could: not be ſuf 
fered, a Court of Equity, whoſe Bulineſs'it is to aid 
the Intent of the Party ought not, in Violation of ſuch 
Intent, to decree the Payment of the Money te 
the Tenant in Tail, but ought to Decree it 1 
F777 co 
de eite e this Hebilnidt end ow? the aue gener 


the Caſe of Heard & Us* verſus Stamford & U determined by Lord 
Talbot in Lincoln's Inn Hall, March 8. 17 35-6. | 


"De Term, 5 Trim: en FO an 


* Sr 


d out in a Purchaſe of Land to be Jectled e 
to the Direction of the Party, in order that the 
Chance which was intended the Remainder Man, might 
be preſerved, and when the Settlement was made, 
the Tenant in Tail might if he thought fit ſuffer 
2 Recovery. Which Matter was ſo 3 by Lord 
Chancellor Comper in the Caſe of one Mr. 4 ang 


Dr. Shadwell (a), and where the Chance afterwards 2, the 


Caſ cited 


actually happened in Favour of the Remainder Man 55 5 
by the "Death of the Tenant i in a before, 55 Re- af C5 hit. 


covery ſuffered. | 


2 04 ' verſus 
8 ner. 


2 1 
5 * . 


But that in Wy Prindips 51 das, ks 155 bunte 4 18 


was Tenant for Life, wih Remainder to the Son in a 
Tail, Remainder to the ſame Son in Fee, ſo that the 


don might by a Fine (6) only, bar theſe Limitations, () Vide _ 


and which Fine might be levied in Vacation Time as 227 


well as Term, it would be in vain for Equity ro de- fon, 131. 


cree a Settlement Which the er Moment Ae it was 
made, might be cut off. 


Therefore bis hits dheded - Truflees to © 75 2 va. | 


pay the Money to the Ihe and Son purſuant t to the 
Agreement, 50 to be indemnified, but ſaid that if 
there had been two Sons or any Perſan.in Remainder,. 


he would not have Keren the ee of oy mo 
hey. . 


It aug allo that if the Son 127 . an o ne . 2) Ante in © 


the Court would not have ordered the Payment of 2 5 
Money; for darn 5 the e no F ine eilt 


n levied. 


Sewell, 90. 
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e Ware, aid bf ge 1208 1 
End den 5 in Lu, and Having three s 


he or his 0 in Kai i ind his 

5 © oj Son Sammel (the Defendant's ) 
Hero's, x he or his Heirs paying out of ry 
Son fr Premiſſes 101. a Year to the! Teftator's e 
die Life, | Lucas for bis Life, a nd. alſo 1 0 % a e 
Death of the tor g ſecond Son Jonge "for his Life, 
ud he Vie, Lear to the Teltator's Daughter M; 
een of "David White) for het Life, 4 105 p 
Ge. Son of cies; and that aftet the Death x thi 


the ſecond as ; and. the 1 550 ny bis- Te a 5 


Son. 
; The Wife 
M 
[ ſecond Son 7 
| had an Eſtate | 1 45 1 5 
ſ for Life by a WON 15 
f Implication hrer * Jug ters of | er bj 


he Opi- Nan hs wo qi 

TE . e equally e 

Lord Chan- ing; Ge, WN e owt 
. Par- F 144 * 45 x 50 Ka 7 oy | = 
. 4 0 Inh | $i 
" . vo Teftator Hed, 8 Jaber te 4 earing 
Wkly then John Lucas the eldeſt Son 155 leaving Iflue 
a Daughter, after which Sammel Lucas died, 775 the 
Deſendant Mary his Widow and thxee. Infant, Chil 
den; Whereupon the Daughter of he -faid 


Sk, 


- brou ght an Ejectment for he Nee the Pre ni os 
againſt the L Defendant the Widow of Samuel, who giving 
in Evidence an old ſubſiſting Term of the Premilles, 
the ſaid Daughter the Heir of the Teſtator's eldeſt don 
John Lucas, preferred this Bill in Equity for an Ac. 
count of the Rent of the Fronts . the De- 
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tiff at L.. e eee 


The dy eat was, . hs Defendant | 


Mary pres the Widow of Samuel had an Eſtate 


for Life by Implication, the Premiſſes in ueſtion 
being deviſed to Samuel for his Life, anc 


Samuel, the Premiſſes ſhould deſcend to the Plaintiff 


nd after the 
Death of him and Mary bis Wife, then to the Sons of 


Samuel; or whether during the Life of the Wife of 


fendant the Widow of Samuel, Pay'y 0 for Py * my 
Term which” had been O's uſe of Noon the No | 


the Heir at Law of the Teſtator, as an Eſtate un 


diſpoſed of by che Will, Eh the — of r 8 
Vue. . 


It was 
by many Amboritzes 4 in the. Books viz. the 13 HJ. 
17. Jones (Tho.) 98. 2 Lev. 20. 1 Vent. 203. 
Vaugh. Rep. 259. (Gardiner verſus Sheldon) that no- 

ching leſs than a (a) neceſſary Implication could intitle 


md for ths Plaingf, FO it had 1 Catted 


(a) Philips. | 
verſus Phi- 


the yi to an Eſtate for Life, and the known Diver» Ihn 39. 


ſity was, Where I deviſe Land to my Heir after the 
Death of my Wife, this is a Deviſe by Implication to 
her for Life; but if 1 - deviſe” Lands to Se- 


o my 
cond or Third Som, after the Death of my Wife, this 
is no Deviſe by Implication to her, 3 the Lands 


during ber L 8 deſcend to the 0 885 28 


Heir, 


And dad in this „ Ca * Derle be 
Samuel the Teſtators 
the Death e his Wife, to Samusfs Son or 
Sons, and Sammel being dead leaving Sons, theſe 
were excluded until the Death of the Wiſe, 

and ſhe could not take, there being no neceſſary 
implication char ſhe ſhould & har in rhe ou 

N 6B br, ge. Time 


youngeſt Son for Life, and iber 
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De Term. $. Tris. 1718. 


1 


Time * premiſſes all FUMES do thi Plainriff (a (the 
- $ Hei eir at Law) as an Eltats mien of. 

It was moreover :nfſted by Serjeant Cheſhire, PRE the 
Payments of the ſeveral Annuities of 10 J. out of theſe 
Premiſſes were out of the. Caſe, for whether the Wiſe 


of Samuel, or the Heir at Law of the Teſtator, was to 


have the Profcſſek theſe ſeveral Annuities were not to 


be paid during the Wife's Life after the Death of $4 


muel, it being ſaid in the Will, that Samuel or bis Heirs 
were to pay theſe Annen 2 not dhe 8 902 
thould pay them. e e 


13 * "13% EY 


- 
* 


To all which i it was e and Lor 4 Chancell 58 by 


held, that the Defendant Sauk s. Widow 'was intitled 


to o the Premiſles TR Up Life 8 Implieätton- A 


„le re it had Ja SE GP that 5 th Ds 


vile were to the Heir after the Death of the 
Wife, in {ach Caſe. the would take by Ire. 
tion; and that in this Caſe it appeared to be e. 

the Intentins of the Teſtator, that his Heir at Law 


| ſhould not have the Premiſſes, and that they ſhould not 


deſcend to him; for that the Will appointing the Heir 


5 


ſhould have a Rent of 10 l a Vear out of the Land 


ber his mu plainly inplicd: he en, hv © hive: the 


\ 


That theſe Rents were not to ank 1 upon 115 Bead 
1 Samuel, and during the Life of the Wife, they being 
 exprelly given to the ſeveral aer, Lach wete 
three in Number) for their Lives, and were plainly 
intended as à certain Proviſion for all theſe Annuitants 


in all Events during their Lives; ſo that it was, 


if theſe ſeveral Annuities were in the firſt ar 
given by the Will to the ſeveral Annuitants 


the Lands af terwards given — to theſe 9 — 


1 des; 


De Term. 8 Trin. 1718 1 
ties; r ae it nat to "ME 00 hes Teſtator's 8 
Intent, that whoever: took the Land ſh uld pay the u. 
nuities and that Samuels Wife mould liable to tbe f 
Annuities, which appeared in che Cauſe (and without. 
Contradiction) to have Do | Why 1225 Toy 7 her 

ſince her nee Det 


in the next hips; it was 3 thit is hs Wr 
were againſt the Widow, yet ſtill as to the Gavelkind 
Lands, A er the (a) Lands being in Kent, mult be in- (Rd *. 
tended to be Gavelkind, unleſs they appear to have 8. 
been diſgavelled) Samnels Wife mult have them all for 
her Life and not A Third only. ; 

That in Gavelkind al the N were as . . 
(0) Coparceners, and if a Man had three (c) Daughters . 
and were to deviſe his Lands to his third Daughter Cuſtom | "2 
after the Death of his Wife, ſhe would have an Eſtate / — 
for Life in the whole by Implication; for all the () 2 Vera. 
Daughters make but one Heir, and whatever deſcended 7*> 
mult deſcend to all of them, 'for ſince the Lands could © 
not deſcend to all of them during the Wife's Life, they 
could not deſcend to any of them, but the Wife 8 
have the whole La Implication, EA 


1 
1 


That to tlie Effect wis the (ute in B. R. 04 Read- . 
ing verſus Royſton in Lord C. J. Holt's Time, Where a 8 
Man had two Daughters, and ſeiſed of Lands in Fee. : 
deviſed them to one of his Daughters in Fee; 
which the Queſtion was, whether the Deviſee i 
the whole by Deviſe, or 'a Moiety by Deſcent ; = 5 5 
adjudged on "wat Conſideration, - that ſhe took -the- | 

whole by Deviſe; for that one Coparcener only could” | |, 
not poſſibly take by Deſcent, the one Daughter not be- 
ing Heir, and whateyer deſcended muſt deſcend tod 
both Daughters, for it could not deſcend to one ng n+ 

Daughter lp.” : . e BE r not 7 ol 
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So in the preſent Caſe, theſe Gavelkind Lands would 
not upon the Death of Samuel deſcend to the Sons of 
all the three Brothers, in regard the Sons of Summe! 
were not to take until after the Death of Sammel and 
his Wife, and if they would not deſcend to all, they 
could not deſcend to any, conſequently the Defendant 
the Wife of Samuel ſhould take "the ow, ae 
Lands during buy Life. 


led Chancellor ſaid matte. as to this; "4 bo 
inclined for the Defendant the Widow of Samuel, that 
ſhe took an Eſtate for Life by 1 1 the 
* firſt Point, However, 


1 « . 
* 
* * * x $ L 
Y 3 . 


| K being Matter of 155 wb an ill conch Will, | 
the Court ordered a Caſe ſhould be made of it, and 
at it n be referred to the Jag of B. K. * 


* 


" 2 
re * 1 
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| Caſe 135. 


TILES J F one be facd 3 in an 1 Court b a Platter out 
ſam ſued for L of the Juriſdiction, the Defendant may either have 
of the Jurif- a Prohitition from one of the Common Law Courts of 
Van 8 Weſtminſter Hall, or in regard this mo. on in 3 
Time, » Vacation when only the Chan her 
B in (han- move that Court for a Prohibition; bak then it 

85 rl appear by Oath made, that the Fact did ariſe out. of 
dde Matter is the Juriſdiction, and that the Defendant tendered 2 
Judt the foreign Plea, which was refuſed. And if a Prohibition |} 
but no Aff- has — granted out of Chancery improvide, and with 
DET out theſe Circumſtances attending 15 ara 


| where, on grant a Super ſedeas thereto. 


* . the Matter appar to be out of the Julien. * 5 i 
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of the Court, then a 
without Oath of having 
in theſe Caſes - Equity 

W. 


And in a late Caſe which was moved. Sea 
er Trin. Term, where the Court had granted a Prohi- 
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1 7 * 9 
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tion to an Action brought in the Courts at 


upon 


uriſdiction, it appearing at another Day that the De- 
tendant had imparled generally (whie 


Juriſdiction) and fo could not afterwards be allowed to and 
plead a Foreign Plea, 15 8 MN 


to the Writ 


7 


But in Caſe it ſhall appear on the Face of the 
Declaration, that the Matter is qut of the Juriſdiction 


Prohibition will be granted 
tendered the. foreign Plea, a 


t granted a Superſedeas fiele 
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an Affidavit that the Matter aroſe out of the By imparl - 


ing general · 
ad- 


riſdiction 


plead a Fo- 
reign Plea, | 


admitted the . Ju- 
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upon Cond- Life, and from and after the Death of his Wife and 
ni Daughter Alſo after the Death of the Leſſee for Life of the other 
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Caſe 1 36. 


At the Rolls. Me: ee ee I Lane Og” 
Preced.n  ' Bacon Verſus Clerk. 


One de- 


vile Lands NE ſeiſed in Fee of ſome Lands in Poſſeſſion, 


to his Wiſe and of other Lands in Reverſion after the Death 


for Life, 


amd after her of A. and having a Son and Daughter, deviſes the 


Death to his Lands which he had in Poſſeſſion, to his Wife for 


pg ora Lands, he deviſes theſe reſpective Premiſſes to his Son 
after the and his Heirs upon Condition, © that the Son ſhould ö 
7. of © within a Year after the Death of a third Perſon, 

2 Provilp © one Elix. Herne, (after whoſe Life it was fad, 


that if the but not proved, that the Teſtator had other Lands 


"riot paid the © in Reverſion) pay 1000 J. to the ſaid Teſtators 


Daughter ce Daughter, with a Proviſo that upon Non- payment 


may enter WT i + | ＋ 
and receive . the Daughter might enter upon the Premiſſes. 


the Profits 


till Payment; F. S. dies living the Wife, the Daughter ſhall have the 1000 l. during the Like 
of the Mother, and in Default of Payment Equity will decree a Sale of the Reverſion. 


| Blizabeth Herne dies, and a Year after her Death the | 
Daughter marrying brings a Bill for a Sale of this Re | 
e | e | verſion, 


— 


De Term. $ Michael, 78. 


a ah in order to raiſe the 1000 15 portion and * 


tereſt from the End of the Tow alter « Hernd 5 
Death. 5 | 


It was obſecled for the TTY 3 A Yale af a 


Reverſion was hard in any. Caſe, and the Heir fg. 
voured in Law; and if . Reverſion ſhould be fold | 


to pay this Portion and Intereſt, it would. deftroy the 
proviſion for the Son, who as Heir was more to be 
favoured than a Dons: "FW 


That though it was l a Deviſe of Lands | 
to an Heir pon Condition to pay did raiſe a Truſt in 
Equity (the Condition being void at Law, in regard 
none but the Heir could 3. 4 Advantage thereof) = 
it being a Truſt, Equity would dire& a Sale or Mort-. 
gage to raiſe the Money, yet in this Caſe the Will had 
preſcribed and chalked out a. Remedy for the Daughter's. 
Recovery of her Portion, viz, © by an Entry: upon the 
Eſtate, ol that ſhewed the Daughter was not to have 
the Portion until the Eſtate was become capable of be- 
ing entered upon, namely, when. the E [ap in Rever- 
ſion was fallen into Poſſeſſion, and the Teſtator having 
preſcribed this Remedy, the Dau ughter ought not to 
take any other; beſides, it was unreaſonable that the 


Son ſhould pay any Thing until he ag received ng 
Advantage by the. Will. 


But on tha Kh Side i it was e ! 1 
by the Court, that a Reverſion was an Eſtate, and a 
beneficial one too, and might as well as. y other 
Eſtate, be deviſed "yen, Condition. 1 ITY 


That if the Mother or Tenant for Life were dead, 
and Elizabeth Herne were living, it would be granted the 
Daughter could not recover the. 1000 L Legacy, though 
the Son were by the Deach of the Mother, or of the Te- 


nant 
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F 0 Lean (4) Intereſt, and fo it would be no more à Hardſhip 
ſus Duncoms, upon the Son to ſel] the Reverſion now, than after the 
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480 ; De Term. 8 Michacks, 8 


2 n. 


nant for Life, come into Poſſeſſion : : And if fo, to tye 

the Daughter down-to fay till Elizabeth Herne was dead, 

though the Son were come into Poſſeſſion, and on the 
bother Hand not to let the Daughter have it on the 
CE Death of Elizabeth Herne, would be very” Unequal. 


That bip che expreſs Words of the Will the Legs y 
was 'to 10 paid to the Daughter within a Year Aer 
the Death of Elizabeth Herne, and as it was a Portion, 
and a Daughter's Portion no W by ber oun Fate, 

it was to be rel c | 


4 » 
I 4 4 y 8 , * 
* 12 , 


| That ſappolitly it to TR a « Hardſhip fir the $ Son to 

ay it before ſuch Time as the Eſtate given him by 
the Will was come into Poſſeſſion, it might alſo be 2 

| Hardſhip on the other Hand, for the Daughter to ſtay 
until es the Death of che Mother, who might lire 

as long as her ſelf, and then it would not an{wer the 
End o f the Gift, which. was to to prefer her in Marriage, 


But that. in Truth POP was not any Hardſhip; fir 
the Legacy would carry Intereſt from a Year after the 

Death of Elizabeth Herne, which Intereſt when com- 
puted by a Maſter, would be made Principal and carry 


utler ver 


453- rot Death of the Mother, when the running on of Interelt 
ſus Bark would have increaſed the Burthen. And by the ſame 


* 653 Reaſon the Daughter muſt ſtay till both the Lives 


were dropt; that if the Hardſhip muſt be on one 
Side or other, the expreſs Direcuon % the Teſto 
ought. to take Place and be purſued. - * 


Hs 


For which Heiden tas Maſter of th ah Rols * ; 
the Portion to be raiſed by Sale, unleſs the Son 15 
pray it — be done by Mortgage. FEY cond 5 
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De Term: Fl Michaelis, ms. 
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: * 


This Decres was - appe pee from t to Lord 22 
Parker who affirmed the fame. | 8 


1 . 


Shales verſus Sir John Barrington & Caſe 137. 


+», Lord Chan» 
-- - cellor Parker, 


cc ont 7d. 


IR Charles ene had ſettled an Eſtate up- 
on himſelf in Tail, Remainder to his Second 
Couſin the Defendant (who was preſumptive Heir to 


the Honour in Caſe of Failure of Iſſue Male of Sir 


Charles) for Life, Remainder to the Firſt, Wc. Soni of 
the Defendant .in Tail Male, Remainder over, with 


power of Revocation reſerved to Sir Charles who ſome- 
time afterwards revoked the old Uſes, and limited 


new ones upon his younger Sifter | Mrs, Sbales for 
Life, Remainder to her Firſt and every other Son 


m Tal Male, wh hug. the Name of Rene, 
Oe 


4 IT} 
; # } 


hen Sir cela died, 1 the 5 8 to 
the Defendant, upon hich Mrs. Shales's Infant Sons 

brought their Bill againſt Sir John Barrington to eſtabliſh 
the Deed of - Revocation, and Limitation of new Uſes. 
And the Defendant Sir John brought his Bill to ſet this 
latter Deed aſide, and to recover ſome Legacies given 
him and his Children by the will of Sir Charles. 


Afterwards the Defendant Sir Joby dying, his two 
"xk Sons revived the Suit, and entered into 9 


long and expenſive Examinations; but the Deed of Re- 


vocation and new Settlement was fully proved, and the 
Proof againſt it no ways poſitive, but circumſtantial 
only, as to ſeveral Expreſſions of Sir Charles — 


6G 3 SS 
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that he intended bis Bflate ſhould go with lf — 
and that it would be a very ill Thing i in bim to o do 6: 0 
therwiſe, Tc. 


br melo Lord Chancellor : Words can | hits no Weight againſt 4 


gainſta Deed Deed ſo ſolemnly executed as this. Therefore the 
n= Deed ot Revocation and Limitation of new Ules muſt 


executed, 1 d. 


Heir at But it t being inſiſted, 48 FO Deer „ to 
Law, or pay Coſts upon his Cros Bill, 1o far As . comtrovertel 
Heir Male to 

the Honour the Deed: 

of the Fami- yet 

ly, if probable Cau ſ to contend for the Family Eſtate, ſhall not pay Colts, 


His Lordſhip denied Coſts; for that though FP De- 
fendant was not Heir at Law, yet he was very like one, 
being Heir to the Honour of the Family ; he found by 
Deed an Eſtate veſted in him in Remainder, and not 
being privy to the Deed of Revocation, it was lawful, 

nay reaſonable for him to make this Enquiry, Be. 
ſides, but a ſmall Part of the Suit was EE on by 
the Defendants Father; and the Defendants themſelves 
were Infants, and. had good Ground of Suit for their 
Legacies ; and a great Eſtate being given from the Ho 
nour, it was ſufficient for the Plaintiff Shales to go & 
way with ſuch Eſtate, without having Coſts, into the 


Bargain, | 
. Harris verſus Lee. 
At the Ralls. 7 
N 302. . had given bl Wife the foul Diems twice, 
Baron gives upon which the Wife leaving her Huſband and 


Feme the 
foul Diſtem- coming to Town to be cured, borrowed 30 l of the 


24 Hop e to pay Doctors and OP and for . 


30 l. to pay 
the Doctor 

for her Cure; Baron deviſes Lands for the Payment of his Debts ; this 30 J. is a ban. of the 
Huſband, and A. is a Creditor in the DoQor” s Place. 


gt 
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faries ; afterwards J. S. deviſed ſome Lands for the 
payment of all his Debts and died. 


— 


— 


The Plaintiff brought his Bill againſt the Truſtees 
who were impowered by the Will to ſell the Land 
for the Payment of Debts, in order to be paid this 
Money, as a Debt within the Truſt. 1 


Objected, A Wife cannot by Law borrow Money, nor 
contract a Debt by borrowing Money, even though 
ſuch Money be afterwards applied for Neceſſaries; be- 
cauſe it was in her Power to waſte the Money; (a) (c) 1 Salk. | 
and if the Law be ſo, it would be hard to have a dif-. 
ferent Rule of Property in Equity, f 


Sed per Cur' Admitting the Wife cannot at Law 
borrow Money, though for Neceſſaries, ſo as to bind 
the Huſband, yet this Money being applied to the Uſe 
| of the Wife for her Cure and for Neceſſaries, the w 
Plaintiff that lent this Money, muſt in Equity ſtand 
in the Place (b) of the Perſons who found and provided %% 
{uch Neceſſaries for the Wife. And therefore, as ſuch neg 
Perſons would be Creditors of the Huſband, ſo the i, 559 
Plaintiff ſhall ſtand in their Place and be à Creditor 
alſo, and let the Truſtees pay him his Money and 
likewiſe his (ve. | 
; Ln ging eG 
Chaplin verſus Horner WW had Ol 14 
Ames Chaplin the Plaintiff's Father, on his Marriage 4 1 cag 
with the Plaintiff's Mother, jo Re 4 of Des; nanted tobe 
lendant Horner) in Conſideration of 3000 I. Portion, made 1 


a Settlement of Land to the Uſe of himſelf for Life, o erg 
a | Re- on A. in 
3 and not the Executor of A. ſhall have it. But if A. himſelf bas received any of this 
if 2 this is a good Payment, and ſhall not be repaid by. A. s Executor to His Heir. Alſs 
4 ws Caſe dies, A. s Heir ſhall recover the Remainder of the Money not received by 
8 8 


1 .s Heir is an Infant, and the Remainder of the Money is decreed to be brought 
| 'It9 Court, it ſhall be looked on as Land. F ” 
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Remainder to the Wife for Life, Remainder to the 
Sons of the Marriage in Tail Male, Remainder to the 
Daughters of the Marriage in Tail General, Remainder 
to his own right Heirs ; alſo the Plaintiff's Father 
covenanted to lay out 20001. (then in the Hands of 
Truſtees) in the Purchaſe of Lands to be {ettled on 


himſelf and his Heirs. 


The Marriage took Effect, and there was Iſſue . 
of only the Plaintiff a Daughter. 4 


Not long after the Plaintiff s Father died inteſlat; 


but before his Death he had received 1350. Part 


of this 20001. which on the Marriage was ſecured on 
a Mortgage from one Mrs. Avery the Wife's Mother, 


and having received this 1350 J. laid it out in the 


Purchaſe of an Office for his Life. 


After his Death, his Widow the Plaintif , Mo- 
ther took out Fre to him, and the Plain- 
tiff Elizabeth Chaplin, as the only Iſſue and Heir of 
her Father, brought this Bill to * the Covenant in 


the Marriage Settlement performed in Specie, and like- 


wiſe claiming two Thirds of her Father's Perſonal 


Eſtate under the Statute of Diſtribution. 


Mr. Vernon for the Defendant inſiſted, that the 13 col. 


being paid to the Plaintiff's Father, wha would have 


had a an abſolute Power over the Land if purchaſed and 


ſettled, this Payment was a good Payment, and ought 
not to be refunded by his Adminiſtrator, in order to 


be inveſted in Land for the Benefit of the Plaintiff 
the Heir; which was _ by the, A * the 


Rolls. 


He next inſiſted, that the remaining 6 w ought 


not to be ud out in Lands, but to be looked upon as 
1 Fern 


\ 


_ 
WF... 1 
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Perſonal Eſtate, and the Defendant the Widow to is 
intitled to a Third thereof, the old Rule of the Court 
being (a) that if Money were agreed to be laid out in g) Vide the 


a Purchaſe of Lands to be conveyed to A. in Fee, if 4, lis 5e 

had brought a Bill for the Performance of this Truſt, ante 369. 

Equity would have decreed the Money itſelf to 4. nay 

that formerly the Court went further, wiz. where Mo- 

ney was to be laid out in Land and ſettled on 4. in 

Tail Remainder over, and A. brought a Bill for the 

Performance of this Truſt, the Court has in ſuch Caſe 

decreed the Money to * 4. becauſe if the Land were 

bought and ſettled on 4. in Tail, he might ſuffer a 

Recovery and bar the Intail, and turn the Land into 

Money again; fo that in the ordering of ſuch Purchaſe 

and Settlement, the Court would be doing a vain 

Thing; and that this was the Practice till Lord (Co- | 

pers Time, when in the Caſe of () Colwal and Shadwell () Cid  - 
the Court decreed the Truſt Money to be laid out in a7. = 

Purchaſe of Land and ſettled on 4. in Tail, Remainder 

to B. in Tail, to the Intent that the Iſſue in Tail and 

the Remainder Man might have the Benefit of the 8 

Chance intended them by the Perſon creating the Truſk — 

in Caſe the Tenant in Tail ſhould die before ſuffering 

a Recovery or levying a Fine. 1 | = 


But that here the Plaintiff's Father being to be Tenant 
in Fee of the Lands when purchaſed, and having an ab- 
lolute Power over it as well by Will as otherwiſe, and 

6 H io 1 3: 


* In the Caſe of verſus Marſh in Eafter Term 1723, at the 
Rolls, where Money was articled to be laid out in Land, and ſettled on 
the Firſt and other Son in Tail, and the Court, in order to preſerve the 
Chance to-the ſecond Son, would not decree. the Money to the eldeſt 
Son, but ordered the ſame to be inveſted in a Purchaſe purſuant to the 
Articles; the eldeſt Son got one to lend him a Purchaſe, and to ſettle it 
with an Intention forthwith to ſuffer a Recovery, and to reconvey the 
Eſtate back to the Seller; and though all this appeared by the Maſter's 
Report, yet His Honour (after ſome Heſitation) allowed it. Qtære, 
Whether the Money might not better have been paid to the eldeſt Son ? 


— — 
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this 650 J. being as yet actually but Money, it ſhout 
(as he urged) be looked upon only as Perſonal E. 


ſtate. 


But the Maſter of the Rolls contra; that this 650 | 

ought to be taken as Land, and go to the Plaintiff 

Ce des. (4) as Heir; the Diſpute in this Cafe being not be. 
damore ver- twixt the Party himſelf, the Father, and the Party 
ſus Scuda- who was to pay the Money, but betwixt the Heir and 


Preced, in Executor, who became intitled to this Money ſubjed to 
Chan. 54+ the Covenant; and it was the rather to be deemed x 
termination Real Eſtate, ' becauſe this was Part of the Marriage A- 
> & way greement, and the Covenant was made in Conſider» 


tion of a Marriage and a Marriage Portion. 


| Wherefore the Court decreed that the 6 50 J. ſhould 

be brought before a Maſter for the Benefit of the Plain- 
tiff (being an Infant) but would not decree it to be 
laid out in Land, becaufe if the Plaintiff ſhould die 
before ſuch Difpoſition it would go to her Heir of 
r 5 - Lv 


« 


* 


Lord Chan- 
cellor Parker. 


caſe o. Sir Robert Burdet verſus Hopegood 


One deviſes, . a 7 5 3 "Hh > Wwe : 
in Caſe be Nobert Bur det Eſq; in the Life-Time of Sir Robert 
eaves no 


Son at de Burdet the Plaintiff's Grandfather, being ſeiſed in Fee 


ere * of the Manor and Priory of Modney in the County of 
eath, to bg 


8. The Norfolk, by his Will dated 19th Dec. 171 1. deviſed the 
— Teſtatordies Premiſſes, in Caſe he ſhould leave no Son at the Time 


leaving his 


Wife prive- of his Death, to his Couſin Francis Hopegood and his 


ON Heirs, and as a Reward for the Trouble which the 


this Poſthu- Teſtator had given him, and for the many Obligations 
= rocked he had to him, gave him all his Perſonal Eſtate, and 
at the Teſta- made him Sole Executor and died, leaving his Wife 
tor's Death, ; / k ivement 
and * 8. — — | 3 4 : Pr 


not intitled. 


as PII TI 8 — * as * n by TIE 
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privement enſient, which Child aſcerwards s proved to be 
a Son the now Plaintiff. . 


And one of the Guei was, whether Hopegood 
the Deviſee was intitled to theſe Lands, in regard (as 
was objected) the Teſtator 0 5 5 without wats. a Son 
at the Time of his Death? 


| Hereupon Lord Chancelor Parker Ad it to the 
Judges of the King's Bench, who were unanimouſly of 
Opinion, that the Plaintiff Sir Robert, thangh not born, 

| had yet an Exiſtence in the Eye of the Law, as in 

entre ſa Mere, which in many Reſpects was regarded; 

as if a Woman takes Poiſon to kill her Child then in 

her Womb, and the Child is born alive, and afterwards 

dies of that Poiſon, the Woman is guilty of Murder 

(a); alſo a Child in Vemre ſa Mere may be vouched, (-) Ay nor 
and may be Deviſee, and it would be hard to F ks. Beale. 
herit ſuch an only Child, nor could it be N the 
Teſtator ever 8 lo to do. | 


| The Certificate of the Judge Was as fllows: 


* We are of Opinion, that the Deviſe of the ſaid 
* Manor and Priory of Modney, Oc. to Francis Hope- 
* good and His Heirs, was not an abſalute Deviſe, but 
9 lubhect to the Contingency of the Teſtator's leaving 
© no Son at the Time of his Death. So that ſuch 
* Contingency not happening, the Deviſe to the {aid 
* Francis Hopegood and his Heirs cannot take Place 
* the Teſtater. as we humbly conceive, having ore”, 
. * {ed no Intention in the Will of diſinheriting his only 
Son, the Conſequence of which is, that Mr. * | 
* good i 1s not intitled to the Premiſles.” 


John Pratt, Rob. Eyre, 
Litt. wis, John — Aland. 
With 


. 


488 De Term. J. Michaelis, 1718. 


nn 


With which his Lordſhip agreed, and accordingly on 
the 5th of October 1721. decreed the Defendant Hope. 
good to deliver up Poſſeſſion of the Premiſſes and account 


tor the Rents and Profits which he had received. 


Caſe 141. | Pierpoint verſus Lord Cheney. | 

1 r 3 on ix ak SS 
cellar Packer. | IPON the Marriage of the Earl of Kingſton eldeſt 
RR ont trot ns wy Marquiſs of Dorcheſter with Rachel 
Chan. 255 Bainton the Niece of Mr. Hall, the ſaid Rarbel had 


<element 2000 J. a Year in Land, and 20000 J. in Money, and 


wherein the the Earl of Kingſton being an Infant, the Settlement 
Val is Kt. was made by a (a) private Act of Parliament, whereby 
tled to the (int al) the Manor of Dale, &c. in the County of 
Ge ofther Lincoln, being together with the Caſual Profits about 


for Life, 1000 J. per Annum, was ſettled upon the Marquils of 
io his Sen Dorcheſter for Life, Remainder to his eldeſt Son the 
the Hutband Lord Kingſton for Life, Remainder to Truſtees for 

Remainder 1000 Years, in Truſt that if it ſhonld happen there 
to Truſtees ſhould: be only one Daughter by the Marriage, ſuch 


for a000 | | . 
Years for Daughter ſhould have 20000 J. for her Portion at 
rains her Age of twenty-one or Marriage, and in the mean 


22 Time 300 J. per Annum for her Maintenance until the 
payable ak Age Of twelve Years, and afterwards 400 J. per Aunum 


22 until the Portion ſhould become due; the Maintenance, 
r Marriage | . . | Ar 
and in the as well as the Portion, to be raiſed by the Truſtees ei- 
2 ther by the Rents Iſſues and Profits, or by Sale or 
Annum for 2 f Mortgage 5 
her Maintt-. 1 TO T0 | 

nance, and to be raiſed by Truſtees either by Rents and Profits, or by Sale or Mortgage, and 
to be paid quarterly ; the firſt Payment to be made at. ſuch of the uſual Feaſts, as ſhall next 
happen after the Father's Death. Father dies leaving one Daughter, and the Grandfather 
living, Bill prayed a Mortgage of the Reverſion for the Infant's Maintenance, but the Court 
ſtrongly inclined againſt it. (a) 9 Anne. ; rats | 


ln the Report of this Caſe in Precedents in Chancery it is ſtated, 
as if by the Words of the Act of Parliament, this Maintenance Money 
was to be raiſed out of. the Rents and Profits of the Term, ol 


Err 


L 
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Mortgage 3 the Maintenance to be paid quarterly, d 


the firſt of the ſaid Payments to be made at ſuch of the 


four uſual Feaſts as ſhould next en = the 0 


of Lord Kingſton the Hushand. , _ 


Lord King ſton died leaving Illue by Rachel a Son 


(now Marquiſs of Dorcheſter) and a "orgs named 
Frances, and the Lord King ſton the Huſband being dead. 
about five Years, this Bill was brought for the 300 J. 
per Innum Maintenance . and to have it Taiſed 
by Sale or Mortgage, in regard it could not be raiſed 
by the Profits, the Grail ther the preſent Duke of 


Kingſton being alive and having an * ior Life in 


the Premiſles. 


For the rai ſing of the 3 5 Sale or Mort · 


gage, it was urged that whenever the Maintenance or 


Proviſion for Children came in Queſtion, it always re- 
ceived the moſt favourable Conſtruction that might be: 


Nay ſometimes in favour of ſuch: Proviſion, the Court 
had offered Violence even to the Words; and ſo it was 


done in the Caſe of Gerrard verſus Gerrard (a) where 9 2 Vern, 


a Portion being ſecured to a Daughter upon a Truſt of 4 458. 3 


2 Tam for Years payable at her Age of eighteen or 2 3 


the Father and Mother, in that ruſs the Portion was ane, 467. 


Marriage, which ſhould firſt happen after the Death of 


decreed to be raiſed for the Daughter at. her Age # 
eighteen, though i in the Life-Time of her Mother. 


And as this had been done in the Caſe of a Rn 
lo 4 fortiori it, ought to be done for Maintenance 


which was more necellary than a W Portion, in 


61 e a 


Plaintiff. was for wt tha 1 to a Ws or 1 


2 — only; whereas this is a Miſtake, the Hen — 


- or Mortgage] being reſly mentioned in the Act. And the 


Reader will obſerve Wa ar of this Argument is founded thereon 
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that a Child could not ſubſiſt without Maintenance or 
Bread, but might live without Marriage. 


That the Hardſhip of raiſing a Maintenance by the 
Sale of a Reverſion was not now to be objected, in 
regard the Owners of the Eſtate, who could put what 
Hardſhips, Conditions or Terms they pleaſed upon it, 
had ordered the Maintenance to commence and be paid 
at the firſt quarterly Feaſt after the Father's Death, and 
to be raiſed by Profits, Sale or Mortgage; which muſt 
be underſtood by Profits if the Tenants for Life were 
both dead, or elſe by Mortgage or Sale, if either of the 
Tenants for Life were living; and where theſe Methods 
were by the expreſs Words of a Settlement preſcribed, 
it was blotting them out, it was making a new Settle- 
ment to object to ſuch Method of raiſing the Mainte- 
nance; for if theſe Words were not to take Place, it 
would be in vain to make Settlements; and Sir Thomas 
Powis quoted the Caſe of Lord Herbert decreed by the 
late Maſter of the Rolls, wherein the late Lord Herbert 
gave his Real Eflate to his Nephew, ſubject to a Term 
* Vears which was declared to be upon Truſt by 
Sale or Mortgage, or with the Profits, to raiſe 30001. 
a- piece for his two Siſters, and 100 J, per Annu 
Maintenance Money, and the Eſtate happened to be ſo 
incumbered with Jointures and Rent-Charges, that 
Mortgage there was not enough to pay the Maintenance; upon 
decreed to Which the Court decreed a Mortgage of the Term to 
It was admitted that the raiſing of Money upon any 
Reverſion was indeed a diſadvantageous way of doing 
it: However, if it could not be raiſed. any other way, 
it muſt be raiſed at a Diſadvantage. 
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5 „ 
on the other - Side it was 4030 4 in uy Caſe to 
ſell a Reverſion was prejudicial to an Eftare z but to ſell Reverſion 
2 Reverſionary Intereſt for Maintenance Money was gaged to 
never known, nor could any Precedent be produced for iſe Main- 


tenance, 
it; eſpecially where it was a. Matter intirely 1 in the where the 


| Diſcretion of the Court, and here the Child had a = an 1 
Mother ſo able to maintain it, a Mother who in this” the Child. | 
Caſe had 3000 per Annum JR: Mos 


Fuat it would be a Caſs of infinite Hirdſhip 42 00 yay 
Eſtate ; for at this Rate there muſt be an annual if 
not a quarterly Mortgage, the Maintenance being to 

be paid quarterly, and iri a Caſe too where the Intereſt 

could not be raiſed but muſt be tnade. Principal, and 
this Intereſt muſt carry Intereſt, and all theſe Mortga- 
ges be liable to Forecloſuits 5 that it would occal ona 
plain Hardſhip even to the Daughter herſelf; for- the - 
{ame Fund which was to raiſe her Maintenance was 
alſo to raiſe her Portion of 200004 wheni ſhe ſhould' 
come to Age or be married; and if the Threreft were ro. 
break into. it by the frequent "Charges of Arnual Mort. 
pages and loading the Eſtate with Iütereſt upon Intereſt, * 
ir would cane K being W En neg ts: e 4 


— ow ——_e__—_ 
. 


Alſo, confidering d d C Scart j 
ſhould be intended that this Ma nance Money was 
to be raiſed when the Term commer a upon the n 
Death of the Father, by which the ferm eine o „ 
to Poſſeſſion, ſo as to yield: Rents and Profits, which ——— 
Vas one of the Methods — pet Mlaititoeſ6s "vas DR 
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That at leaſt there ** bs no Colour to aſk for the 
whole 3001. per Amum, but only for ſo much as it 
might be reaſonable actually to lay out in her Mainte. 
W n being had to her tender Years, | 


. which it was oli hw the ak Side were 
arguing againſt the expreſs Directions of the AQ of Par. 
liament, for the plain Words of it told both bow and 
when the Maintenance was to be raiſed; how? by Rents 
and Profits, Sale or Mortgage; who? why the firſt 
Quarter Day after the Death of the F _— NY 


| Thar the AR of Parliament ſayi ying the 83 
ſhould be raiſed by Profits, Sale or na e, if it could 
not be raiſed by Profits, (becauſe but a Reverſion) it 
. mult neceſſarily be raiſed by Sale or Mortgage; that the 
AQ expreſly {aid ſo, the Parties intereſted in the Eſtate, 
and is 0 bad a Power over it had fo ſettled it, and 
then it could be no Hardſhip when conſented to by all 
Parties; and this was now not a Matter i ln 
but de Jure and of Right, ex Debito Fuſtitis, which 
the Court cannot refuſe, a Matter of Truſt being as 
(a) Vide _ much a (a) Right as a legal Intereſt, and it would be 
Sens in vain to make Sertlements if the plain Words of them 
verſus San- were not to be obſerved, and from which, if a Deviation 
. were to be once allowed, none would know how to 
gire an Opinion thereupon 3 3 and as to the other Sides 
demamling Precedents, they qught to ſhew Precedents 
. where a Settlement or Act of Parliament 4 ever Sean ſo 

Fan, and 10 did not bop. | 


That 2s to pm Charg e of. "ES and 3 or 
_ quarterly Mortgages, 4s was near five Years ſince the 
Father's Death, and yet till now, no Mortgage had 
been demanded, and rs a Mortgage was made it 


mY be — ſo much as 1 be « ſuficien to 9 


8 
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' tain the Child for three or four Years, and in the 
mean Time Part of the Money raiſed: might be put 
out: hd q 409 + 7 47 Ks 5 5 10 15 A 4 * 


And with Regard to the Argument, that this might 
hinder the raiſing the Portion, that might never happen 
to be due, whereas the Maintenance was already . 
And to ſay; that What was nom due, and for Main- 
tenance too, ſhould not be raiſed, becauſe it might 
hinder what miglit never be due, was ſtrange ar- 
guing; indeed if the former was not to be paid, the 
latter was not likely to be ever due, for the Child 
muſt be ſtarved and never live to have her Portion. 


Then as to the Mother's Jointure, though allowed to 
be large, it was however agreed and intended that te 
Mother ſhould have it clear; and yet ſhe main- 

tained the Son, whoſe: Education by reaſon of his great 

Birth muſt be very chargeable, and this was a Load 

upon the Jointure, in reſpect to which the more liberal 
Maintenance ought to be made to the Mother; as it 

was (a) uſual for the Court to allow a; Parent the (), Vide 
greater Maintenance for the Heir, when younger Chil- eee 
dren were left unprovided for. 5 ſus Harvq. 


I 3 
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Lord Chancellor: J ſhall conſider the Infant's Good, Infanr's 
and take Care that her Demand of Maintenance ſhall 823 
not defeat her other Demand of her Portion, it being dered in 
one and the ſame Fund that is to provide both. It is Fn 
hard Caſe to mortgage a Reverſion, heap Intereſt upon mans Mo- 
Intereſt, and ſubjec the Eſtate to a Forecloſure, for 8 
it may come to ſuch a Sum as that many Per. 
— may be under a Neceſſity of calling in their Mo- 
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Though 1 admit 1 muſt take the at as 1 find it, 
vic; the firſt Quarter Day after the Death of the Fa. 
ther the Maintenance Money is to be raiſed by Profts 
Mortgage or Sale; yet this Court which is the Guardia 
of he fedex muſt conſider the Good of the Infant, 
and it may be for her plain Benefit and a Kindneſs w 
_ that her Maintenance ſhould not be raiſed, 


Wheels let he Maſter FE whine is the Valu of 
the Eftate charged with the Maintenance and Portion, 
together with the Incumbrances that'a are d it, and 
this will influence my nen 


In the mean while I cannot but t that the Me 
thod pro ed by Mr. Vernon for ra at firſt more 
Money than there might be Occaſion for, to prevent 

frequent Mortgages, and to put out the Reſidue for 

which there ſhould not be a preſent Occafion, would 
not anſwer the Inconvenience ; for the Money thus 

raiſed, and for which the Btate would be loaded with 
Intereſt, muſt for ſome Time = dead in the > 
Hands, | | 


And as in the Caſe of Corbes a Maideel, Lo 
declared he would not go beyond the eſtabliſhel 
Precedents in Caſes of that Nature, as taking it that 
the Court had already gone too far, ſo I for my Part 
hall obſerve the — Rule, not having been he to 
(4: find one ſingle Precedent for mortgaging (4) a Neverſion 
ao for Maintenance, and what makes it ſtill lefs rea 
ſo.” * fonable to do fo in the preſent Caſe is, that the Noble 
Duke the Grandfather has offered in Court to maintain 
both the young Marquiſs che Son and the 7 Frances 

the Daug __ 
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Ht the Rolls, 


I", this Caſe (ine, al“) it was faid by Sir Fob . 2 


Maſter of the Balb, that as. all Legacees are pit fg. 

d Aſſets to be paid in Proportion, ſo mw 6 
if che Executor pays one of the Legatees, yet the 
ſhall make him refund in Proportion nay, if one of and there i 
Legacy, and is paid, as l 
ns, the Legatee who 25 
ing, in Imitation of gf 

the Spiritual Court where a Legatee recovering his Le- in Þ in Progr 


gacy is made to give Oey to refund in Propor- Fe ab 1. | 


tion, if, Ge, * W Sttee re- 
covers his 


1 U and Sd was the reſt, he Hall refund if the Bene 
2 rz e x Ye, 6 £9. 


But if the Executor had at Girſt enough to pay all 
the Legacies, and afterwards by his waſting the Aſſets 
occaſions a Deficiency, in ſuch Caſe the Lepatee who 
has recovered his Legacy, ſhall not be compelled to re- 
fund, but ſhall retain the Advantage of his legal Dili- 

gence, which the other Legatees neglected by not 
bringing their Suit in Time, before the Waſtin 
by the Executor; whereas if the other Legatees had 
commenced their Suit before ſuch ' Waſte committed 
they might have met with the like Suceels, E Vi wa | 
tius non Dormlentibus Jura Subveniwnt. 


This Caſe I pur to Mr. Vernon, who. was of the 
ſame Opinion. 


Turton 


cutor 
reſt i. 


ts 
i 
4 
[ 
* 
. » 
| 
43 
7 
1 
14 4 
1 
J q 
1 : 7 
8 
1 
a 
; 
It 
A 
. 
9 
FR 
* 
N. 
ity 
4x 
4 
1 
n : . 
{ 
[1 
. 4 
4 
* ” 
1 
* 
[ 
; 4 
\ * 
* 
q 
*t 
6 | 
: ; 
4 " 
4 
by 
f 
P 
75 * 
4 
'1 
15 
wi ” 
4 
kd 
1 4 l 
Y 
F * 
1 
UE 
k 
een 
HY 
U 
3 
? : 
5 
9. 4 
#0 
4 
1 
438 
? 
x q 
a 4 5 
„14 
F | 
= 
"4 
5 ; 
; }, 8 
1 | 
4 i ' 
i | | 
j - 
v = 
+7 
i 
. 
1 ; 
* * 1 
1 
i 
o ( : 
: [1 
1 . 
7 
on K: 
* x& 
4 FF . 
'H { "2 7 
no 4 = 
£7 
r 5 
N 
i 2. 
| g 3 
14 C 2 . o 
* © % F 
* | 
* 
»T 
Ci " 2 


| out bar the Father Sopoſing' 
bis Wife, and Daughter 3000, Mr." Tutor 
wie Grft thougfir it to0 little, Jer altdhpvirds aug Thy the 
Notice 15 Match, and agreed to fertle Part of Te 

ker or t her Son Mirtbn in Pöffeſſion, and" 


41 


L the Rolb, f Feen erſus 
2 Vern. 764. $f . 7 
A Son on his u. ne | 


Beriſow's Daighitbr, Cai) 88 175 
to My: e Mother ts) ive his 
Turron's' Mother, thougt 1 


Marriage is. |. 
to have © 


Mr. 


without 


ther or Mo- 


FE thi . — 
N that Writing 80 Under: the Hard and Seal of 


ef 1M. Bon d 


e was wens that his Daughters Portion Wag to p 
riage, gives 30001, bur” before the Marriage it was 
the Wife 5 greed betwixt Mr. Tur ton and Mr. Benſon that Mr. 


12 . ton ſhould gire a Bond to Mr. Benſon, to pay back to 


Pprivately's. 
Nr 


* of him 1000 l. at the End of ſeven Years without 
the Portion Intereſt, of. which Bond | 


ſeven Years, 7 *h 1 
afterwardz; Notice. e 
this Bond nn Ain Mn 55. 


void! in — and will arp hoes Y gent Sri [ n 25 7 


N 


| = 


"W113. | 4 &) 


5 n wa 
JPY Nach n his Bil to be RET ed a y unſt 
this 1000 l. Bond, and Benſon's Creditors a Ctols Bll 
to have the Benefit of it; the Cauſe had been greatly 
debated before the Maſter of the Roll who relieved a- 
in the Bond by, granting a n jun&tion | 
t . g 
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His Honour declared that the; Creditors of Benſon One us J 
N . A — 15 * ain we At-2LIS 2& a re- 1 
could not be in better Condition than Benſon himſelf; ceives (be = 


and as to Sir Theodore Janſſen, it was to be conſidered ene 4. 
he had no legal Title to-this Bond but only an equita- afterwards 


dle Alignment; and therefore having a Security which 2 leb 
was por good. in F te. could not. een better ee 
Condition. than Benſon himſelf was; that ſuppoſing a untuived 
Man ſhould aſſign over a ſatisfied Bond as a Security to another 

a | : | . who has 
for a juſt Debt, the, 7 could not ſet up this Bond no Notice | 
in Equity, which being 8 


atis 
new Force from the Aſſignmenit. e 


\ 


hed before could receive no Pen, 
. ©: chaſer can 


1 THREE || |, have no Avail of this Bond, 
That it was incumbent” on any one who took an Al. 

ſignment of a Bond to be informed by the Obligor 

concerning the quantum due upon ſuch Bond, which if 

be melee to 4, K Wal his Ale e AAA" 

ſhould not take Advantage of his Own Lache. 


„ be br x44 


And with Reſpe& to what had been proved; that 
Mr. Turton had ſince his Father-in-Law Benſon s Death 
promiſed to pay back Part of this Bond, or a Debt ſe- 
cured thereby, this was not to be regarded; Mr. 
Thrton's Offers made and not accepted ſignified nothing; = 
that Lord Cowper had often (a) ſaid a Man ſhould 28 
not be bound by an Offer made during a Treaty which __ 
afterwards broke off, or upon Terms that were not ac- Yerhatton, 
cepte d. e e oor 1 7 e 2 Vern, 777. 


That in Caſes of this Nature, not only the Plaintiff 
himſelf who gave the Bond, but the Father or Parent 
treating the Match would be intitled to Relief i 
Inſtance, ſuppoſe a Parent were to ſettle Land upon the 
Marriage of his Son, and the Son ſhould privately agree 
to pay back Part of the Fortune, the Parent in that 
Cale would be relieved againſt ſuch Agreement. 
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But more bn in the Fa Cale there 


' having been an underhand Agreement made with the 


the Plaintiff's. Affections were ſettled, (which Was taking 
the Rolls decreed the Fang, ſhould de N 


Lord. Cban- 
cellor Parker. 


Plaintiff without the Privity of bis Mother, and "after 


Advantage of the Paſſions of Mankind) the Maſter of 


: Fa l 
* ME : 
IS 7 , 
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Bond delivered Dy 


From this Decree chere was an 9 to lad har. 
cellor Parker, who in Michaelmas Term 1719 affirmed 


it, ſaying that theſe private Agreements obtained from 


were intitled to Relief, for ſo were all the Prece 
and if they ſhould not there would oſten be no 


the intended Husband without the "_ of his Parent 
were th to be diſcouraged. That 


; 4 7 * 

8 * 1 IJ 25 ; > 25 . O83 2 4! 4 ? 

2» « J > 2 3 
id i 28 > 


1 I, That che Partics * themſclrea' ro this . 
| . 


Aae at ll W the Fraud nor 70 hoe to 


relie red. 


ask it. . + ; W |  *f by: 5 


And 26h, the NEAT Ur 10 8 
his Child, by ſettling Lands, or beſtowing a 
Advancement MP: bop on his binds n 


: - : : > 8 
4 CF Me 4 * 
EY. 33 + 2 1 Þ 


That it was no 1 to > e a n 
Fault; for admitting that were true, what R 


tdere that Benſon 1 was in Fault alſo, ſhould * 
excuſed? And when Benſon had been guilty of this 


Fraud to Turton's Mother, it was not reaſonable that 
any 4 50e . himſelf b Waadt. ſheker e * 0 


in the Caſe of Roberts 3 Robwth rin. 1730, „ 1 1 Nl, 
Secret Agreements and underhand Bonds on a Marriage were ſet aſide, 
though at the Suit of the Husband that made them, and there it is ſud 
per Cur that this perhaps may be the only Caſe, where a Perſon 
particeps Criminis ſhall yet be allowed to avoid his own Acts. 
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this Means Benſon by his own Act would be too hard 0 Ig 
for the Court. m wh! WW 3 : 1 9. 

As to Benſor's — * . 5 


HW upon no Confiderati On” 21. 
2 thar the Aſbgnee hould have all the fair ned 


equitable Advantage and Benefit of che . | 
gnor himſelf was intitled to; ae AR 1 


due, nothing could be over, Not that this 4 
Bond given by Turtos was ſo abſolute vor „ 3 


it might not upon ſome new ee | 
rate t | hors 
And with Regard | CE — 
chardſon (who it els Jo 8 
tors, and had joined in a Bill þ | : 
order to have the Benefit of the ; nr that he would * | 
not ſet aſide his Bond, Ae 92 3 
5 NJ? V 5 | : 
no Weight, for {till the Creditors of Benſon muſt be paid | | 
out of Benſon s Eſtate and not out of th HOI +; ns 
another Man; and where it is ſaid that | ; 
to be favoured, this muſt be meant „ 


Teſtator's Aſſets, not to any Effects 


tor has wron 


Caſe 144- be E en verſus 7; en. | 
At the Rolls. 4 Tſe ien 


bis ebe Franc Nets Tiffen the Elie bad four 2 7 * 
den ang H Vil liam and Samuel, by his Will dated 


his Son die the 1 0h of Auguſt | 1720 gives lay Lands: of CON» 
within ase ſiderable Value to his three younger Sons ſever: 57 


and without 


Iſſue, then their reſpectire Ages of twenty-four Years, and ap. 
eee go points that none of his ſaid three younger Sende take 


tothe Te any of the Rents and Profits of the Eſtates thereby to 


der ue them deviſed, until they ſeverally attain the Age of 


oy __ _ twenty- four Years, but 5 his eldeſt Son Francis.(who 


Produce of Was his Executor) ſhall take the Rents and Profits of. 
33 the ſaid ſeveral Eſtates to his own uſe, until the Teſta· 
only the tor's ſaid three younger Sons ſhould attain their ſerer 


cope, = digs) al erg wry Soon. 1 this ths Gp 


Ho \ dies. . 


hl le Br, yg (08 ht Nato e 
One deviſes 28th Oftober 17 I 1: Francis Tiſſew the Son 'tnakes his 


wes Þ Will, and thereby gives all his Perſonal Eftate and the 
at twenty- Produch* thereof (his Debts, Legacies and Funerals be- 


four, and in hes with; 1 


the mean king paid) to the Child his Wie was then e 
Time the if one Son, then to ſuch Son, his Executor Ad- 


Rents and 


Profits of miniſtrators or Aſſigns; and if more than one Son, 
the Premiſles and the firſt Son ſhould die before twenty-one or 


to his eldeſt 


Son and dies, Marriage without Iſſue, then his -/ Perſonal "Eſtate 
del Sonde. to go in Succeſſion to the Sons of ' his Body; but 
viſesallthoſe in Caſe there ſhould | be no ſuch Son, or all ſuch 
pad Sons ſhould die before twenty- one or Matriage 
the Premif- without Iſſue, then he gives it to his Executors and 


we Adminiſtrators, and intails all his real Eſtate on ſuch 


Brothers bu Son and his Iſue Male, and in Default of ſuch Iſſue, 
paid to them „ | | 7 (0 
until twen- 


ty-four, and dies 3 his younger Brothers under RON Fe: only the Rent and Prof 
accruing from the _ of the elder Brother the Teſtator ſhall paſs, Wes | 


b⸗ Term 


to 1 aid "hoes: younger, 3 . in 


Remainder to his e own bg Heirs. e RF 23 


n 


Allo the ſaid ae 72 che Son, by't bis . Will, 
reciting his Father's Will as to the Deviſe to the 
three younger Sons, and that he the ſaid eldeſt 8 
(the now Teſlator) ſhould take the Rents and Profits 
to his own Uſe until his three younger Brothers ſhould 
come to twenty-four, nom dle te to his ſaid thres 
younger Brothers reſpeQively all the Rents and Profits 
of their reſpective Eſtates f deviſed to him, by their 
ſaid Father 575 their reſpective Ages of twenty four, 
but not to be paid them until twenty - four; and leaves 
his three Brothers bn, n ene — nen is, 
and ſoon after 4 117 551 ail 8 


The Widow * Francis Abet the $ 2 was W BY 
delivered of a' Son the Plaintiff Francis-Tifſm the Infant, 
who now brought this Bill for an elch _ by arg 
Directions W his Takes 1 ate. 

= enen 

And che Cauſe. coming ad to be a 1 the. 
Maſter of the Rolls, he decreed that no more than the 
Principal Money of : the {aid Teſtator Tiſen [tbe Son's] 
Perſonal Eftate ſhould go over ta the Teſtaror's three 
younger Brothers, in Caſe the Plaintiff the Infant 
ſhould die under Age and unmarried without — 7 
2 declared that the Fe which bog 2 5 
this Princi did be in ents 
Plaintiff 2 1 Ian E ee | 
from Time to Tung Rog nefit./ 41 0) 
And as to 8 :fhates deviſed b ne _ Father's 
Will, the Profits. whereof the Te 
5 eldeſt Son Francis for his own Uſe, and without Account 
until the Pg Sons ſhould . attain their 

6M. 


J. : Michaels 1 4718 — 


ator had given to his 
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by 


(a) Jovis 


11 Decem. 


wy Fa to himſelf, but the Perſonal Eſtate, i, , the 


Lo Concer (4) Te; 


£ ſhould be made thereof in the Grandfſon's: Life-Time, 


whole Legacy given to his Son, and 
the whole Produce: 5 the W Eſtate as us: Per- 


| Uſe and Profits and not the Thing 
e But in x SOR 


1 


"Do Te erm. 1 K. Michaels, 1 W 


1 


- a of; ee Vous; mod which Francis Ti "0 * 
Son gave to his ſaid three younger Brothers, it was de. 


clared by the Decree that theſe Rents and Profits were 


to commence only from the Death of the Plaintiff the 
Infant's Father, and not from he! lan of Francis 
W the Grandfather. » n 


Upon tis Cauſe's being robe iy ee. 


NES + 5 


2 


1 l, It was obje Qed: that f in \ Caſe of the Death of 
Runte Tiſſen the Gran dfon under Age unmarried and 
without Iſſue, by the Will of Francis Tiſſen bis'Father 


not.only the Principal Money but alſo all tuck Profits s 


ſhould go to the Appellants John, William and Samuel Ithe 
Uncles; for the Deſign was to amaſs an Eftate together, 


and when he gave his Perſonal Eſtate with the Produce 


of it to the Son that his Wife was then anſen with, 
and if no Son, or if that Son ſhould die before went). 


one or Marriage, and without Iſſue, then be gave it 


to his Executors, the Word [it] comprebended the 
ted as well 


ou Eſtate ſelf, oe Bla ee 1 651 


* 


. N. 3 1 


But Lord a comra : "The 8 | ſhall: beds 1 


whole Capi iral Stock ſhall go over in Caſe of the gon: 


. Death unmarried without Iſſue, and under twenty-one. 


Anciently the Notians were that a Perſonal Thing given 


to one for Life or even for a Day was a Gift for ever, 
and would not bear a Limitation over; but the Con- 


ſtruction bas ſince been that ſuch Deviſe paſſes only the 
itlelf-*, ters it is 


* See the Caſe of Hide v. Porrat ante 6.and Upwell'v. Half pot 653 |} 
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and Profirk are denied to paſs notwicbſtanding what ny, Lt 

been urged by the other Side; and it is the longer 1 1 
| becauſe. the Word | Produce] is left out in the Limi- + 

tation over, which ſhews a Variatibn'of the Intention — 

and to make the Rents and Profits of an Eſtate to LY 

over there 40 to be 8 Niere Words. 


1 | *37 v8 3-.* 


24h, It was os iefled that the Teſtator ffs: the - moe 

Son] having by this! Will recited his Fathers 2 „ 
whereby the Fatlier gabe him the Profits of his 2 med | „ 
younger Brothers Eſtates until their Ages of ORR ES oo 
Years, and reſtrained the younger Brochers(the now Ap». 

pellants) from receiving the ſame until that Time; and 

Tiſen the Son deviling all. thoſe Prgfits to his younger 
Brothers N 3 this paſt the Profits taken by 
himſelf eren from his Teſtator's Death; and that * 
Teltator the Son did this the rather, ag being ſenſible 
it was 2 Hardſhip, upon his Brothers that they ſhould | 
have but 50 l. per Annum a-piece. until — 4 
and therefore the Will of the Son was a an 


zation 
o che Bequeſt mad de Me di ebe 


| 5 * FLY | 4 „ 1 
Kea per U : This will e <an er be e 6 . 
pals the Profits which were, before. received by, the 
Teſtator the Son, and, which when, receiyed Were pro: 
perly no longer Rents and Profits, but paſſed. into other 
Things; the Teſtator the Son could not ins, to make . 5 
himſelf. 4 Debtor and Accountant to his younger. Bro- . „ „ 
thers for what "ge Fa W be if 7 8 | | 


his T. 94 this mult be Na 3 Ml 
much of the Term a8 ſhall be to come at his Death, g a ce 

at which 1 e bai to peak and to take 
| 1 &Þ cb! 14, al. 19374; FEM TS 4 143 bs 3 Effect; 


the Profits 
| exif the es ft na hk. 
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T8. Eflef; and ſy hel chouph the Deviſe' is d all the "a 
and Profits of the reſpeCtive Eſtates, yet this cannot be 


intended to have any Retroſpect, but to A uy 
from os Death on . Werne e o 


"is 9 ; 
w 790 5 2 wh : * 1 *, by 
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Caſe 145. Fe verſus Caine and eff fr. 
ma Ou 4504 in 555 ont bs 120d 0 wi 
niſi Cauſa for the Payment of his Debts 1 dis, leaving 


* EO ES 


inſt an _ An 
Infant, on Infant Daughter and Heir. „%% + A : 3 4 ; 15 727 | 
ſuch Infant's p , | 575 Oo . > 
. der an before the Decree made abſolute, bs park» . . 


4 


The Bill. Was hg ht by: the Conia: for the 
Sale of the Eſtate, N the Infant Heir made 1 De- 
fendant, who anſwers by Guardian, and the Eftare is 
decreed to be ſold, the other Defendant Feſfe being a 
Purchaſer under this Decree, "_ as ro o the I 

Heir is only nif Caſe. . n 125 


2 
| 
1 and TW ON Devies, we wa Wb 
the Infant coming of Age moved the Maſter of the 
Rolls that ſhe might be at Liberty to o put ina ber 
Anſwer, and thereby ſet forth her Right to the Pe. 
miſſes, which (as it was alledged) was not = NP = 
by the former Aae ge 4 i 1 
But the 2 nſel hs woke it not + babe fally v in- 
Arad, and his Honour thinking "this Motion to: * 
omen . ordered it to be moved ; 0b 
1 Aer el) at another Day the 4 Motion * 
b mine the Maſter of the Role ſaid that he hall been 
attended with a Caſe wherein his Predeccſſor (Sir. „ 
- Trevor) upon a Petition ex te only, made an Ord: 
that an Infant coming of Age might put in a bew 


Alnſuer; and that upon better Toformation be ww 
| I 
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ood it to 4h a Matter gef Courſe, and ba ts 
was no other way thari this for the Infant to ſet forth 
his hg. n hy pr cp to en an n * 


That e was. no. 1 1 3 1 9] * 
bound by the Anſwer of his uh ſor that would 
be, at the ſame Time that the Court gave him Liberty 
to ſhew „ e to tie 1 nh HT s from. n 
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"IR Michael Aer 125 a in Fee of * I. One ſeiſd 


nors of » Pickworth a, Willoughby in Com. Line Manon of 
bis Will dated 30 March 1668 leviſed that i in Caſ a = noon 
his Perſonal Eſtate and his Eſtate in Oy in C 
tington ſhould not be ſufficient to pay 8 
Legacies (as in Fact they were not) hos his Executors his Real E- 
ſhould receive the Profits: of his hole Real Eſtate for Payment of 
che Payment of his Debts and Legacies, "and after bie Deb 

thoſe ſhould be paid, he deviſed the Manors of Picks J 0. 

worth and Willoughby to his Uncle Evers: Armin 99 
Life without Waſte, and in Caſe his Uncle Evers Devitee of 
ſhould have Iſſue Male, then to ſuch Iſſue Male and. 


A. ſhall com- 
*pel the De- 


bis Heirs for ever, and after the Death of the ſaid viſee of B, 
Evers in Caſe he ſhould leave no Iſſue Male, and ie Cent. 


bute to pay 
ater Debts wr Legacies paid, he deviſed his Manor the Mart, 
of Pickworth to his Nephew « 


14 ie. in Fee, and «Gy ng 
that of Willughby to his Nephew Sir Thomas Barnadifton Will proves 


in Fee, and made the ſaid Buys 8 


f „Sir Thomas Bar · Contribu- 
9 re 2 And £1 7 N Executors. * tion. 


# 5 7 14 i F 
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of Vide) 2 Vol a 61. ere. Nei ver nh * 


in Fee of the 5 


HA. to C. and © 
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Ea 11 0 Rodin is Ta Micha 
1 mortgaged Pictmbribh to the Lady Diana Holes 
for the Term of 1000 Years, for ſecuring the Sum of 
4000 I. and Intereſt, and in the December following 
died, leaving Suſatmna and Ame Armin (the ter 
and Coheits 'of hiv n mn Sir r bs 
„„ Weird 4. Law. ee ee SEED ne on 
: g SJ» at} tr. 514 of CORN 5 "Wan 
It was tel has * e, Debt due from Sit 
Michael Armin by Mortgage of Pickworth was one of 
the Debts charged by Sir Michael's. Will upon the Real 
Eſtate. And after the Death of Sir Micha Armin, 
Evers Armin one of the Executors and Deviſees in the 
Will of Sir Michael, entred upon the Fremiſſes %alled 
' Pickworth and Willoughby, and received the Preſits ap». 
10 bphyine them to his own Uſe, ſaving that he kept * 
e TP of the "ge on rr N 
. 20 1 40 Wd) g's”. 
un ci 7% 1 72 155 67 Boys An ſuffered: Recoveris 
olf both the Manors of Pic hort and Willoughby wherein 
die was Vouechee, which were to the Uie of bim- 
on ff the {uid Euerd Armin and his: Heirs," andd at the 
Time when theſe Recoveries were ſuffered, both the Co- 
0 heirs of >: dit Michael, vl ans afterwards: Lady 
. | * «Bellafis; and Anne afterwards N b =" of 
1 71 were of Age and Auna bak. n A e 
1 5 | \} RIG. SHE * On, 85 * 1 16 F'Y sf S565 Mt wot 
„ ANenwhrlls: Barr bie mode e WII dated 150 | 
; be 1679. and deviſed his two Manors of Raben 
3 oy  arid-Wilbiledby to his Grandſon en Bulliphin and 
1 ? 6 the'\Heits/of his Body, Remainder to his Grandanghtet | 
Elizabeth Sannders\ (ow Blixabeth Mortimer) and het 
Heirs; and 2d June 1680 died, at which Time both 
the Weir at Law were under Coverture; upon "which 
Deceaſe of Evers Armin no Perſon for Cilla Time en- 


tered WF" Pickworth, but at gh. * 6 3 j 
ly 


n 
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Frers Armin) entered upon the Manor of W 


in Hillary: 2 3 Joitied in 4 


Charge of 250 L 


VV 


was no Recovery ſuffered of the Manor of Pickworth. 


Dr Term 1. 


| Michuzhs; | "ll 


— — Ong 9 


fone of Lady Diana Holles's Mortga ge) en tered ers. ; 
upon; and a8 to Willoughby,” Sir Thomas Ba o en- 
tered upon it immediately after Buers Armin s Death, 


claiming the ſame by — of the Lee el 
to him «4 the Will . 17 Michael Armin.” 5 £0 } {t N 


5 * 
3 1 7 My T1 


24 March! 1688; Str Thomas mba mortgages 
Wilbughby to Sir Richard Rothwell for 4000 L for the 


Term of 1000 Years, and gives a Statute in 8000 1. 


Penalty for the n of Covenants. 
| nt 


£0 
n 5 4 
_— FR, 
by 49 ns 


oth Ani PR vin: Bullnghaw (ihe E bee of 


claiming Title thereto, und put his Cattle into fome 
Part of the Land, upon which enſued a Replevin and 
the perla Verdifh, ow J eee ee Salk. 2 , 


0 ; Rs | F F 
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By Leaſe: and Releaſe 7th ed Sch 194 469% Sir 
hank Barnadiſton the Premiſſes to Sir Samue / 


Barnadiſton and his Heirs, to ſecure 2000 J and by the 
uſual Proviſo at the End of the — it was agreed 


that Sir Tbomas Barmauß 10 cen inue in/Pelletion 
till Breach of ene Lege ee © eee oy” 
e SHY 7 


#1" * (a 121 57 N Ji Hit 
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Fine and Recovery of the Manor of 'Willowghby, * 
which they were both vouched, and the Ufe was 
declared that Arm Bullingbam ſhould. have” 4 Rent- 
per Aunum ini Fee-Simple iſſuing out 
of the Manor of Willoughby with: POwer of Diftteſs, 
and the ſaid Manor therewith charged was: limited xo 
the Uſe of Sir Thomas: Barnadifton' and his Heirs, which 


Recovery barred the Remainder. in Fee limited to El 
beth Saunders as to the Manor of Willoughby 5 but there 


in 


— 
% * 


— 


— 


þ q 1 5 N 
. $$. 8 . —_ PTS 1 * LT N - £2. 3 : 3 9 „ Fe . 2 2 | 
| TOS — . * : 8 k 
Le eh N — ae / * . : 1 — — ny 
. 
x 2 - 
£1 of - . 
A. "4 LS an. 
ps ? a , : F * 7 0 . * ; : 
f | . $5 : | 8 ; % þ * 
4 * „ - * 0 * p 7 9 . 4 aff $ 0 
"Sis 1 * ne 4 < ; 


Tp —I I — . m l 
i. = RES = — 72 52 _ l . I IS bb nt 5 ads - 4 * . 
bo +» 4% - _ be - . — — * 
> - i = - * V, - 
Tn * 8 - . 4 ** 2 — . . = 
— — 2 — mana —— — — . IP. ESTI. her age. I. — ore apy. > — —— 1 
* 8 x r 2 
= = 
. 


cos 


©, Ry 


* Y N 


In Auguſt 1701. Sir Thomas arna ſton died, lovin 
the Defendant Sir Thomas Barnadiſton his Son and Heir, 
the ſame Month alſo Armin Bullingham died wirhout 
Iſſue; whereupon the Rent-Charge of 2501, 
num deſcended to Nicholas Bullingham his ** and 
Heir; and Pickworth was claimed by Elixabeth Mertimer 
Grandaughter 0 Heir of Evers Armin n * Ei 


zabeth Saunders. 


F 
4 


By Indenture of 3 and Sale incolled Nicola 
Bullingham ſold and conveyed this Rent - Charge in Fee 
of 250 UL per Annum and the Arrears Ne . Jo 


 Coppen and his Holes for Ane © 7%; 9471 OA 
WP 3 OP 1 
The Defendant Pe, Barnadifion dienst 7 nale 
Aſſignments the Mortgages made of Willoughby to dir 


Richard Rothwel and Sir Samuel Barnadiſton, and the 
Statute Staple for 80001. for Performance of Covenants: 
4 Samuel Barnadiſton and Coppen (the latter 
ving commenced a Suit in Equity for the Recover) 
his Rent-Charge by Reaſon of the Prior Incumbr 
of Rothwell's Mortgage) came to an Agreement * 
obtained a Decree by Conſent, by which the Manor of | 
Willoughby was decreed to be ſold, and Copen to be 
firſt paid 1000 1. (being the computed. Valus-of the 
Reny-Chargs and Arrears) and afterwards rene Bar 
n, was to be N what was due t a 


£11 ff); 


The Plaintiff Carta claiming Title. to High uns 
der Thomas Styles the Deviſee in Remainder, btought 
his Bill in Kalte Term 17 12: againſt all the Claimants 
vix. againſt Heneage the Mortgagee, to have a Redemp- 
tion of that Mortgage, and as againſt the Defendants 


Mortimer and his Wee, to controvert with yi . 


% 
* 


11 3 51. 75 
f . 3 n A? & + 


* 11 eee 15 18. 


pion wo” Pickworth, in regard Pen wi 
ckworth as Heir at Law of Evers 
Amin, and, ag Open and. the Barnadiſtons who 
claimed 3 _— Intereſts in Willoughby, to have a 
Contribution from Willoughby of its Proportion of the 
Debt of 4000 J. and Intereſt, and to reimburſe 
pichrorth what that had paid more than its Share, 
the Teſtator Sir Michael Amin having by his Will 
cage; * his Real Eſtate with the Payment of. Fe 
Debts, | | " Owe IT thy Below 


d 5. ; 
„ 


On hid tha Ces 2 March 1 71 14 Yi So 7 
Chancellor Cow per, it was decreed. that as againſt. Morri- 
ner and his Wife, the Plaintiff Curter ſnould be admitted 
to a Redemption of Pichrorth; and that as againſt 
the other Defendants he ſhould have a con 
out of Willoughby,” in order to reimburſe Pickworth Loy 
that had dal aps ns eech 4 1106445 $379 


22d May 1747. on aa Appeal of e c 
Coppen, Sir Robert Barnadiſton and Samuel Burnadiſton, to 
the Houſe of Peers, the Lords upon taking the Advice 


of all the Judges were of Opinion, that neither the 
Appellants as claiming under Evers Armin, not the Re- One a 
ſpondent Carter as claiming under Thomas Styles, had Fatt © bis 


Executors 


any Title; that the 3 of Sir Michael Armin. for and until 
had only a (4) Chartel Intereſt for Payment of Debts, b Babe, 
that the Freehold was well veſted in fn Armin, and this is but a 


that the Remainder to Thomas Styles, in Default of Evers "+5 
Armin's leaving a Son, was a contingent Remainder and ES 
conſequently barred; by the Recovery ſuffered: by Evers 4. and B. 
Armin, and therefore that. the Hanif Carter 2 1 
ing under that Remainder to Styles, had no Title, nor C. for 90 

* wg to a anne out of Wilowghby ; ; Where: n 


ſhall have | 
6 upon lie Male, , 
Ile Mato | : ig then to ſuch. 
2 - and is Hen fr ever, age ſhould leave ub Ils Mate; then the Manor of 
moſs. in Fee, and the Manor of B. to F. N. in Fee. C. ſuffers a Recovery of thoſe 

. this will bar the contingent Eſtate limited to 7. 8. and 5. N. (a) Vide 2 Vera. 
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we 1712 Allens, ese of the bbeirvof Be Mikes, 
„„ | be wis called Ebdy y Bellafis, and who had afterward 
married ume, Fortrey, Ned: vithout Iſſue, her Huſband 
Fortrey ſurviving; and Anne the other Daughter, who 
on married Sir John Woodhouſe, and afterwards Lord 
and after that Lord "Torrington, ſarviving ber 
Aller the Lady Bellafis, did by Deed of N 
Sale inrolled and by Deed of Feoffment con 

Manors of Mallon e aun Pickworth x to ne 

ter and his Heirs „ eee eee os 

i ++: CEA HE. \ BBY $70 N 3 
6 | Whereupon the Plaintif Carver: le a new _ 
4 . in Equity againſt the now Defendants as to 
= to have the Right of Redemption - betwixy"him- and 
x IE, Mortimer and his Wife ſettled; 'and if the Right uf Re- 
| demption ſhould be decreed to Mortimer and bis Wie, 
=_ then to compel them to redeem Pickworeh« ot to be 
= forecloſed; and as to Willoughby. (the - Plaintiff Cart 
F having now bought i in the Right of the: Teſtator Sir 

Michael Armin's Heir at Law) that the Defendunts. 

had been in Poſſeſſion. thereof might account for th 
Rents and Profits, and that the Plaintiff Carter might 
have the Poſſeſſion of Milbagbiy delivered to him; or 
c if it ſhould appear that his Title to-Willoughby or any 
3 Part thereof was barred; that then the Plaintiff Carr 
mier have a Contribution thereof from: Wi zHougbly, or 
uch Part thereof as. was ſo barred, towards Satisfaction 
of the Debt of 4000 l. and intereſt due: on the; Mor- 
gage of Pickworth, and to reimburſe n what 4 
had 2225 more than! in Stun. e e 
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He held, = the 2 by at Ae of = 
Judges had before reſolyed, chat the Remainders limited 
to Sir Thomas. Barnadiſt on and Styles were contingent | 
Remainders, and deſtroyed by the common Recovery 


ſuffered by Buers Armin; and the Queſtion now being 

whether. t Remainder in Fee Was in Abeyance, or 
did deſcend. to the Teſtator Sir Michael's Heir at Law, 
His Honour thought that there could be no Queſtion, 
but that as by. Feoffment and other Common Law 
Conveyances; the Remainder in Fee might be put into 
Abeyance 1 tr ps 349» 405; it ib might 
enn 1 M 
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erery Body ed in Fes af Lands to diſpoſe 
by Will — — to bis Pleaſure; ſo that by that Sta- 
tute the Teſtator might mould and diſpoſ 

1 Manner and Form he thquf 


And de if by a Comeort Law C) 


Owner of Lang 1 make contingent ere and 
ce, ight he do ſo, 


if he home, proper, by will, for which be cited 


2 Mod. 291, 292. Taylor and Ridahh Caſe, where 
96 North ſays, that a contingent Remainder 80 7 ariſe 
obſerves, that one may deviſe Lands 0 — In- 
by way 
ry Deviſe g but (ſays Lotd North) if an 
der to: the Right 


2 a by Will, aud (peaking 


in Ventre and this will be 
2 ſa mere, 1 good 
Eſtate 


be gra to 4 . Remai 


: Hears 


before the Maſter. & the Ion, * the a 
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De Term 2 Michachs, D 


mY ſome of the Judges, that the Reverſion deſcended to 
the Teftator's eldeſt Son Thomas, until the 


Abeyance) that of Plunket and Holmes | was, where 
deſt Son Thomas for Life, and if his ſaid eldeſt Son 
then to the Teſtator's other Son Leonard and his Heirs, 


without Ifſue; and the 


Heirs of B. (which ah be intended *. a Deng 5 * 
he was ſpeaking of Wills for ſome Time befote) in 
ſuch Caſe this is a contingent” Remainder and void 
if 4. dies during the Life of B. for that the Fee does 
not deſcend during the Life 1 be to jc the 
nn, Remainder. | $4. MAIL deen = = 


That as to che Caſes of P, Junk, ink wo apt 60 1 110 
11. 1 Sid. 47. 1 28. and of " Purefay and Io 
gers, 2 Saund. 380. 2 Lev. 39. 3 Kh. ch 


were cited as in Point to prove the Fee deſc 


to 
the Heir at Law, in Caſe of a Will, und. was not in 


one ſeiſed of Lands in Fee deviſed them to his el. 


Thomas ſhould die without Iſſue living at his Death, 


but if Thomas ſhould have Iſſue at his Death, the the 
Fee to remain to the Right Heirs of the eldelt Son 
Thomas. The Teſtator dies, after which the; eldeſt 
Son Thomas enters and ſuffers a Recovery and dies 
Queſtion being whether the 
Remainder limited to Leonard was deſtroyed, \Adjudged 
that it was, and plainly it was ſo, becauſe it 2 a 
contingent Remainder ;\ but that this Reſolution 
not the Principal Caſe, it only proved that the pro 
by Evers Armin barred the contingent Remainders 
limited to the Iſſue of Evers Armin, as. likewiſe: the 
contingent ine limited to Sir ne 
and Va. „ Re. 


That indeed i in the above 1 Caſe i it was | Cad i 


gency happened; but there was no need of making 
this Point any Part of the Queſtion before the Court, 
and 1 it ſeemed unneceſl; ir and 3 8 | 


I | in, 


that the Deviſe of the Fee in that Cäſe was to the 


tor until the Son ſhould be born, ar 


in, _ e e ad 105 ER deſiring . . 
Teſtator s Heir at Law (Thomas) fill ebe Recovery ſuffered 
by Thomas the Devilee for Life muſt in either Cue be 
an a equal: Bar to the 2 ove, 19 Remainder to Leonard. © 


But che ReaſoH' of Welt Oplnlor AA ny be: my - 


Teſtator's Heir at L, and where the Deviſe is to the 
Teſtator's Heir at La aſcend, 1 
Heir ar ay will ta N N 


g 8 14 
fs 4 a 1 83 T 

n BR 13 . 1 C 
l N 10 U 10 l L 


of 'Purefoy and Re 


It was te as to the Caſe © 1 
where Sampſon Shelton ſeiſed of Lands in Fee Weis | 
them to his Wife for Life, and if God ſhall bleſs her 
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an Order to ſerve the Attorney at La of the Defen - . 
dant in Equity, and that ſuch Service ſhould be good. r 
And now the Defendant in Equity moved that his At- N. on 
torney ſhould: - anſwer for bim, and that ſuch Anſwer e 5 
might be taken without Oath, foralmuch, as no Com- torney at | | 


* 


7 Law ſhall be 
miſſion rbuld be ſent. to Tunit, and 3 It Was the ſame vr ron uf 
as if the e in Ec uity * in e * 
Country. N a {bag vg. x 5 . 445 $64.6 | ney ſhall put 

ona to þ Fr. a inan Anſwe r 
without Oath. WI as b was 1 ne | my's ry Where no 
could go to take Aufs. Ke af . "1 e eee 


Cur Tue Plaigeiff is is Oy to A 'Dilkover * In 
Anſwer without Bath is nothing; beſides = 75 5 
have a Conſul at Tims, and Cotamiſſions have g nt ee 
there by way” of Legbory; wherefore deny the Min paper A 


I there had been a general Lett rof Attorney ro,one 5 


to appear in and defend Suits, the Court would have or- 
ſuch Attorney to appear for the Princi ipal, and 
that 9 on ai n Meudt ar been ai Serv] 5 hg 


" * 5 F | # 7Y £ &. 


5 — by deco. in 1730. * 


Caſe 149. 
Lord Chan- 
rellor Par- 
ker. 


In the 
Court's Al- 
lowance of 


turned Pro- 


teſtant, not -Cellor for àa Maintenance upon the Statute of the firſt 
3 of Queen Anne, cap. 30. intitled an Act to oblige the 
ter beabove Jews to maintain and 


9 


forty Vears 11 wo, 1. X 72 
of * | Children, whereby it 75 


or married, 
or tho' the 
ew be dead. 


* 


* 23-M 
„the Age and Education of ſuch Child, upon Come 
„ plaint ro the Lord Chancellor or Lord Keeper, &. 
It ſhall be lawful for the Lord Chancellor, Veto 
make ſuch Order for the Maintenance of ſuch Pro- 
teſtant Child, as he or they ſhall think fit. = 
e e | „ „ e 


- K 


5 
* 
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And it was i bel chat this Caſe 1 not e within 
the Act, for that * 


Firſt, This Child is above forty Year old, and fo 


| the Care of her Education over. 
S-condly, She is married; and not now to be called 
Child, but to be provided for by her Husband. 


Thirdly, That the Parent being dead could not A 


ſaid to have refuſed, Tc. and ſo the Power 1 by the 
Ad at an End. 


Lord le; I fcongly i la to think this Caſe 
within the Act upon the following Reaſons: The Pe- 


tttioner is a Proteſtant Child of a Jewiſh Parent, tho 


the Parent be dead. Suppoſe the Child of a Few turns 
Proteſtant, and the Jew the Parent by Will gives bis 
Eftate to: Truſtees, upon a Secret Truſt, hat if the 


Child turn Jem the Child ſhall have the Eſtate, and 


not otherwiſe. As this would be clearly within the 


Miſchief, ſo every one muſt wiſh it to be within the 


Meaning of the AQ. It is not ſaid the Complaint 
ſhall * againſt the Father, that would indeed take 


this Caſe out of the AR, neither is it ſaid, that the 


Order ſhould be made upon or againſt the Father, ſo 


that this "ns fits every Word made ak of by the Le- 


spe a Suit or Petition had been exhibited, _ = 


the Few the Parent had died pendir 
had given all away from his Protel 


the Petition, _ 


the Child had turned Proteſtant, doubtleſs the Complaint 5 
might be againſt the Executor, and the Order likewiſe 


againſt the Executor; every one will allow this to be 


a * . Caſe, and if the Words be large enough (2s 


＋ * w ſhould they not be conſtrued to extend 
It 


M Then 
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Then as to the Refuſal of, the Parent, it is not to be 

; intended that the Parent the Few muſt. make an adual 
Refuſal in Words, for by that Conſtruction che Statue 
might eaſily be evaded; and rendered Uſeleſs... If the 
Fewiſh Father does by Will diſpoſe of all his Eſtate from 
his Child, this is in Law a Refuſal; and unleſs ſome 
other Reaſon be made appear, it Eee „ 
becauſe the Child was a Proteſtant. 


haven 


5 vi . £ 

The Obligations of Nature * ſo ſtrongly on bn 

half of a Gbild, that when ſuch -a" Caſe”; happens, 

ſome great Provocation mult be ſuppoſed to have O- 

ſioned it, and it no other Reaſon be made appear, 

this NY in eee noone 1 wende 0 th 
Reaſon. 


2 


21 


Wy * 


Foſlibly theſe: Charities Goat 57 the guns wil w 
be under ſome ſecret Truſt for the Child if ſhe ſhould 
turn 4% wherefore let all this on W _ _ * 


Caſe 130. RE h. verſus L'Bart." ax 

At the Rolls. 

4 HERE was a French Will, the ob a 
made in Was proved i in French, and under it in the ſame 
2 Probate the Will was tranſlated i "op Nane but 1 it ap 
is in Engliſ, peared to be Jay tranſlated. 5 1 
and varies FFF 
c ig D PR 1:42 Ns WONG | 
bate being FFC . 

in 3 diene Langage deten. r 


. Though this Was dhe Op inion "ag bh 1 E88 not apa 
that on this Petition che Cont made any Order; "and as nothing fur 
| ther is to be traced in this Mancr, i it is probable ye je” 
to ſome Agreement. $M 
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Ry 


Upon W it was oh del, that. ths ds .. 
being Part of the Probate, yr) allowed in the Spiritual 
Court, it muſt bind; and the Application muſt be to 
the Spiritual Court to correct the Miſtakes 3 in the Tran 
lation, which until chen muſt be conchuſne. in” 

in SY HR Ws 

But by. the Maſter oof the Bols, Dt: ho — 
Original is part of the Probate, neither hath the Spiri- 4 
— Court Power to make any Tranſlation; and ſup- 


poling the Original Will was in Latin (as was formerly - 
very uſual) and there ſhould happen to be a plain Mi- 


fake in the Tranſlation of the Latin into Engliſh, ſurely 
the Court might determine according to what the Tranſ- 
lation * to coy And ſo i it Was 5 done 1 in bets: Caſe. 


Biſtop of London verſus Web. = 2 . 


ISHOP. Bonner i in the Time of Eds. the ek Lale for 


then Biſhop of Low; made a Jong Leaſe of fone Jh, B. 


Lands in Ealing 1n"Middleſex; in which there are about mainder in 


twenty Years yet to come, and the Leaſe was made ge, Tele, 


ſhop, Leſſee 
withous Impeachment of Waſte, and the Defendant ps 


eb, in whom by ſeveral mean Aſſignments the Re- 9508 
mainder of this Leaſe was veſted, articled with ſome for Brick. 

rick- makers, that they might dig and carry away the 

Soil of twenty Acres ſix Foot deep, Part of the — 

miſſes, provided they did not dig above two Acres in 


the Year, and levelled thoſe / Acres before uy dug vo 
others. . 


The Biſhop 40 . Lack at away of. 
the Premiſſes 1 in Ri ght of his Biſhoprick, brought a 
Bill to injoin the Doving of Brick in this Manor, al- 
ledging that this was carrying away the Soil, Part of 
the Inheritance, and — in a Conlequence turn he 


Paſtu re- 


28 De Term: S. Hill. 1718. 


Paſture-Field into a Pit or Pond; that it was like 
(%) 2 Vern. the Caſe of Vane verſus Lord Barker (a) where Lord 
73% 6; Barnard having upon his Marriage ſettled Raby Cafllle (the 
One in Con- Family Seat) upon himſelf for Life without Waſte, Re. . 
ee * mainder to his firſt, Nc. Son of that Marriage, afterwards, 
ſettles an upon ſome Diſpleaſure taken againſt his Son, - employed 


Us. him. ſeveral Perſons to pull down the Caſtle; upon which the 


2 Court granted a perpetual Injunction to ſtop him, and or- 


Remainder dered him to amend and repair what he had pulled down; 


e The for that he ſhould not deſtroy the Thing itſelf, which 


Tenant for he had expreſly ſettled. 80 in this Caſe, the Defen- 
Life an dant, in digging all the Soil for n was r 3 


not pull 

down the ſtroying the Field. 

Houſe, Leſ- F 

ſee for Years ſans Waſte cannot pull down an a Bolt er the Trees tht are ; a bes- 
Ornament to the Houſe, Leſſee for Years ſans Waſte may open mn 


But for the Defendant it was ſaid, that 8 Ex- 
perience ſhew'd, that the Digging of Brick did-notdeſtroy 
the Field, there being many Fields about the Town 

where Brick had been dug, and thoſe Fields now uſed 
again for Paſture ; but admitting it was Waſte, het 
there being a Power to commit Waſte, the Leſſee * 
do it, as well as open a new Mine, and cury RPGs ſs 
Mineral, without hlling 1 it hy. again. I 
On the thor Side it was replied, that the Prin 
lege of being ſaus Waſte would not in Equity entitl 
one to pull down an Houſe, or even cut down Te 
that are for the Ornament of the Houſe, 


Lora Chancellor - Before thy Status of 3 
(6) rInft.54 Waſte did not lie againſt (b) Leſſee for Years, and the 
| Hurd that being without Impeachment of Waſte ſeems. originally 
be 
Years ſans intended only to mean, that the Party ſhould not 
3 N by that Statute, nd not to Pn 2 _ 
the Trees or 
Materials of ; 
the Houſe when be pulls them down, the e only being that the Leſſe for Year | 
ſhould be as free from Waſte as he was before the Statute of Gloucefter. . 


"De 7 en, K. N Halt. 1916. 
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pulled denn * 


in * Teces or Materials of an Houſe 


Leſſee for Vears ſam Waſte ; büt the Refolutions having Run dat 
cſablifhed _ 1 © be 3 * e nor” take Foy 
us 1 WT, Wo hag 4 er $a : 


Banard's Caſe, Where, às he was not permitted to de. 
roy the Caſtle to the Prejudice of the Remainder - man, xt 

ſo neither ſhall the Leſſee in the preſent Caſe deſtroy 
this Field, againſt the Biſhop, he hes the-Reverfion. : - 


in Fee, to the Ruin of the Inheritance - the 


Let the e Defendant & carry. of Us Brick het his os y 
but take an _— to Kop further Digging. 
; 24149 fs. *. 1415 11 * = Io ON 


$70) 44 4 i 3 2 a 
n 4a aut | wh, 4483 * 


am verſus Duke. of Don, TIP 


Meth pg rh: 
ellur Parker, 


"HB ld Karl of Deva . Fr I thaw. * One deres 
ſand Pounds 10 al ie naturd Children of bis Son de —_ 
* late Duke' ef Deren re 55 Mys; Heneage ; and the . 
Queſtion was, Whether the natural Children by Mrs. Jas 8: 

Heneage born after the Will ſhould take A Share if the r, 4 e 


* © 
. * 
5 2 * 
. 0 
= © py * - 4 OY * 
. by I 


three "Thouſand . Ae LY 5 . =» £7 mak Te 
| 2 Ws FT 8 18 * not take; nag he Mu f. e 
Lird — 'Th gl not; the Earl of Deus. bog 


"that his Son ſhould, go on in 
this Courſe, that would be to encourage! it; whereas i t 
was enough to pardon what was paſſed; belle Win $4 
cannot take (2) until the) y 13 5 gained : a 8898 2 Ber a) ct. * 
e for which] alon, e 1 My to 


, 2 1 1 wt, 2, i 121. M 
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And though 
in the prin- 
cipal Caſe 
the Money 
was to be 
pe by the 
xecutors, 
as the Te 
tor 
TIS 11 
point; and 
the Teſtator 
afterwards 


made the Deed of Appointment the Deed of Appointment refering mY 
as Part of the Will. | 


the Reaſon abovementianed, wiz for that a Baſtand could 


Bur then it bu the DireBions of the Will wew | 
for the Executors to pay this 3000 {. as the Earl 
the Teſtator ſhould by Deen appoint, and the Eal 
afterwards by Deed 5 the 3000 L to all the 
Children of his Son (che Duke) by Mrs. Heneagej fo that 
= this now depended upon the Deed, and therefore muſt 
refer to the Children "bow » at the Time . the . 


tion thereof. ny 


* 
* 1 9 
- LS | - 
12 4 3 f. 
v as beld 
, . 
0 ; . , 
8 * 
1 


Tamen per Cur! ; The Deed Nen to the wil 55 
as to this Fee o be taken a8 Fart chereph, |. 


Alſo it being a Queſtion, whither'in 1 Chil 
in Ventre ſa Mere, of the Duin of Do _ | 
Heneage ſhould take? 2412 


Lord Parker inclined that duch Child 2 neeacke for 


not take, until he had gat a Reputation of being ſuc | 
a one's Child; and that Reputation could not dne 


beer the Chil was born.” 78 e 7 hk 


Cole 1x7 | Babingon verſus Greemuood. 

Lord Chan- / 

tellor Parker. 
bern A Freeman of Landen on "bi Menn e 
Pointer y £ K to add 1500 I. out ry his own Perlgpal/ Eſtate to | 


: Freeman 1 500 } which was the Portion of his then intended 
5 rag * Wife, and both thele Sums Were to be laid out ins 
E »il Purchaſe of Land and to be ſettleck upon the Hub 
Wies El far Life, and then to the Wife for her Lafe for be 


N „ hointure, and in Bar of Dower, with Rethainder 90 
be 


if faid to be the Children of the * 
in Bar of . 

her Cuſto- | 4 : 

mary Part. 


flomary Part, it was 
a Joinrte of Lanf made by à Freeman en bis Wife in 


of her cuſtomary Mor; ; at leaſt, that there being a wi = 
have both the Legacy and the cuſtomary Part; ic rail 


bar the Wife of her Wr Parr, and that the 


ME 


De. m s "Hl I 


| The ebe Ry his wat, 0 ; (among 


other i gives. n Legacy 8 to | bis Vie, and * 
ring a Wie and-Children, * 


} | | ; 


Upon a Demapd made iy te Wik of hr On: 
Mr. Mead, that tb 


Bar of Dower, ſhould not bar the Wife's Cuſtomary 

Part, any more than it would bar her of her Share by 

the Statute of Diſtribution, (as in the Caſe of (a) Atkins 95 4 
verſus Materſon, where the Court of Aldermen by the 
Recorder certified they had no Cuſtom extending to that 

Caſe;) Yet where the Jointure was to be made out of 

the Freeman's Perſonal Eſtate, and conſequently to leſ. 

ſen the cuſtomary Part, ſuch a Jomture. ſaid to be in 


Bar of Dower ſhould be intended 4 full Proviſion, and 
to be in Bar of any other Proviſion, conſequently in Bar 


racy given by this Will to che Wife, the ſhodlden 


abide intirely by the Will, or by che Galtorn; and that 
it had been carried ſo far by the late Maſter of 'the - 
Rolls, as that where a Freeman of London deviſed a 
real Eſtate to his Wife, he decreed that even this would 


ſhould not take boch. . 12 A 


But Lord Chancellop held TRE aha a Jointure " Land 
made by a Freeman of London upon his Wife, if expreſs 
ſed to be in Bar of her cuſtomary Part by the Custom of 
London, then it would be ſoz but if it were not ſo ex 
preſſed, and only ſaid to bo ins raf her Dower, this | 
vould be no Bar of the Wife's cuſtomary Part; becauſe 
_ or a Real Eſtate is of a2 quite diferen Nature 

from aa Eſtate, and à Matter wholly O' out h e . 


of ſus Barker, 
607. 


z * 
* « o 
L 1.4 
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LandorMo: | 210 For _ {> gods + os 1 * pin 
ne uo be Land is, as to all Reſ s, Land in Equity, 


7 3 the go to the Executor; it might be int | 
Cuſtom of had the other Qualities, of m_—_ and een wa 
e pt within the Cuſtom of London. i 


22 Br defeat the Cuſtom and ſtand () good, though the 
derick verſus 

Had, Freeman ſhould at the ſame Time have 

72. he did this on Purpoſe to defeat the Cuſtom. And 


"i 7 _— = Hil mow a 


532 4 


* 


. ted, that a Jointure of Tron: ſettled, in Bar of Dower 
would no more bar the Widow. of her cuſtomary Pan, 
than it would exclude her from ber Share by the Sta: 
tute of Diſtribution, in Caſe her Husband woc die in- 
teſtate, his Lordſhip ſaid, it was, the ſame Thing in the 
principal Cale, where a Freeman had covenanted to lay. 

out of his own Eſtate 1 50 l, in a Purthaſe and 0 
ſettle it on himſelf for Liſe, Remainder on bis Wiſe 

for Life for her ere 3 with, e n 
e Children. I % fe ein at] 2 | 


4 1,5 e a . —— Time 5 0 Fa 
his own Eflate, nor what the. Cuſtom t 
meddle with; for a Man's. own Eſtate 1 is ht * has 
N his 1 and what he owes is 44 + 2 


130 Is 928 


A 1 


Del ts, his e | + uh ro 75 1 61 . . 


laid out in deſcend as Land for. the Benefit of the Heir, and not 
d not 1 ed as: Land, and 


f 3 a . N 1 # if 
8. ky By F * 14 30 


* 4 


"Neither Was this to be locked upan #5 ing int 


the Cuſtom; for the Freeman might at — Time du- 


ring his 3 * even in his laſt Sickneſs, have inveſted bis 
Perſonal Eſtate in the Purchaſe of Land, Which would 


bild tha 


this (if the Purchaſe was real) would have held * 
to bar the Cuſtom, ſurely the Caſe could not be worls, 


e ſuch Agreement 2 the Fun ee 


K the Con of London ; Pa. as it had c _— 


por nuke 


— — 


"De Term, S. ; Hil, 1 
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* 53 1 ; 


for a raluable Conſideration, « and Part of the Marine 
luce. xc 


y.4 
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| The u w. the Legit pokes as wiſe 72 y the pra; 
Freeman's Will, it that this „together leaves his 

with all the other ies (for ſo it mult be intended) aer & 
ad not * exceed the Husband' s Teſtamentary Part, it there is Cuf- 

was (he ſaid) the ſame Thing, as if theſe Legacies 
had been given by the Freeman ex 
ſtamentary Part, which he had 
by his Will ; and therefore this 


ficient out of 
his Teſta- 


reſly Out of his Te- mentary _ 
fal Po Power'to diſpoſe of n whos = LY | 


inconſiſtent with the Cuſtom, 1 the be Wife m might in ſuch r 
Caſe take both; for it was only the inconſiſtency be- mary Fart 
twixt the Legacy and the Cuſtom that prevented the ©” 
Widow or Child in any Caſe from taking both; the Con- 
ſequence of which was, that if the Freeman gave any Hy 
Legacy out of his Teſtamentary Part, (the Wife or 
Child might (provided there was falſicient). take boch 1 
by the Will and by the ee and ay PROT 8 


being no Ways Becel have 


the Wife do here. 


When indeed he Sinn WE PER ie would 55 : 1 
not pay all his Legacies, there the Wife, if ſhe were a 3 


La ſhould not take her * ine” her RT 
Part allo, l 


In ths: laſt Flite his Lordſhip Wer it -fould Va 35 
ver be maintained, that a Devile of a Real Eſtate 
by a Freeman to his Wife ſhould bar her of her Cu: . 
ſtomary Part or prevent her from taking both, unleſs it: 5 
were ſo expreſſell in the Deviſe; * that ſor this 
plain ede becauſe the Deviſe of the Real Eſtate 
to the -Vite -no Ways leſſened or e the 

e F<IRI eG U f _ Cuſtomary 


* 


p e wkitha wy SRP not Dae as | 
Tcſtame ntary Part, as appears from the Reporter's Notes to have been 
2 in the Caſe of Biddle verſus Biddle about this Time. See . 

o the Caſe of Frederick Verne Frederick, * 8 
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ee 


Cuſioem part, nor was it any ways abel Out 
who were intereſted in the Cuſtomary or Orphanage 
Part, where the Real Eſtate went; 15 that there coull 
0 9 be NO Colour or Foundation for ſuch) a Precedent 2g 
"Mr, Mead had cited from the R law 3. i e 


od 41.591 6b 401} cope Land ee 
10 which ban the Court was extremely clear. 
5 1 5 7 e 1 ans, ii L ot l (hath « „ 
een, 900 4 ag 1d 115418 0 bane 
Caſe 154 1 1 . ughes 1008 ſus! ayer. * A820 
At the Rolls. | | 4 21841 ps 50 1 12 Ms 1 Ms it. | 
One having 70 H N Barker hen! ſeveral Les gacies, by e Will 
bad” directed that the Surplus of is Perſonal Eſtate 


B. deviſes his thould be divided by his. Executors into ten Shares, 


Perſoral *- three Shares whereof "hould be paid to his'Nephew and 
and B. and Niece, Paul and Anne Hughes Children of à deceaſed 
i either die Brother, and upon either of their dying without" Children 
Children, then to the Survivor, and if both ſhould die without 


then to the 


Survivor; Children, then to the n. of War Teſtator's*other 
this is good. Brothers and en e ahe ved i S 


The Queſtion. x was, hat this Deviſe' over N 2 
Perſooal Eſtate upon 150 ere dying without | 
dren, was good or not ? 1 


Fa his 3 3 taken Time. to aner 
it, gave Judgment that the Word [Children] when 
unborn, had been in Caſe of a Will conſtrued to be 
ſynonymous with Iſue, and therefore would in a Will 
(Eco. 17. create an Eſtate (a). Tail; and if the Word [Children 
nen ol a to be the ſame with ue in the preſent 
Cale, then the Deviſe over of the Perſonal Eftate upon 

a Death without Iſſue would be void; but that here 

5 * Words [dying without Children] muſt be taken to 


„ Children living at the Death of the Party. For that it 


could not be taken in the other Senſe (that is) whenever 
there ſhould be a F ailure of Mis becauſe the immediate 
— 6 DATE  Lirvitation 


of the Realm, as the firſt Froceſs for Contempt, 
though the Motion was vr: 


ing it eil and | 
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Limitation over was to the (a) a Deviſee, and (e) Vide 


poſt, Forth 


it was not probable, that if either of the Deviſees verfu 26 x 


ſhould die leaving Iſſue, the Survivor ſhould live ſo i 
as to ſee a Failure of Iſſhe, which in Notion of Law 
was ſuch a Lana as might mo 1 ever. 
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Lord Chancellor, who upon reading the Statute 605 00 10 W. 3 
granted the Motion likewiſe, it appearing to be bon 
within the Meaning and Words of the Statute; and if 
it wers not ſo, as it was plain no Attachment would . 
le againſt their Perſons, conſequently there would be 
no Remedy againſt them, and they woul 


of an Anſwer, againſt a en Servant of a Peer 
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Lord Chan- © 1 eee . 
_ Parker. 2 in | 
PON wy 1 g f che ny, Me. Wining 


ton who was Adel Son of Sir Francis Wingingim, | 
ment Hu. the Family El 


re ate was ſettled n the Flaintiff for | 
Tenant for ninety- nine Years if he ſhould ſo long lire, 


ninety-nine der to Truſtees during his Life, Ln to t 
bo long lie, Qfc, Son of that Mam. in Tail Male dare 


Remainder Remainder to the firſt, Ur. Son 0 OR . Ne 


during the em „ 
Life of the 5 ainder REL. 


Husband, &c. Remainder: to the firſt, eye. | eee Tal a ale, Ket N 
the firſt, Sc. 80 nde any other Wife, berker. 7 e 


AMR i Winnington had by bis Lady 6 1. was Tl 
Age, the Olle Son, Who Was come of A ge, and Was in Treaty | 
nn Marriap e with one of ho Daughters 


. and there are 


nootherSons heireſſes of . Lady Read of Heriforaſbire, and the | 


by end 


Marriage; Surviving Truſtee for preſerving. contingent. Remair- 


for Tru ders being dead, ws an Toons , the F. ather 5 


ving continn 2 e 
gent Re- | Eds 

mainders deſeends to an 1 j if for the e Benefit of the Family, Eq will deere the Is 
fant r ruſtee to join in a Recovery. 


: 
1 4 ; 

7 

1 


\ . 
- 4 * 8 r 3 PEO TE" _ * N 
_ * 3 ; BY: TYEPL® -.1 
— | | : ; 
- « wy 1 © — . * : 
| | $ | 75 * 1 bay: Eo 8 8 
* 8 g 
| g / 7 | I I Y | 2 N ; 
| e 7 e1 Ni. . 7 . | 0 3 EF a 
* i — * ; * — K* — 
FS . 


on brought a Bill againſt the Infant Heir that he 
order to a Common Recovery for making a Settlement 
upon the Son's Marriage. e ee hls of heh 


We. 


5 e 
Ly . 0, 
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oa the Hearing the Lord Chancellor declared, that 
the Truſtee being appointed to preſerve contingent Re- 
mainders, and here being a velfed Remainder in Tail, 
if this were for the good of the Family, he did not ſee 
but ſuch Truſtee might lawfully join. | % 


0 ln Ls ae 
whether this was for the Good of the Family. 


| The Maſter reported that the Son was in Treaty 
for the Marriage above-mentioned ; that it was a bene- 
ficial Marriage for the Family, and that it was ne- 
ceſſary a new Settlement ſhould be made of the Eſtate, 
which could not be done without a Recover. 


And now coming on upon the Maſter's Report, 
Mr. Vernon cited Sir Thomas Tipping's Caſe (4) where (% dd, 
the Father was Tenant. for ninety-nine Years if he Cafe of Baſs 
thould ſo long live, Remainder to Truſtees during the „ ee | 
Lie of the Father, Remainder to the firſt Son, Cc. 359. 
There was no Iſſue of the Marriage, and the Truſtees 
pined with the Father in deſtroying the contingent Re- 
mainders, which was held to be no Breach of Truſt. 


Alſo he ſaid there was a later Caſe, where the Tru- 8 
ſtee, againſt the Conſent of the Father, joined with the in Tail is 
rit Son the Remainder-Man in Tail in ſuffering a Com- oy, _ 
mon Recovery, and yet held to be no Breach of Truſt; tingent Re- 
for when ſuch Remainder was veſted in one of full Ape, —_— 
a ſubſequent Remainder was not to be regarded ; neither 


Was it Aﬀets in Law or Equity. 
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Lord chancolbr It ae be aan Miſchiewos ton 

Family, if ſuch a Truſtee ſhould nd out and not 

join with the Father and Son, in cutting off the old 

Settlement and making a new one; this is plainly for 

the Benefit of 'the Family, for by the now intended 

Settlement the Son is to be but Me 5 for Life, inſtead 

of Tenant in Tail; ſo that it is a Means of preſer 

ving the Eſtate longhr in the Family; alfs the Wie 

| of Mr, Winnington the Father being dead, there is an End 
. of the contingent Remainders by that Marriage; and 
| as to any Remainders by another Marriage, no Remain. | 
der not in efe ought to be ſo much regarded as thi | 
| Remainder in Tail, which 1s _ . eld in n Me 
Vinningron the SU.. 


Therefore let the Truftee join with the b Fatler and 
Son, in order to the Barting this, and making 8 ber 
Settlement, and let the Maſter direct a proper * 
ance in which the Truſtee ſhall | Join. 
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Then * was inſiſted, is this Heir 1 the Truſte 

(though an Infant) was yet a Truſtee within the Ad 

(a)7 Anne, (a) which enables Infant Truſtees to convey by D- 
p. redction of a Court of Equity; and therefore it ws | 
prayed that the Infant Truſtee might levy a Fine 
wo muſt be a ___ reverſed during his is Tf oc). 
Sed per Cu & 0 not * how I can direft the 
Judges or Gent dee take à Fine from an In 
Kant but let the Maſter direct 2 Proper Conteyancd 5 
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FcCellor Parker. 
Legacy of 


her eldeſt Son, in Truſt to lay it out in a Purchaſe of Landdtallbe 


May, the Wite of the Plaintiff Einen for her ſeparate gare, 


| then not ſpe- 
Uſe. Burt 


| . | | cific, but 
A ee e e Fiber ear 


ſhall. contri- + 


That if her ſaid eldeſt Son ſhould refuſe, or neglect 


to lay out 1 500 J. in a Purchaſe and grant this Rent- - 
Charge, then he to have but 500 J of the Money, 
and the remaining 1000 J. to be laid out in the Pur- 


My i 


che of un Annuity, s tar 2. it ould go, for üb. 


| There being in this Caſe a Deficiency of Aſſets, the 
Queſtion was, whether the 1 500. Legacy, or at leaſt 
the 504 a Year Annuity, ſhould abate in Proportion? 


Objected it ſhould not; becauſe it was ordered to 
be laid out in Land, and ſo conſequently to be taken 
as a Deviſe of Land, by which Means it was be- 
come a fpecific Deviſe, as had been decreed by Lord 
and (a) Vide an- 


4 


4 it was Land, it was of a different Nature, for it 


would deſcend to the Heir, &c, ., | 


is Money; and i Mo- 


— The Legacy is Moby; and if Mi 


ney be deviſed to put one dut an Apprentice, or at 
Annual Payment be deviſed out of a Perſonal Eſtate, 
theſe, on a Deficiency, ſhall abate in Proportio with 
the other Legacies. 21 75 | 


Lord 


en 


cuniary Legacies, and (in dl) gave 1500 , to 15994 tobe | 


by 
* 85 


540 De Term. J Trin. 1719. 
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rn 


has in ſome 
Reſpects the 


Laer. Legatee ſhall have no Contribution from the other L. 
gatees, and therefore ſhall pay no Contribution towards 


* 
2244 5" #* ie? 
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Is it poſſible, ſuppoſing there were in the Preſent 
Caſe 1500 1. of the Teſtator's Money laid upon the 
Table, that the Plaintiff the Legatee ſhould ſay, I bare 
4 Right to this very Money in Specie? If not, then it i 
no ſpecitic III 8 


$41 


But the Will ſaying that in Caſe of the Son's refuſing 
or neglecting to make this Purchaſe, then he is to have 
but 500 J. of the 1500 1 Legacy, and the Daughter to 
have the remaining 10001. therefore I take the Daugh- 
ter to be a Legatee for 1000 J. which is to abate in 
Proportion, and as far as it will go, to be laid out in 
an Annuity for the Plaintiff the Daughter for her Lik 
and for her ſeparate Uſe. e OTA ONO NN 
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Eſtate, her Ferber Mal bs a "ws r and bur _— 
two Das 5: 
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And Lord Chancellor gd, that 2 he kb not 
come into the Reſolution. of Lord Cowper in the, Caſe 


of Burridge verſus Bradyl, yet if it were inſiſted on, 


he had lach a Regard for the Precedent as cited, that be 
would ſee the Decretal Order, but this not being n 
upon by the Clients, it . ee 1 « for 5 
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ITTON I 1 e 1 Mahn with 3 Ine 
L he had no Portion, but an Expectation of a Real te Ara 


of an An- 


hat Time, 


Litton Litton — Kg no Ive b 8 by his wit de- 
viled 500 J. a Year. to his {aid Wife for her Life, 


wr 


iſſuing out of all bis Eſtate, and ſubject to that Annuity 


gave Ni Real Eſtate to the Plaintiff Robinſon Litton, 
made his Wife Bridget a and en Le- 
gatee, and ſoon after died. 41 3 
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The Plaintiff Robinſon being les of the Real E- 
ſlate which was a. very large one, 1 the Re- 
preſentation (as was ſaid) of the w's Father, 
that the Perſonal Eſtate was, very conſiderable, entred 
into Articles with the Defendant Bridget, that on her 
renouncing the Executorſhi p, and delivering, over the 
Perſonal Eſtate to the Plaintiff Robinſc Yon Litton, he in 
Conſideration thereof would ; indemnify the Defen- 
dant Bridget Litton from all the Debts, 757 the Teſtator, 


aud pay her an additional 2 1 of 40 1. per Annum; 


the 5400. a Year was to be paid free from, Taxes Half. 


Dearly; and by theſe, Articles the Defendant Bridge: 


agreed to accep of a Security for. * Grades 2 Year 
out of Part of q Eſt only. . 2%: has» bolts 
| = ws ——5 The 


| — Teſtator's Debts amounted unto; and the Widow 
e her Crols Bill for a Performance of the ne ſ 


— Wy — — ay — 2 


— —ßß— — 


pc eat —— — 


- Cree EI ICY K — ——_ re HAR 
= — rr ow on oe gr 7 3 l > — —— a 71 — 2 — 
— rr 0 


— 2 — — 5 1 — 1 8 2 =" 
o 23 — Fe ras, —— — ßꝛ—ꝛ—. — — SFT A . . / c / w pp pp / er EE ER EY — 5 
— m — = = - rate — * « * 4 * a 
— r : I p A Ong E. > —— 2 * ID NIEL <=" - 3 2 0 
- . . — — —— o — — oe « — 4 2 8 - - b - * — K 1 — 7 ae 0 my <4 — ꝓ— 5/05, a 4 
* 
* J ; 2 
p , 
> Li 


mo — 


tt „ . „* » — s * * — — _ 4 
* 1 ; ; 1 - } 
* F 
" F y a 9 1 
| x 711 | | | | 
1 1 , FA ** 
— : 4 a * 7 1 
6 | E . » 4 j Rl. a /'4 Fo 
: 8 1 * v * 4 . * = ſy * 1 7 4 _ - 75 
2 e 2 — 3 a \ ak — 9323 — A __ N * BR. NODES CIC WiAts ob wei: net 
5 2 1 . 


The Plaintiff Lion brought a Bill to be relieved 
againſt theſe Articles, as gained upon a Miſewpteſan. 
tion of the Value of the Teſtaters Ferſonal Eſtate, 
which in Reality proved to be 4000 l. leſs than the 


But upon the Hearing of this Cauſe, it appearing 
that there was no falfe Ieadey or Particular made of 
the Teſtator's Perſonal Eſtate by the Defendant Bridge, 
nor any Eſtimate given in of it, whereby che Plaintif 
Robinſon Litton might be induced upon the Aceoimt of | 
the Value of the Perſonal Eſtate to come inte theſe 
Articles, and there being another Motive to the Plan- 
tiff Robinſon to enter into the ſaid Articles, laut) the 
Defendant the Widow's accepting the tarp 
of 40 a Year out fart g of the Ela: 55 


Lord com per diſrnifſed the original Bill with ok 
but as to the Widow's Bill — a Performance of 
the Articles, reſerving the Conſideration of Intereſt. 


The Maſter reported 8 20 , due for the Arrears o 
the Annuity, and thereupon Lord decreed In 
tereſt for the Arrears of the Annuity of 540 L a Year 
from the very Day of Payment, and this Intereſt amount. 
ing unto 45 80 J d Linus e to on 


C ancellor Parker. SY 
And it was Ree that this ws i = dhe Gif o 
an Annuity by Will, not as a Jointure before Marriage, 
nor as a Purchaſe, neither was there any Clauſe of En- 
try or nomine Pen to intitle the pn to 
that it could not be intended the Annuitant was 0 
be paid at the very Day, but ſome Time was to be 


allowed; and if the Annuity were paid one 
I under 


— d ä gj— — 
; 3 ; | | , 


under another, it was ſufficient ; for the Annuity was 
oranted to iſſue. out of the Land, and as the Rent of 
the Land muſt be admitted to be well paid if paid one 
Half. Vear under another, ſo ought the Annuity iſſuing 
out of theſe Lands. That if an Action of Debt were 
brought for this * or a Diſtreſs: made for it, 
the Plaintiff in ſuch Cale would not at Law have re- 
covered Intereſt; and | why ſhould | ſhe recover it in Ee 
quity, eſpecially when the now Haintiff offered to pay 
the Intereſt from the End of Half a Year. after the 


That according to the Rule of the Court, in the Caſe 
of an Annuity, though granted for a Jointure, the In» 
tereſt ſhould be computed only from the Day when 
the ſubſequent Payment. after the Arrear incurred be- 
On the other Side it was inſiſted that this Annuity 
was the Widow's Bread, and it muſt be admitted to be 
due at the Day of Payment, from which Day the Party 
who was to pay this Annuity, by with-holding it in his 
own Hand did Wrong, and ought to anſwer Intereſt; 
at that Time the Widow might be neceſſitated to bor- 
row Money, and if ſhe borrowed Money muſt pay 
Intereſt for it, conſequently if liable to pay Intereſt, 
ſhe ought by the ſame Reaſon to receive it, © 


ty much in the Diſs An Agi 


t the Wiſe 


ice this az 


1 His ſubſequent | 
ts ra uh e Pay--. 
ment after the Arrears incurred. 


1 1 


544 De Term. J. Trin 11 
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His Lordſhip added, he did not approve of the D. 
verſity that the Intereſt ſhould only be carried from 
the Half. Vear after the Default of Payment; for ſup: 
poſing the Payment were but yearly, ſhould it cam 
Intereſt but from a Year after the Expiration of the 
Year, when what became due for this Annuity way al 
the Widow had to ſubſiſt upon? e 
Sed Quere as to this; for it ſeems the Artears ſhoul 
carry Intereſt only from the firſt Day of Payment next 
after the Arrears of the Annuity became due, if pay. 
able Half- yearly, then from the next Half. Lear Day; 
if Quarterly, then from the next Quarter-Day, and 
fo has been the common Rule in theſe Caſes; but the 
Hardſhip of the principal Caſe (though untruly fug- 
geſted) and the Weight of Lord Cowper's Decree before 
whom the whole Merits of the Cauſe were heard, 
ſeemed to influence the Court in this Matter. 
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Caſe 159. de ; e k 7 1 it #2 : 45 
Lend Chan: Farrington verſus Knightly: . 
cellor Parker, 


Precedents A thor Upton late of Lincoln's Inn Eſq; made his 
1 + Will, by which (int al) he declared as to hi 
Executor Perſonal Eſtate (if he ſhould leave any) that he gar 
3 50 J. thereof to his Brother A. 501. to his Nephew B. 
preſs | . an 

eacy, and and made the {aid A. and B. Executors, and gave 204 


Wer —i a-piece to others of his Relations, ſeveral of whom 


and no Dif- were his Brothers, Nephews and Nieces, and as ſuch 


2 his next of Kin in equal Degree within the Statute of 

2 Diſtribution, after which the Teſtator abruptly broke 
0 7 8 : Moog on gs 

diſtributes Off without ſaying, In Witneſs whereof, &c. or making 
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V Vide the Caſes of Rachſield verſus Careleſs, the Duke of Rutland 
verſus Ducheſs of Rutland. poſt, accord. ſed vide the Caſe of Au 
General verſus Hooker poſt, where Lord King was of a contrary 1 

nion, conceiving that where the Executor and next of Kin had wo. 
them a Legacy, the undiſpoſed Surplus would by Law belong to tut 

Executor, and he ſhould retain it. | 


dhe Executors brought this Bill to * ON hares Ol 
the Sadie e ro-the ate „ ehe 


decreed ſuch Executors were but Truſtees of 22 urplu 
for the next of Kin; for where a Legacy i is given ta an 


the Will is -left. i im perfect without 
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ny Dipole of abs — which amount 0 a- 
bout 200% Fe pe 3 et ed oy Wem en 
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ent 5 


All tha w il was written! ; ith the Mas s o n 


Hand, though not ſigned by him, n n. eee 
the Prien Court as his ale Ng vp Fi e N 5. 


Te ory es, TS * rer ae „ n ©) 


They who. were in equal — of Kindred * 1 


Mr. Ferwe "I the. Plaintiffs: Ih Caſe Thi my 
foremoſt in the Court upon this Head, is that of F 


(a) and Munt, where expreſs Legacies were given _ the N 
Exccutors, and likewiſe to the next of Kin; and 3 473 


Executor, if he was to have the Surplus: likewie und . 
poſed of by the Wl ee giving him all and ſome. 
5 f et Eien e 3 
Nay, It 54 * bell in alte Cs Cour, chat whers ? 
there Were two Executors, and N Fugue gay was 
given to one of thin only, this ſhould. exclude them 
both from the Surplus; which is Rronger than the prine 
cipal Caſe, where Legacies are given, td both the Execus | 
tors, and even in the Caſes of the Huch 


fort, (e) r verſus. Smith, Lil 171 a Bulkley, (e) 2 Vern. 
Proof was admit , 


d to. ſhew/it.to. have been the Inte 
tion of the Teſtators, that though the Executors had 


expreſs Legacies, yet they ſhould likewiſe have the 


dilpoſed Surplus ;., bug, ic would, have been altogerher 

unneceſſary , do prove ſuch Iotentiop, if the. Executor | 
Vere of Courle do, have had the. Lanker 401 10 
. N mad va * 
onger; 18, 38, muna 


'hgoing, Fm 
vi abruptiy ; where if, 88 20 had lied t 


8 


But — *.— this Gale; is. s the. 
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3 


- cutors themſelves. | ; a 


| * ieby 22 him al dis legal wee in the Perforal 


Tn 2 


it, it is not to be Coppola but be wks oe UTP 


for thoſe who were as near of Kin to > him): as 5 the Exe. 
ö 4 1 K. 


On the der nd Sir Robert "Roan for the Be. 
fendants admitted it to have been formerly the cunent 
Opinion, that where an expreſs Legacy was given to an 
Executor, and no Diſpoſition made of the Surplus, the 
Executor was but a Truſtee of ſuch Surplus for the next 
of Kin; but ſaid of late the Reſolutions had 1 
otherwiſe; that accordingly it was ſo reſolved i in the 
Caſe of Ball and Smith by Lord Harcout on great 
_ Conſideration and View of all the Precedents; though 
it was true in that Caſe the Wife was Executrix. That 
to the ſame Eſſect was the Reſolution of the Houſe of 
Lords in the Caſe of the Dun oe e and that 
of Tann, verſus TORN" 


2. Müd a8 to what had been bjefted,/ [chit Uk the 
Limacu tor ſhould be held a Truſtee of the Surply 
would be giving him all and ſome; he ſaid 7 
Will gives the Executor an expreſs Legacy, it may 
well be intended by the Teſtator, that in all Evans the 
Executor ſhall have his Legacy, although there ſhould 
come out to be no Surplus; but that if any Surplus 
hall remain, the Baer ſhall bavwe that Surge allo. 
That the Teſtator by making one his Executor does 


Eflate. 8 nt : | it 

| | | 7. wa NY 
That abs” Viatuts! rs Diſttiburion ule? not i tak 
Place or have any Effect where there was à Wilk or an 
Executor; foraſmuch as that Statute operated on n 
Inteſtates Eſftates, and the Party cannot be {aid to die 
TInteftate where he has made an Execuror, and declared 
that this it bis Will; and as the refent Caſe WB not 
— Vithin the Statute of Diſtribution, ſo, Til 1detht there. 
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ue Fu be no Diſtribution; and as often as the 


Spiritual Courts attempted to make u thy e at ( Vide an- 
Weſtminſter (4) Ad them. Pe ., 7. Pane 


verſus Smith, 
and . 2. Edwards * ty 435. 


9 in ang Diſtribution upon 40 Saris, it 
could not be doubted but the Spiritual Court bad A 
concurrent Juriſdiction with the Court of Equity: 

Now in this Caſe there being an Executor, no Diſtri- 
bution could be made in the Spinal Conte. 'On the 


contrary, TL 8 
1 | * A I 92 41438 . Bi 


This wil wore in thi $pitirual Court Contr and appear 

ing under the Seal of the proper Court which had the 
lacan thereof, it was now to be intended and 
looked upon as a compleat Will; and he cited 2 Caſe, 
where upon a Will which gate the Executor an expreſs 
Legacy, an inferior Court of Equity (I thitck 'that of 
_ Cheſter) was compelling the Executor to make a Diſtri- 
bution ; but the Court of c. B. granted a Prohibition; 
alſo the Caſe of Coleſworth verſus Brangwit ( 2 
2 Man greg opt 4 ws oy one of 11775 
2 Legacy, made no on of 
after great Conſideration had 5 che Poitit Lord cow. 
per — the Surplus equally to both the Executors; 1 


and to the ſame Purpoſe was cited iO of Rawlins 
verſus Powel (b). | Beſides, that kk an e 


Vas to bar the Executot from Jews weſt 


' "+ WS | 


* 4 


teri 


4 


In the ll Place, 3 as to the Cale Fw Faſter verſus | 
Is, We regs -thar "the the. Reſolution there 9 


0 je ales 
court. But there C 32 
of Kin; the Bill b — 
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De 7, rm J. 


(a) Ante 11 6. 


\ 


grounded upon the Fraud made uſe of by the Execu- 


tors in prevailing with, their Teſtator to make his Will 


Mr. Vernon in Reply: In Foſter and Munt's Caſe there 


was not the (*) leaſt Proof of Fraud; neither ought any 


for if the Teſtator be impoſed upon in th 


Will to be ſet aſide in Equity for Fraud; as ing 4 


4 4 
his Will, then it is not his Will. 14 e 
He alſo cited (b) Vatchell's Caſe, whene..cue made 
two Perſons Executors, and gave them Legacies without 
diſpoſing of the Surplus; but as two of his .Qhildren 
were looked upon to be Baſtards, be gave them 29's, as 
piece in full Bar of all their Claim and Pretenfions ta 
any Part of his Eſtate z and the late Maſter of the Rolls 


let both them and the reſt of the Teſtator Ae 


WE» 6 07> * $ | F £4 3 (1.4 1% a off 

» —— I. 4 * o — 3 ; { 

Lord Chancellor :11 da not take it to 
4 [Y * 4 0 A a 5 a | F cs - 7 


in for the, Surplus of the Perſonal Eſtate, Jaying this 
was Digitus Dei; but in the Houſe of Lords upon an 
Appeal, though the other Children were allowed their 


. 


a-piece was given in Lieu of their Claim, were 
mitted tq have any Share thereof. 


# A 4 * . 


# 
- 1 3 4 
- 1 1 4 vet 4 13» 


Wy" 


** 4 F fy 1 of #4 


. 5 1 . 
D « * : > BY & 53 « 
6 & % 74 1 8 
wr tl e - n 
1 
4 Rule, that a 
"3. 33 5+ & SAKS LET ot, 


- 


Will is not in any Cale to be ſer; aſide in Equity for 


Fraud; for 1 lately fer; aſide ſuch a, Will for Fraud my: | 
{elf in the Caſe of one () Bransby;; I mean, Idecreed 


2 


ecutor from his Name is but , Tru- 


FFF 


ſtee. An 
3 


5 ber 145 1718. But this Decree was in March 1727 reverſed by the Houſe 


of. Lords, and the Bill on which it was founded diſmiſſed.. 


E 
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ice, he being to execute his Teſtator's Wall; and theres 
fore called an Executor. In the preſent Caſe che Tes 

{ator is not to be looked upon as dying Inteſtate, hut 

to have made the Executor a Truſtee of the Surplus; 

and this is the Reaſon why the Spiritual Courts cannot 

compel a Diſtribution, becauſe they cannot inforce the Ex- 

ecution of a Truſt. Indeed in the Cale of a Wife it has 

been held, that where ſhe is Executrix and bas a Legacy, 

and there is no Diſpoſition of the Surplus, ſhe {hall 

have it; but I do not hear any Precedents cited that go 

further. This differs from 7 Caſes, by Reaſon 

that the Will ſeems to be left ineompleat. It had been 

natural for any Teſtator, {eſpecially for a Lawyer, as 

this was) to have ſaid, © In Witneſs whereof I have | 

ſet my Hand.” And this Will 'though it has a Date, od 
yet it is not ſigned, nor has it the uſual Concluſion, fo 

that (probably) if the Teſtator had, not been inter- 

rupted, he would have gone on and diſpoſed of the Sur 

plus; but as he has not done ſo, it ſeems to be left 

undiſpoſed of; for which Reaſon it ought to go according 

to the Statute of Diſtribution, as I think it would, if the 

Clauſe of a Will diſpoſing of the Surplus was raſed and 

become not legible : It is highly proper the Law. ſhould 

be ſettled one Way or other in this Caſe, though no 

great Matter which Way, ſo it be but known. For 

me to ſay in this Caſe that the Executors ſhall have the 
Surplus, would be to make Way for reverſing Multi- 


a4 


tudes of Decrees which have ordered a Diſtribution of N 


the Surplus in like Caſes, and occaſion great Confuſion. 
I will conſider of the Caſe, and be attended with Pre- 


cedents, and will endeavour as far as I can to ſettle this 
Point, 2 0 


„* 


Accordingly (a) ſome Time afterwards,” each Party () June 10, 
having attended the Lord Chancellor with Precedents, 72, 
and his Lordſhip having taken Time to conſider of 
them, delivered bis Opinion, that the Executors having 
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an exp my Legacy of yol. che; onde be Triftee "= 


the Steph of the Perſonal Eſtate for the next of Rin, 


— to the Statute of Diftriburion. 


His Lordſhip rook Notice of the Precedents with 


which he had been attended: And 


FN As to the Caſe of Foſter we Mane, 8 the Degel in 


that was not founded — the Fraud, but the Court de- 
clared that the Will exclud 


ed the Executor from the Sur- 
plus of the Perfonal Eſtate by having given them 101, 2. 
piece for their Care and Pains; and the Teſtator by 
ſaying that the Executors ſhould have 10 J. a- piece for 
hott Care, Oc. plainly implied 1282 ſhould have no 


more. 
(a) Prece- Brody Fart f (% Briſtol „el Bun 2s 9 Gul. 
cents in 3. by Sir John Trevor — of the Rolls, where there 
J. * an expreſs Legacy of 100 1. to the Executors wich- 
out diſpoſing of the Surplus; and his Honour decreed, 
that this. Legacy to the Executors created a feſulting 
Truſt of the Reſidue of the Perſonal Eltate for the 
next of Kin. ee 
9 2 Vern,  Thirdy, 00 ey wiſts Rech in 1 69 2, oy Lord 
3. Sommers, Legacies to all the next of Kin of the Te 
ſtator, and a ſmall Legacy to 'the Executors ; in that 
Caſe decreed the Executors to be Triiftees. | Danby 
(c) 2 Vern. .  Fourthly, (c) Randal lte Bookby, Ay IO, 13 
925 1 „by "Lond Keeper Wright, The Teſtator made his 
wits Executrix, and gave her an expreſs Legacy ; the 
Wife decreed a Truſtee of the 2 according t. to we 
mute of Diſtribution. SCROLLS, 
(4) Prece- | . Bifebhy, (4) Ward Geld L a 13 * 14. 1. by Lord 
Chancery yu Wright, The Teſtator made his Wie en 


4 


* 


. -- 


to whom he gave 


Surplus: : 
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—— — 222252 
' 


e ſome Lepatits,” and heripn the was 
decreed to diftribute the ors $M 


So that as to hat bas been {aid 60 hetero; abit ( By Lord 
there was but a ſingle Precedent of the Wife's being ce in 


3 g the Caſe of 
left Executrix and having an expreſs Legacy given her, Pall verſus 
wherein ſhe was e to” 


* but a T Foes for the 25 


Lord Chancellor gd hs had now ben eren 5 
thoſe Decrees, and that they made no (5) Difference 05 Vide the 
where the Wife and where a more remote Relation had Lond 955 
the Executorſhip ; ; for that Kill in all thoſe Caſes, if there ir the Caſe 
was no expreſs Diſpoſition of the Surplus, the Executor, Gow 


whoever it was, bad been looked upon but'as'a Truſtee, verſus 


with Reſpedl to ſuch Surplus, for the next of Kin, + — AM 


K te 115. 
And his Lordſhip ſaid, what he had pete with Mr. 

Vernon in his Life.Time * upon this Subject, who ſaid . 
that there had been ſo many Decrees upon the Point „ 
where a Legacy was given to an Executor and no Diſpo- 
ſition of the Surplus, that the Executor was but a 
Truſtee of ſuch Surplus, and this Point had been there- 
by ſo fully eſtabliſned, that he did not think it worth 
while to tikd Notice of any latter Decrees of this Na- 
ture; apprehending it to be a Principle as much fixed, 


=_ that Feine Land mould deſcend to 785 Heir. | 


CORE 3.57 


His Lowdſhip 1 


likewiſe MO Notice of he Piochllent | = 


which had been left with him by the OY | As 


Firſt, The Dicke ＋ Be mfort's Cale, Fafa 24, 
1709, where the firſt Duke of By gave the Uſe 
of his Plate to his Ducheſs for Life, whom he made 
Executrix, and afterwards gave the Plate to his Grand- 
ſon the late Duke, without c Diſpoling of the Surplus; 


and 
Mr. Vernon died the Febriary before this Decree ons pronounced. 
+ 199 77 | 28 : 1 8 4 . 5 FETISH 7 2 | 1 #7 kk 4 
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(a) Mich. 
1711, 


* od by Lok Cowper that the Ducheſs was 7=Y 
a Truſtee as to the Surplus, for the next of Kin; but 
reverſed by the Houſe of Lords ; the Reaſon of which 
might be, becauſe this was not properly a Deviſe to 
the Dacbeſs. of the Uſe of the Plate, 6 rather an 


Exception or Reſervation to the Ducheſs, à Doviſe of 
the Plate to the Grandſon, reſerving the Uſe thereof to | 


the. Ducheſs the E xecutrix for her Life. 


Secondly ly, ( a) aon verſus Jones, Mich. 10 Ave 
by Lord Keeper Harcourt, where a Leaſe for Years was 
bequeathed to the Executrix for Life, with Remainder 


over to J. 8. and decreed that the Executrix was not 


(b) 2 Vern. 
678. 


| ſhip held might be [ts within the Reaſon of the Ducheſi 
of Rane s Caſe ; for it being an Exception or Reſer- 
vation of the Term to the Executrix for her Life, it 


two other Pieces of Plate, in Lieu of, and R 


Wife as Executrix to her former Huſband, but whichthe 


of the Surplus of the Teſtator's Perſonal Eſtate, for 
this Reaſon, the Deviſe to her of the Plate which ſhe 


viſe to her of the. other Plate, in Le of | 


barred of the undiſpoſed Surplus; and this his Lord- 


was not. properly a Deviſe to the enen. ene 1 
quently no Bar. 7 e 


mrad ly, 0 Ball verſus Smith, Hill, 10 an Al Lod 
Keeper Harcourt, One deviſed ſome. Plate to his Wife 
which ſhe had as Executrix to her former Huſband, and 
ecompence for 

ſome other Plate which likewiſe had belonged to bis ſaid 


Teſtator had himſelf diſpoſed of; and made no Dei 
of the Surplus: Decreed, this ſhould not bar the 5 


before was intitled to as Executrix of her former Hu- 
band was void, the ſecond Huſband having no Power 
to diſpoſe of that by his Will, * though he ende do it 
by at executed in his Life-Ti ime; alſo as to the De- 


reer for what. he had Giſpaled, of in his ene 
4 


* But b the Report of this Cſs 2 Vern. Lond Here fide | 


content to have it conſidered as a Legacy given * her Husband. 


1 


material. 
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*. 
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6 


out of that which belonged to her as Executrix, it 
muſt be reaſonable to conſtrue this as a Reſtitution ra- 
ther than a Gift. eee 56h 


His Lor dſhip ſaid there were ſeveral other Prece- 
dents on each Side, but theſe he thought to be the moſt 


That as to the Reaſon of the Caſe it was moſt 
plain, the making a Perſon Executor ought not to as 
mount to a Gift of the Teſtator's Perſonal Eſtate; 


it was no more than making him a Truſtee, the very 


Word Executor importing ex vi Termini that he 
was only appointed to execute the Will, and to have 
nothing but the Management of the Perſonal Eſtate. 


That this was demonſtrable by a' very common Caſe: 
As if I make 4. my Executor, and {ay no more, and 
4. dies Inteſtate, without diſpoſing in his Life-Time of 
this Perſonal Eſtate, (a) ny next of Kin, and not the (e) Vide 
next of Kin of ny Executor, ſhall have Adminiſtration u Cn. 
de Bonis non, together with all my Perſonal Eſtate, Dub of 
rr ef ont ayes. 
Whereas were I to make 4. my Executor, and alſo 
give him my Perſonal Eſtate, and die, and afterwards 
my Executor ſhould die Inteſtate, without diſpoſing of 
my Perſonal Eſtate; the next of Kin and Adminiftra- 
tor of my Executor ſhould have this Perſonal Eſtate, and 
not my next of Kin, which is a Demonſtration, that 
the making a Man Executor is not giving him the Per- 
ſonal Eſtate; for in the one Caſe only, where tlie Per- 
ſonal Eſtate is given to the Executor, on the Death of 
ſuch Executor, ſhall his next of Kin have the Perſonal 
Eſtate, but not in the other 


3 = 
"4 £ 5 N " 
8 1 7 1 
ich, as 


2 2 ? 


Ld 
* 


| ne HET TOMB GT IRE 
That the Executor is but a Truftee, and 


well with Regard to the Legacies given by the Will to 
. * 


. 
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(a) Poſt in 
Wind verſus 


Albone, 575. 


a (a) third Perſon, as to the reſt of the Perſona] 
Eſtate, is plain, in that if the Teſtator by Will gives 
a Legacy (ſuppoſe the Legacy of a Horſe) to 7, . 
and dies, {till the legal Property of this Horſe is in the 
Executor, as much as the legal Title to the reſt of the 
Teſtator's Perſonal Eſtate, and ſuch legal Property of 


the Horſe continues in the Executor until he aſſents to 


_ the Legacy. 


By the Statute of Diſtribution the Succeſſion to the | 


Perſonal Eſtate is as much ſettled and fixed in the next 


of Kin (where it is not diſpoſed of by the Will) as by 


the Common Law the Title to the Real Eſtate 1; | 


fixed in the Heir at Law, if not given away by the 


Will; and therefore it might in Reaſon be a Queſtion, 


even if there were no expreſs Legacy given to the Ex- 
ecutors, nor any Diſpoſition of the Surplus by the Will; 
for it ſeems within the Reaſon of the Cafe,” where a 
Man by his Will deviſes his Real Eſtate to J. & for the 


Payment of his Debts, after Payment rhexeof the De- 
 videe is clearly but a Truſtee for the Heir. A 


Even ſo by making an Executor, I make him a Tru- 
ſtee of my Perſonal Eſtate for the Payment of my 
Debts; and if I do not give him the Surplus, why 
ſhould not ſuch an Executor Pari ratione be a Truſtee 


However, where the Teſtator by expreſs Words his 
{aid that his Executors ſhould have 50 a- piece out of 
his Perſonal Eſtate, it were offering Violence to the 


ſhould not only have 50 1. a. piece, but all the Reli of 
the Perſonal Eſtate ; this would be indeed ſaying, tit 


ſuch Exeontors ſhould have all and ſome. 


4 * * * 
5 
: i . 4 4 : 
” 4 


De chores s. — 6 17 V I 555. 
An Executor has 9 in an Rig bs 5 FR 
is expreſly given him by the Will, and 10 differs from 
an Heir who is ſeiſed in his own Right; and it is moſt 
reaſonable, that where a Teſtator gives his Perſonal E- 
ſtate from his neareſt Relations, he. ſbowld ſay ſo, elſe 
why ſhould it be preſumed ?. Beſides this Caſe is the 
ſtronger, in regard the Wall is plainly an imperfe& and 
unfiniſhed Will; and it is not to be imagined but that 
if the Teſtator had compleated it, he . have given 
mee to his next . an, which he bes, here 


not done. 4 


Upon the ks heya being 4 an eel: Lent of 
501. to each of the Executors, and no Diſpoſition of 
the Surplus of the Perſonal Eſtate, the Executors are 
but Truſtees with Reſpect to ſuch Surplus, which muſt 


go to the next of e, rene to on Beatute ua 


9 
2 
FP 


Ur Matthew Juniſin WOW Lira Cale 160. 
Lexington. 1 : T9 11 


AB Tenant for three Lives to him and his Hers, al. 5.8. Liſle | 
ſigns over his whole Eſtate in the Premiſſes by bin and h. 

| Leaſe and Releaſe, to J. S. and his Heirs, xeſerving 
Rent of 101. a Year to the Aſſignor, | his Exccutors, _— 
Adminiſtrators and Ae us, with ane . upon Non - — — 
bay ment the Aſſignor and his flein might re- enter, and ving a Rent 
the Aſlignee covenants to pay the Rent to 4 the Aſ- 8 
ſgnor, is Eraser: and Alvin ç. © tn ad | 


| Ecutors and 1 not *. Heir are entitled to the Rent, 


1 * 


Objefted, This Rent reſerved comes in | Lien of Lat 
and as the Land would have e's to the Aſfignor and 
his 


iv Ferns Ss Trin. 719. 


60 x Inſt, 


(b) 2 Saund, 
307, 367. 


tors and Adminiſtrators during the I 


bis Heirs, ſo ſhall the Rent; and this is fardker Imp 
by the Proviſo, ſays the e =o tie Heirs 


| ſhall enter. 


On the ochir Side I inſiſted, ivr the * tin 
parted with his whole Eſtate for all the three Lives, 
i had no Reverſion left in him to which the Rent 


could be incident; and therefore it being by expreſs 


Words reſerved to the Executors, it ſhould go to 
them for the three Lives. That in Caſe one Keitel in 


Fee ſhould leaſe the Premiſſes for Years, referring a Rent 


to the Leſſor and his Executors, this would prevent tbe 
Rent from going to the Heir, though he had the Re- 


verſion, and the Rent in ſuch Caſe would (a) fink 
after the Death of the Leſſor, and would not go tothe 
Executors, becauſe they would not be intitled to the 


Reverſion to which the Rent was incident: 80 if Te- 


nant for three Lives were to make a Leaſe for Years, 
reſerving a Rent to him and his Executors, it would not 


go to his Heir, neither to his Executors; but in the 
Principal Caſe, there being no Reverſion to which the 
Rent was incident, it 8 be reſerved to the Execu- 
tors, For LH ISPRVEIAE; 2 1 


That when the whole Eltate was antes ar, 


ſaving g a Rent, the Reſervation of the Rent was like 
a new Grant from the Aſſignee, and there was no 
Doubt but a Rent might be granted or aſſigned to one 


and his Executors for three Lives. That in Sache verel (b) 
and Frogate's Caſe, where à Man ſeiſed in Fee leaſed 
the Premiſes, reſerving a Rent to himſelf,” his Bxecu- 
erm, it Was the 
Words [during the Term] winch made it a * r 
vation to the Heir. 


| Cur Ir is a a plain Fr br” no erde of mooting 1 
xii is no Reverſion to the Aſbgnor, and the Rent is by 
ET exp 


„„ ˙ Rt EE 


e * at Laab 1 it to be e 


()NE makes his Will and in? 


pelle of the nd is not 2 cri wink but a * 


1 2 — td... att. * pd ROT 
EROS * 
„ _ 
* * 


De Term. s. Trin. 1719. 857 


expreſs Words reſerved. tothe Executor, the Proviſo * 


Gl Heir to enter is not material, as long as the Reſer- 
vation of the Rent is to the Executor, for in ſuch 


N 


1 


Cuaſe the Heir is a Truſtee for the Executor ; ; fo diſ- 


mils the Bill with Colts. TS TH e 


| A (a) this Matter came on again by A Bill N 
of Interpleader of the Duke and Ducheſs of Rutland 5 * 
Daughter, Heir and Bxecutrix of Lord Lexington; 

at the Hearing of which, Sir Matthew. Jenniſon made 
Default; and ARS Chancellor King ſaid, that if the 
Reſervation were void, yet the Covenant muſt be 


plainly good, which was to pay the Rent to the Exe- 


cutors and Adminiſtrators of A. the Aſſignor; but the 


Court inclined that here being no Reverſion, the Rent 


during the three Lives might be well reſerved to the 


tors, | | 
; 4 0 1 , 4 1 be 3 


Baugh wks Eiben . 
Lid Chan- 
Al Parker, 


_ 55 a) doe Lan to One of the 
A. and his Heirs, in Truſt to pay the Teſtator's Ne 
Heir at Law 2001. and there are three Witneſſes to Will s = 


the Will, one of which: is 4 aN the Deviſee > thele par _— 
ds. Y Land; Whe- 


ther not a 
| go Win i hn nth Land wit Coma of Wray? 


The Heir bring 8 is Bill to 1 favs peach the Will = 5 
Want of three — Wi in Regard 4. the 1 


BY E EN 


| Wherqupen Sir Buer Abe 3 that it had 5 
n determined in the Caſe of (b) Hildyard VEE © (5) Can. 
a — by Lord Chief Juſtice Holt, that the Will ass: 
7 OM > 


We 


Party intereſted. 8 CRT: Oe v 


— 


F 7 en IT © OO. en er I—_, * 
* — 8 * 


9 LIGEPDNBRSICE SE et IEC) eng bs > 12 


Lf 
"29 
| : 
4 

* 

| 

| | 
* ; 
'N 
= 
k 4 
bells 
WF 

| x 
vi 
449 
4 P 
4 . 


One bor- 
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nn... 


” to this Deviſe only, was void, and then 4. would be , 
Bhs ; good Witneſs as to the Reſt (a) of the Will, | 
Nay, that even with Reſpect to the Lands deviſe 
to A. if 4, had aliened ſuch Lands without any Coye. 
nant or Warranty, or had not by taking the Rents ang 

Profits been liable to Account, he woall, according to 
the above mentioned Reſolution, have been a good 


Witneſs to the whole Will; juſt as if 4. had ben 3 


1 _ Legatee of Money, and (b) had releaſed 'the Legacy, 


there could in ſuch Caſe (as every Day's Experience 
ſhews) have been no Objection to his Evidence. 


The Court ſaid nothing as to this Point, but that 
the Heir ought to have conteſted the Will at Law; and 
if it had been adjudged againſt him there, (vz.) that 
the Will was good, then he might have come here for 
the 2001. wherefore retain the Bill for a Year from 
Michaelmas Term next, that the Plaintiff may have two 
Aſſiſes to try this Will, but let the Plaintiff pay the 


Cie 162, * Marlow verſus Pit eld. 
NE Pitfield an Infant, whoſe Eſtate was conſiders 
during his able, bur conſiſted chiefly of a Reverſion after 
— 4 his Father's Death, having married without his Father“ 


che buying Conſent, was thereupon diſcarded by him, and forced 
of Neceſſs- to take a Houſe for himſelf and his Wife. Not long 


ries, and af- 


ter wards co- after this he attamed his full Age, and having during hi 


Aube Infuncy borrowed Money (which Money fo borrowed 


Age deviſes # be | „ 
his Land amounted to 1301.) and therewith bougbt ſome Ne 


for Payment ceſſaries, made his Will, derive his Real Eſtate to 


. 


ebts ; | *. ee | «& 2 | 
this Debt Truſtees for the Payment of his Debts” with In. 
contracted ſt Ritt 493 00709 \ ri} {x1 WEIF 6 + he - ts 48. 
during Ia- terelt. , Oey 

fancy is | 


within the } | | Oe reg: The 
Truſt, | 


" 


e — 
66 
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The Queſtion was, whether the Monies «Cually ad- 
ranced to the Teſtator Pitfield during his nn were 
to be paid within this Truſt? | ; 


| His Honour the Maſter of the e Rolls took J Time to 
conſider of it, and now gave his Opinion that this 
Money actually lent to the Teſtator, though during 
his nn was within the Truſt and an to be 
paid, | 


Firſt, The u alu thet if an Infane be ſued 

in an Aſumpfit for Money lent him during his Infancy, 

the Defendant may plead Non aſſumpfit, and give the In. 

fancy in Evidence, which demonſtrates that the Promiſe 

or Contract is void; and therefore to be given in Evi- 

dence on Non aſſumpfit, as was reſolved by Treby Chief 

Juſtice. (a) And the Diverſity is betwixt the Deed or (-) Salk, 

Bond, and the bare Promiſe of an Infant; for though 3 
tte latter be merely void, ſo as to enable che Defendant 
to plead Non aſſumpfit, yet in Caſe of the former, the 
Infant cannot avail himſelf of en > Non I Face 
tum, but muſt plead his Infancy. 


ond! 55 Thou 45 the Tae be, K 1 © one e afhually In Infant b bor- 
lend Money to an Infant, even to pay. for 2 les, er a pie | 
yet as the Infant in ſuch Caſe | 2 walte and miſa P 


ply 5. 
it, he is therefore not liable, ng to the Reſolu- Payment of 


tion in Saſk. 279. it is however NE in Equity; eines 
for if one lends Money to an Infant to pay a Debt for topay dig in 
Neceſſaries,, and in Conſequence thereof the Infant does 1 
bey the Debt, here although he may not be liable « 

Law, he muſt nevertheleſs be fo in Equithg! becauſe 
in this Caſe the Lender of the Money ſtands in the nos 
0 Place of the Perſon paid, wiz =_ Creditor for (ö) Vide ante 


Neceſſaries, and ſhall recover in Equity, as the other fa 
ould have done. at Law. e 5 


a 1 „„ 


DB 3 F . 8 


* 
C and 
” 11 1 - 


17 - : 
N ; , : * : 
birdy, c 
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Thirdly, His Honour thought that as Equity ſhould take 
Care of Creditors, ſo it ought to ſhew it's Concern for 
Infants, and not give any Encouragement whereby theſs 
might be drawn in during their Infancy to take up ſuch 
Sums as might ruin them; and therefore had there 
been in the Principal Cafe the leaſt Circumſtance cf 
Fraud, or had the Money been advanced to ſupply 
the Infant's Extravagancies, he ſhould have of 2 
different Opinion; but here the principal Sum being 
but 1301. and the Infant's Eſtate conſiderable, and he 
being on his Father's Diſpleaſure left deſtitute and 
_ obliged to borrow Money for his neceſſary Support, it 

could not be imagined but had the Teſtator been now 
living, and been aſked the Queſtion, whether the 
Debts which he had actually and without Fraud con- 
trated, ſhould be paid within the Truſt ? He would 
have ſaid that they ought to be pae. 


| Wherefore conſidering all Circumſtances, and parti 
cularly ſince he did not barely deſire that his Debts 
ſhould be paid, but with Intereſt alſo (which is unuſual); 
it was decreed, that this Money actually lent as afore- 
ſaid, though during the Teſtator's Infancy, was within 


. wp Bu | C73 Ex Parte Salkeld. OAT. BR. 7 
cellor Parker. U t e lan. 1 © 
8 FAkkeld was a Clothier in Town, and Hale made Cloth 
comes into s in Wilſhire 3 Salteld was indebted to Hale in 180 
Commiſſion : l 

of Bank- for Cloths, and afterwards by Bill of Sale aſſigned over 
ruptcy, and theſe Cloths int al to his Father-in-Law' Jackſon to- 


s prevailed him to Fackſon. 
(being in- | 


proves his | 2 RE | | 
Debt, and wards Satisfaction of a Debt pretended. to be due from 
on to be an OA. 
Aſſignee, | Hu 
formed that otherwiſe he ſhould loſe his Debt) yet if the Bankrupt has no Eſtate, the Credr 
tor may take the Bankrupt in Execution, if he will wave any Benefit of the Statute. 


* 4 4 * * DI ; 
# . 7 7 | 7 | E © +4 © ; ; 
a oats 2 © J. | 1: 197 
— 5 / 0 4 . * + * 1 # 8 N. * 1 a 
* PAO 1 — , ” , R 7 WY 8 


P 


n Fel a wo 


Ka . an . at 150 "A lt G _ 
having obtained Judgment took” him wy Execution on 
a Ca. SA. _ this was about two Years ſince; ai Act 
was made the 


(4) laſt Seſſions, whereby a Bankrupt, in 68 Vide 


Caſe he ſurcenders hie, be examined; -and four 5.0%; 


Fifths in Value and Number of his Creditors ſign his 
| CHO and teſtify heir C 
GOT 7 CEETISY A oh it 


* . "TY «4? ; 11 54 1 * 7 i 


La 


a Commiſſion! of Bankruptcy | againſt * Salkeld, © 


which Hale is prevailed on to come and be Allignee, ; 


— 1 is to 9 55 hey 


. ge: . 
a | Sa get A 


af ter 1 * the Bunkey ot 8 Faber Es | ate out aq 


being told that otherwiſe the Bankrupt's PAC UPLAW 1 


vould fink che/Bftare and ger him diſcharged." 


5 N * * ; * F „ 13 * > 
"4 * 


ons that the Ba ry iini 
wt fome few Silly: and 


Sales hl Banken pt petitiony e he eight by di 72 


was taken in Execution, had come into the Commiſſion, 
and proved his Debt, nay W 


Commiſſion, and that this had been often ſettled ; nor 
could it make any Diverſity, whether the Bankrupt's E- 
ſtate was great or ſmall, for the Creditors could have but 


all: That though Hale had propoſed wrong all Benefit 
On, yet G 


and Advantage accruing from the Com 
was now too late, he having come in under it, proved his 


Debt, and conſented to be Aſſignee, which was a plan RY 
Election to proceed this Way, 520 Eph once N 2 


could not be waived. GN * 


on the oe Side it was. rofſte; chat if OW ap- 1 

peared on the Bankrupt s Side, and an honeſt Debt on 

eint 8, es 7197 7 not to o interſſre, in Pre- 
5 57 D 1 | 


Eſtate wi | 
me delpene Debt. 9 4 


charged out of Execution, ſince Hale, at whoſe Suit he 


the Aſſignee under the 


— 


—— 


5 That here was Fraud pee; _— 4heB 


Cl | be Term. s Trim. 17 15 8 
- ice of the Bonet Sd ani in N of the 
fraudulent e . Lord chmee, me | 


2 


1 took out the Commiſſion, elch = 
be intended in Favour of the Bankrupt, and not of his 
Creditors z whereas the Creditors Nenn is * * Proper 

End of laing out Commiſſions. 1 | 


; ? 0 


A That it migbt be thought ease Ha — 4 


tors coming prove his Debt before the e in order to 
83 oppole the Bankrupt's Diſcharge; and I Was m"_ to 
and proving be reaſonable by Lord Chancellor. b 


may be to opp6ſe the Bunkrype $ being diſcharged, 


TN INF 1 1 + 
11 5 A 4JE; 


That the Rake it's n bern ip "y 
that a Creditor could not come in before Commi 
and then detain the Body of the Bankrupt in Priſon, 
was, becauſe it would be unconſcionable the Creditor 
ſhould detain the Bankrupt's Body in Cuſtody for 
Non-payment of his Debts, and yet ſeiſe all his 
Eftate wherewith he was to pay them; but this Cue 
differed, the Bankrupt having no Eſtate left to ſeile, 

od Regard all had been before made 1280 * the Bil of 
Sale to his Father-m-Law. 9 


No Election That er Res ſotz why thi Creditor houkl not 
in Caſe of a 


Creditors detain the Bankrupt's Body in Prifori for à Det, 
coming in yas becauſe by coming into the Commiſſion the 


under the 


Commiſion Creditor elected to have the Benefit of the Bankrupt' 


to be paid Eſtate towards ſatisfying his Debt, and therefore ought 


out of the 
Bankrupt's tO Waive his Krim Execution of the Body; but here - 


Effects, if 


no Effect. could be no Election of an Eſtate where there was none; 
and this was like the Caſe of an Hegi to extend the 
Moiety of the Land, where after fach an Execution, | 
the Plaintiff, it was true, could-. not take the Perſon 


- Defendant, — if the Sheriff ſhould return 


1 that 


n 15 08 F- 0 
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that 5 was o Land, this would be no legte, e 
and the Plaintiff might afterwards take the Body « 
the Defendant. Notwithſtanding, . that in this 

the Creditor, to ſhew he was Cakes there was no E- 5 
ſtate of the Bankrupt leſt to be diſtributed, Was. willing „ 3 

to waive all e — ae poder: . SO 


miſuon. S x 


1 | | * £ ny” 


„ This e 18 i pain J tel 0 out . e Argument . 
1h * the Bankrupt's Father · in- Law to diſcharge 11 
the Bankrupt out of Cuſtody 3. the Propoſal is fir © on — A. be ſued 


the Creditor's Side, to waive any Benefit under the 8 1 
Commiſſion, and therefore ought to be accepted; the Father in 


Creditor cannot be ſaid to elect to be ſati out of . 
the Eſtate, where there is ws een mare r 


ary diſtinguiſhes og Cale. 10 914! 


I will not. a | this e to the Fre 
of a Creditor, — it appears on the Face of the 
Thing, that the Commiſſion was ſued out in Favour of 
the Bankrupt himſelf by his Father-in-Law, and not 
for the et and anden oF SRO. (0 


| Pinbuty verſus Elkin. 2” Cale 16s 
ON E makes his Wife Execurels: and je her all en 58, 
his Goods and Chattels ; provided that if be ſhall 7% . 


die withous Iſus by the ſaid Theor, 1 after ber De- fed of « Fer- 


ceaſe 801, ſhall remain to the Teſtator's Brother FS. ae Th. 


afterwards the Teſtator 1 1 1 dies | 

HOES: | ans Iſſue 
by him, that then 801. hal pd ci Bar, v. — * 
| Ges in the Like of the Wiſe, . 


Th S. the Teſtator $ Brother de ies in hg 1 m af | 
the Teſtator's Wife, and then. the Wife dies without 
Ilue, upon which he en, were, Firſt, "Ron 
this 


4 
\ 


„ . 
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P _ 50, 3 


* 


8 Legacy of 80 l. was ori 2inally. ood, it WP to take 
Effect in Caſe the Leer 8 Witt ſhould der eber 
Tfue by the Teſtatot 2 * 17 Nef 

— Whether if originally good, it was not 
ince become void by the Death of J. &. the Legate 
in the Life-time of the Teſtator's Vas, and LN the 


N beprepelf 


Ibis Caſe being argued e! Lord 7 chanel 1 

' Toidſhip took Time to conſider of | it, and r "HOW: _ 

| Judgment. eee ON ee 

The tren He faid, that the Words d 1 i ie 
Werde * had ſeveral Senſes (a); as 1 yo 'Senſe, LY 
ea.” ic. there was a Failure of Iſſue of Tenant in Tail, fo a 
2 to intitle the Remainder-man, or Reverſioner to a Fu- 
—_— * medon in Remainder or Reverter, which is, whenever 
dere i is a Failure of 1 ae ther OE of Denne in 

| Tail „ in eh N ee 4 4 4 
DIS Abother Senſe of 4 47 ying hho Ive was, 

if the Party died without ever having had Iſus, and that 

was the Senſe put upon theſe Words in the Caſe of Brat 

_ verſus Pildridge, cited in 1 Sid. 102. and in 1 Kb. 248, 
462. where a Man gave a Portion with his Daughter | 

in Marriage, and the Husband Covenanted with his 

| Father-in-Law to repay him 500 l. Part of the Portion 

if the Daughter ſhould dye without Iſſue within two 

+ few Years after the Marriage; the Daughter had Iſſue with- 
in two Years, but ſhe and afterwards her Iſſue died 
without Iſſue within the two Years; and the Cale 
coming on in Chancery was referred to the Opinion of 

four Judges, who all held; that the Father ſhould not 

have any of the Portion back again, in Regard it there 


once had been Iſſue of the Mags; 


eee — Thirdy, 


A * 
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Thirdiy, But by the third Senſe of a Perſon's dying 

without Iſſue, is intended, without leaving Iſue at the 

Time of bis (a) Death, and in this Senſe the Words ( Ante | 
[dying without Iſſue] ſhall be taken in the principal 0ſt in Err, 
Caſe; which indeed ſeems to be the natural Mean- verſus 2 
ing of theſe Words: For taking the Caſe to be that 
J. C. dies leaving a Son, and afterwards that Son dies 
without Iſſue, and one ſhould aſk any Gentleman (not 

of the Bar) whether J. S. died without Iſſue? It would 

be naturally, truly and properly anſwered No: F. S. 

did not die without Iſſue, but left Iſſue a Son; but that 
Son is ſince dead without Iſſue, ſo that nom J. S. is dead 
without Iſſue; for the Words [die without Iſſue] are 
relative to the Death of the Party, and it is plain, 
that at J. S. s Death, when he left a Son, he did not 
die without Ie n, 


Moreover, in the Principal Caſe, the Words import 
ſtrongly that they are to be intended in this Senſe (to 
wit) dying without Iſſue living at the Party's Death, 
| becauſe the Leagacy of 801. (being the Legacy in Que» 
ſtion) if the Wife ſhould. die without Iſſue by the Te» 
ſtator, then after her Deceaſe is to remain to the Teſtg- 
tors Brother (b),, which Words then after, i. e. immedis (l cf = 
ately after, would be inconſiſtent and repugnant, if the Hugh: ver- 
dying without Iſſue ſhould be taken in the other Senſe 3 
whenever there {hall be a Failure of Iſſue; for this 5 
would be carrying the Payment beyond the Day; it 
would be as abſurd as to appoint the Day of Payment 
to be to Morrow, if it ſhall rain this Day 'Twelve- 
month, which is to make the Condition over - reach the 
Day of Payment. 


Alſo his Lordſhip ſaid, that taking the 80 J. as in- 
tended to be given whenever there ſhould be a Fai- 
lure of Iſſue of the Body of the Teſtators Wife by 
. — bim; 
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him; this would be a ſtrange Clog upon a Perſonal 
Eſtate, and ſubjecting it to the Payment of a Sum of 
Money (as it might happen) one Hundred Vears hence, 
w hben it would be no Kindneſs to the Legatee, in whoſe 
W Favour it was (4) Perſonally intended; but by that 
verſus Time he muſt be ſuppoled to be dead, and it might 
Epe, 196. be difficult at ſuch a Diſtance of Time to find out 
his Repreſentatives. Not but that a Covenant to 
(3) Vide poſt a Sum of Money when there ſhould be a Failure of 1{- 
in Pha ſue of the Body of B. would ſurely be () good. 


verſus Pley- 
del, 750. 


As to the other Point in the principal Caſe, that 
the Teſtator's Brother who was the Legatee of the 80 
in Queſtion, was dead before the happening of the Con- 
tingency, that is, before the Teſtator's Wife died with- 
out Iſſue, the Court ſaid, they were of Opinion, this 
Poſſibility would go to the Executors of the Leg. 
| tee. That it was true in Swinburne 461, 462, Oc, 
ſome Caſes were put which ſeemed to import the Con- 
trary; but thoſe Caſes were fo darkly put, and with 
fo many Inconſiſtencies, as to be all over-ballanced by the 
Opinion of Lord Nottingham in 2 Vent. 347. (Anommu 
Caſe) where a Man deviſed 1001. to A. at the Age of 
twenty-one Years, and if 4. died under Age, then to 
B. B. died in the Life-Time of 4. and afrerwards 4. 
died under Age, yet decreed that the Executors of B 
' ſhould have this 100 l. eee RT 


— 
— 


bil Therefore decree that the Plaintiff ſhall have his 
Legacy of 801. with Intereſt from the Death of the 


Teſtator's Wife, and alſo his Colts. 


Iz p ̃7§XE“ll 
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© Caſe 165, 
e Lord Chan- 
ark biden e ee earn. 
F HE Plaintiff examined Witneſſes de bene eſſe, and Ser more re- 
L afterwards examined them in Chief, and the C4 % 


nde * Caſe, pet 
Cauſe was heard; but the Court taking Time to con- 723 


der of it, and the Defendant obſerving that ſome of 8 : 


; p : x * 
n : ; * 1 * 1 5 a „ . fy « 
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the Witneſſes examined by the Plaintiff to prove the publiſh De- 


Vill in Queſtion (which was by the Plaintiff alledged to To 4% in 
be made by Sir Robert Caun the Defendant's Father ſub- —— 
ſequent to that Will under which the Defendant claim them with 
ed, who was the younger Son of the {aid Sir Robert u, Depot 
(ann) had confeſſed, that they would not ſwear the e Cauſe, 
Defendant's Father did ever ſign the ſaid Will, and that Paahin 
yet the ſame Witneſſes, when examined in Chief, had oa 
ſworn poſitively the {aid Defendaut's Father Sir Robert © © 
Cams did fign the Will, which pretended Will was alledged 

by the Plaintiff to have been ſuppreſſed by the Defen+ 

dant's Mother-in-Law, and by the Defendant bimſelf. 


The Defendant having Reaſon to believe, that the 
Witneſſes when examined de bene eſſe, did not {wear ſo 
fully, as they had been prevailed upon to do when ex- 
amined in Chief, petitioned the Lord Chancellor, that 
theſe Depoſitions de bene eſſe might be publiſhed, or at 
leaſt that his Lordſhip would be pleaſed to order them 
to be brought before him for his Inſpection, which in 
this Caſe his Predeceſſors Lord Sommers and Lord Com- 
ber had done, in order to ſatisfy themſelves whether the 
Cauſe which had ſlept ſo long as . Years, ſhould 


proceed or no, 


And for the Petition it was urged,) that it could not 
be thought that the Plaintiff himſelf ſhould oppoſe this 
Prayer, it being only to diſcover Truth, which the 


Plaintiff would hardly own he was afraid ſhould be diſ- 


covered. 


ä 
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covered. That though this was not known to have 
been done before, yet the Reaſon was, becauſe it might 
be a Wrong to the Defendant to have theſe Depoſitions 
publiſhed; for that the Defendant would have no Oppor- 
tunitꝛy of croſs-examining the Witneſſes which the Plain. 
tiff had examined de bene eſſe; but when the Defendant 
himſelf defired to have theſe Depoſitions publiſhed, o- 


CD 


n.. 


Lord Chancellor; It is admitted on both Sides, that 
what is now aſked, (viz, the Publication of the Depoſi- 
tions taken de bene eſſe) was never yet done; and 
it being without any Precedent, there ought to be very 
The Reaſon ſtrong Reaſons to prevail with the Court to do it. The 
| ing a Wit- Reaſon why the Court allows the taking of Depo- 
755 de bene ſitions de bene efſe is, either from a Contempt of the 
: Party in not anſwering, and thereby preventing the 
Joining of Iſſue, or elſe where the Party is in Danger 
of loſing his Witneſſes in Caſe of Death, by Reaſon 
of Sickneſs or Age, ſo that there may be Ground to 
apprehend their not living to be examined in Chief; 
but if theſe Witneſſes do live and are examined in 
Chief, their Depoſitions de bene eſſe ſhall fall to the 
Ground, and are as it were buried, having anſwered the 
whole Purpoſe for which they were taken. 
Whethera If the Depoſitions de bene efſe in the preſent Caſc 
for Perjury Were to be publiſhed, or any ways made Uſe of againſt 
I the Witneſs ſo examined de bene eſſe, ſuch Witnels 
taken de bene Ought to have a Copy of the Depoſitions before he 1s 
. examined in Chief; to the Intent that he may have 
| due cautionary Means allowed him, to prevent his con - 
tradicting himſelf, which is always done in the like 
Caſes; alſo many Queſtions might ariſe, if it ſhould hap- 
pen that the Depoſitions de bene efſe were quite contra- 
dictory to the Depoſitions in Chief; for I do not think it 


e es 
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can be pron, at * Low, PREY FR no Iſſue | 2 as 
there muſt be before the Depolitigns are taken i in nk, 


And as to ſeeing. theſe ſepoſirions aplelf, it. is 
true, Lord Sommers and Lord Cowper did order Copies 
to be brought to them to inſpect; but that was for 
enabling. them the better to judge whether. the Plain- 
tif in thoſe. Cauſes, after ſo long Time. elapſed lince 


ceed to a Hearing; but as this Cauſe has ſince proceed - 
ed to a Hearing, for me to read theſe Depoſitions de bene 
eſe in my Study, if I ſhould there form an Judgment. 
upon them, it would be ſtrange that That houla guide 
me, which no other Perſon | is "to know any 1 bag of. 


found my Judgment upon ; that ſo when I have giyen 
ir in wy Cauſe, others may | be at t Liberty to judge of me. 


fuſing to publiſh the' Depoſitions' taken de bene eſe. 


Depoſitions inſiſted very much, that what was aſked 
was without Precedent; tho what was now ſurmiſed 
muſt have often before happened, and nothing was 
ſworn in the Depoſitions after Iſſue joined, but what 
was very probable, namely, That à Father who bad 
made his Will in Favour of his youn nger Son, on that 
younger Son's drawing his Sword/apainſt his Father, and 


voke this Will which he had: wer wha nen in Favour of 
ſuch e Son. 


* DE 


p * Cro. = 3575 Taft. 16) . 

_ taken de hene efſe, upon à Bill to perpetuate the Teſtimony -J 
Yea, where there is no Iſſue joined, on the Death of the Witneſs 

may be read in Evidence. Carth. 26 6 


the Commencement of them, and ſo many Tranſac- ' 
tions in them, ſhould be allowed after the Plea to pro- 


No, let all People be at Liberty to know what 3 


Whereupon the Petition was dilmilled, the Court 0 


attempting to take away his Life, ſhould afterwards re- 


| Note; Mr. Vernon who was againſt oubliſhing theſe - 
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At the Roth. 5 TSS | . e 
cited in F- | HE Defendant, in Conſideration of two Guineas 
cedents in 


0-4 paid down, did by Note under Hand agree 
| 534 by to transfer 1000 J. South-Sea Stock at a fixt Price at 
the Name the End of three Weeks ; the Plaintiff on the Day de- 
_ But- manded the Stock, and offer ed to pay the Price; 4, 4 
zr-. > on the Defendant's inſiſting that he would only pay the 
quity will Difference, and not transfer the Stock, the Plainrifth brings 
(nt 2 this Bill for a i Performance, and to have the 


formance of Stock aſſi l 


an Agree- 


ment to transfer dard . 


| Objeficd, That 35 com N a ſpecific Execution 
of Contracts muſt be lowed to be diſcretionary in 
this Court, and there was not a Single Inſtance or Pre- 
cedent, where it had been done in ſuch a Caſe as this; 
that the Plaintiff was put to no Inconvenience, fince 
the Defendant had offered, and by his Anſwer conti- 
nued to offer, to pay the Differenss; ; that the Plaintiff 
might for aſking have the ſame: Quantity of Stock 


an Y where L <4 the Gel Indeed, had the A. 
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greement been for a Houſe or Land, which might be 


a Matter of Moment and Uſe, in that Caſe (ſuppoſing 


all Things to have been fairly tranſucted) there might 


de ſome Reaſon why Equity ſhould execute ſuch Agree- 


ment; but in a Matter of fo little Conſequence as the 
preſent Caſe, there could be no Neceſſity for this Court 


to interpoſe. 


cu: The Plaintiff ought to have an Execution of 


the Contract; for the Agreement is a fair one, and in 


Writing, and Part of the Money paid. Suppoſe the whole 
Money had been paid, ſhould not Equity have executed 


it? If ſo, where is the Difference betwixt a great Sum 
and a ſmall one? If the Agreement had been to 
transfer Stock or pay tlie Difference, this might have 
looked like Stock- jobbing; but the Plaintiff, as is proved 


in the Cauſe, refuſed to let the Note be ſo penned, 


notwithſtanding that the Defendant, had deſired it. De- 


creeing an Execution of ſuch an Agreement, is beating 
down and preventing Stock-jobbing. Wherefore let the 
Defendant transfer 1000 J. South - Sea Stock accounting 
for the Dividends, and paying the Coſts; and let the 
Plaintiff pay the Defendant Intereſt for the way 


from the Time that it ought to have been paid, accord 
ing to the Contra” {ff ah be 0 


i «vc 


But afterwards on an Appeal, the Lord Chancellor 


Parker reverſed this Decree, delivering his Opinion with 


great Clearneſs, that a Court of Equity ought nut to exe- 
cute any of theſe Contracts, but to leave them to Law, 
where the Party is to recover Damages, and with the 


Money may if he pleaſes buy the Quantity of Stock 
agreed to be transferred to him; for there can be no 


Difference between one Man's Stock and another s. It 
1s true, one Parcel of Land may vary from, and be 


more commodious, pleaſant, or convenient than another 


Parcel of Land, but 10001. South-Sea Stock, whether it 
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be A. B. C. or D.'s is the ſame Thing, and in no Sort 
variant; and therefore let the Plaintiff, if he has 2 
Right, recover in Damages, with which, when received, 
he may buy the Stock himſelf. | 


3 Wind verſus Jekyl & Albonc. 


Lord Chan- 


cellor Parker, „ | Es | 
4. deviſes a NE poſſeſſed of a Term for Years deviſed it to 4 
Fr for — for Life, Remainder to B. B. in the Life-Time of 


for Life, Re- A. deviſed his Remainder to 72 8. who deviſed it over; 

Cn © upon which the Queſtion now was, whether 4. (the De- 
Life of B. viſee for Life) being dead, the Deviſee of J. S. ſhould 
ceviſes is have the Term, or whether it ſhould go to the Admi- 


Remainder, ** x . „ 7 

This is good, niſtratrix de bonis non, with the Will annexed of B.? 
and amounts | ES. 1 1 | 
to C. 's declaring by his Will, that his Executor ſhall ſtand poſſeſſed of the Term, in Truft 
for the Deviſee. Jide Pollexf. Rep. 44. Yeizy verſus Pinwell, this very Point determined 
16 Car. 1. by the then Lord Keeper. *I „ 


For the latter it was objected, That here were no Cre- 
ditors or Purchaſer for a valuable Conſideration con- 
cerned, ſo as to merit the Aſſiſtanee of a Court of E- 
quity; that in the Notion of Law, 4.'s Life was of 
longer Continuance than any Term for Years, and the 
Law muſt be the ſame either in the Caſe of a long or 
ſhort Term; and ſince the firſt Deviſee for Life might 
poſſibly ſurvive the Term, and ſo the Deviſe over be 
good for nothing, for this Reaſon B. had originally but 
a Poſſibility. Then if nothing veſted in B. until the 
Death of 4. who during his Life had the whole Term 
in him, (as the Law ſaid he had) it followed that 5. 
having nothing in him till the Poſſibility fell, could 
transfer Nothing to another, Nihil dat qui non batt; 
and that B. the Deviſee in Remainder could not aſſign 
over this Term, was ſaid to appear from a Caſe cited in 
4 Co. 66. b. Fulwood's Caſe, as alſo from 10 Co. 47: l. 
Lampetr's Caſe, where it is obſerved to be the Wiſdom x 


n LS ttc did. 8 _—_ 4 R _ *** 
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Fl Law, that Poſhbilities and Choſes en Action are not 
grantable over, (fo that Poſſibilities and Choſes en Action 
were put on the {ame Foot) and it was plain that a Bond 


or Choſe en Action was not aſſignable, but the Aſſignee 
muſt ſue in the Aſſignors Name. 


Againſt which I urged, That however the legal Tigle 
to the Remainder of this Term after the Death of A. 
might belong to the Adminiſtrator de bonis non with the 
Will annexed of B. yet this Court which conſidered the 
Intention of the Parties, and particularly in Wills, would 
look upon the Adminiſtrator in this Caſe but as a 
Truſtee for the Deviſee; juſt as if B. had by his Will 
giren the Remainder of this Term to J. S. and made 
J. N. Executor quoad the Term, this had been plainly 
making the latter a Truſtee for the former ; that agree- 
able to this were former Reſolutions, as in Moor 806. 
Cole verſus More, where one poſſeſſed of a Term deviſed 
it to A. for Life, Remainder to B. and made A. Execu- 


tor, B. deviſed his Remainder to C. and died in the Life 


of 4. and in order to defeat C. of his Intereſt, A. aſſigned 


bis Term to a third Perſon. Decreed by Lord Chan- 


cellor Elleſmere, that 4, the Executor and Deviſee for 
Life was a Truſtee for B. and ſhould not be at Liberty 
to deſtroy this Remainder, but that the Executor ſhould 
preſerve the Leaſe, ſo as it might go according to the 


Will with the Performance whereof the Executor was 


intruſted. 


Nay, in 1 Chanc. Caſes 4. Goring verſus Bickerſtaff, 


when the Truſt of a Term was deviſed to 4. for Lite, 


Remainder to B. it was agreed by all in one uniform 
Opinion, (ſays the Book) that B. might aſſign over 
this Truſt, which goes further than the former Caſe, | 


as it ſhews that a Truſt of a Term in Remainder may 
be transferred over by Deed. . Oy 


. 


* r 
r 1 KN FP 7 


* 


* "I m * FI 3 888 3 <a. 


„ De Ter erm. — Michaelis, mw 


IL 


I, And 25 to what was cited Powe: Liddy Cale, ol 
Poſlibilities and Choſes en Action are put upon the ſame 
Foot, it being plain an Obligee in a Bond might de- 
viſe away his Bond, there could be no Doubt but the 
Deviſee over in the preſent Caſe might deviſe his Re- 
mainder. So if B. the Remainder· man ſhould have af. 
ſigned over his Intereſt for a valuable Conſideration 
| paid by the Allignee, though this was void at Law, yer 
it had been * good in Equity, and whenever ah Re. 
mainder of the Term had come into Poſſeſſion, B. had, 
as Truſtee for his Aſſignee, been compellable in Equity 
to have conveyed the Term to him; and it would have 
been as ſtrong, as if B. for a valuable Conſideration had 
covenanted to aſſign over the Pofhbilicy to the Purcha- 
ſer, whenever it ſhould fall into RO; which 
ſurely had been good. 


Lord Chancellor: It 5 been reſolved, ad the Law 3 is 
(a) 2Vol.in ſo, That B. the Deviſee in Remainder cannot (4) by Deed 


Gore and 


Cee, 42. allign over this poſſibility; for in Law no Bflate veſts 
1 5. during the Life of 4. and he having onen can 
transfer nothing. 


Ancientiy But the Law is very different now, as to Terms for 
there were Years, from what it was formerly; in ancient Times 


rarely an 


Leaſes for there were no Leaſes for Years, but what were for ſhort 


Years but ; | 
7 ears bat. Terms which were very lictle regarded ; this was the 


for a ſhore Reaſon why, if a real Action were brought againſt the 


Time; for 


Which Rea. Perſon who had the Freehold, and a Recovery was there- 
ſon they upon had, though by Covin, yet the Leſſee for Years, 


were eſteem- 


ed tobe of Whole Eflate was precedent to the Freehold, was (a) 
lels Conti- bound by this Recovery, and id not ot fal until the 


nuance than 
an Eſtate for 1 | | Statute 
Life; and | 


for the ſame Reaſon ſuch Leſſee could not at Common Law wy a feigned EF 
(a)1 T Inſt. 46. 


* That a Poſſibility of a Term 1 is ns aig for a good Conſider 
was (int aÞ ) determined in the Caſe of Theobald ver ius Duffay, in the 
Houſe of Lords, in March 1729-30. 
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Statute of 21 F. 8. cap. 15. and therefore the Leaſes 
for Years uſually made being but ſhort, a Life was 
preſumed to have a ws qu than any 'Term, 
and therefore the Deviſe of ſuch a Term after a Life 
was void, uh La tHe DCU, OTE e 


Again, a Deviſe of a Leaſe for Years differs from Diverſtybe- 
"© , A : . TWIX E 

a Deviſe of a Freehold or Fee-ſimple ; for Inſtance; Deviſe of a 

one cannot deviſe Fee- ſimple Land, which he has not Real Efate 

3 3 e e *% | and the De- 

at the Time of making the Will; but * Leaſes or per- viſe of a 


| 3 Oy | 2... Perſonal E- 
ſonal Eſtate, though they were not the Teſtator's at ls 


the Time when he made his Will, yet if they be deviſeall my 


his at the Time of his Death, ſhall paſs by the Will. Paten! E. 
Therefore, if one deviſes all his Real and Perſonal E- fate, and af- 


ſtate, and afterwards acquires more of each Kind, the purchase 


Real Eſtate acquired afterwards, ſhall not paſs ; ſecus _ Fon 
as to the Perſonal Eſtate; and yet the Intention of the tte Perſonal 


Party muſt have been the ſame as to both: But I rake Efzre that %s 
the Reaſon of this Difference to be, that with Regard — 


to the Real Eſtate bought after the making the Will, wall v5 
hah. f 3 and why. 

ſuppoſing that not to paſs, ſtil} there is one in Law ca- 

pable of taking it, (vis) the Heir; bur as to the Per- 

tonal Eſtate, if the Executor, though made before the 

acquiring thereof, does not take it, it is uncertain who 


ſhall. 


Thirdly, A Deviſe of a Chattel-Intereſt differs from & Peri of 
a Grant thereof, ſuch Deviſe veſting nothing in the .Intereſt dif- 


Veviſee until the Executor aſſents; from whence it fol- ex 


lows, that the Executor (a) is a Truſtee for the Legatee, Chatte In- 
"_ Reſpect to his Legacy, and this is. the only Rea- _ 
on why the Legatee may bring his + Bill in Equity Grantee is 
y the Legatee may bring his f Bill in Equity TR 
"3 Again ately by the 
So 1 85 | 4 | Yo $4) Grant; but 
uch Deviſee is not until the Aſſent of the Executor. (a) Farrington verſus Knightly, ante 544. 


: * Maſters verſus Maſters ante 424. ſed Vide Salk. 237. Bunter verſus 
— where the Court was in Doubt, whether a Chattel Real which the 
ſtator had not ar the Time of making the Will, would paſs thereby. 


PG As allo why the Spiritual Court cannot Decree a Diſtribution of 
© undiſpoſed Surplus. Vide ibid. Th 


— 
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or Poſſibility to J. S. for the ſame amounts to a Direc- 
his Executor is to convey it to J. S. and as this would 


Executor to deliver it over. The Office of the Execu- 


made J. S. his Reſiduary Legatee, and J. M. his Bxe | 


bad the Benefit of this Poſſibility of the Term? Surely 


in Remainder, had by his Will given the Remainder of 


againſt the Executor for his Legacy, Fuppoling i i to 
be a Truſt. 151055 


Then if the Deviſe be aa by way of Truſt, top 
poſe the Teſtator who was Deviſee in Remainder of 
chis Term in the preſent Caſe, had declared his Execu- 
tor to be but a Truſtee quoad the Term for & & had 
not this been good ? Doubtleſs it had, and it is as ſtrong 
when the Teſtator does (as here) Jeans this Remainder 


tion made by the Teſtator, that when ſuch Remainder | 
of the Term ſhall come in eſſe by the Death of A. then 


have been good, ſo the Bequeſt of the Remainder is 
tantamount, every Legacy 1 a Direction to the | 


tor is to purſue and perform the Teſtator's Will and 
Direction; 3 and this is his Digettion, 


tir ſup poſe B. the D in Remainder of this 
Term, had et that when the Remainder ſhould 
take Effect in Poſſeſſion, he, or his Executors; would 
convey, this had been good,' and the Covenantor, after 
ſuch Covenant, had been but a Truſtee for the Cove- 
nantee. Now why cannot this Truft be as well declared 
by a Wil as by a Deed? 


Or if the 6 in 1 the preſent Caſe had 
cutor in Truſt, ſhould not the Reſiduar ry Legatee have 
he ſhould, and not the had who would be but a 
bare Truſtee ; and therefore, (as has been rightly put 


at the Bar) if the Caſe had been, that B. the Deviſce 


this Term to J. S. 1 made Eh M. Executor quoad the 
> 0 Ke | Term, 
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en, thi ha been fluch good for it 5 ch Inn 
and not the Form of the Will which is to be regarded. 


By the ſame Reaſon then that if the Teſtator had 
made J. M. his Executor, quoad the Term, in Truſt _ 
for J. S. it had been good, even ſo when the Admini- 
firacor claims that this Legacy may be granted to him 
as Adminiſtrator. de bonis non, with the Will annexed of 
B. he muſt be a Truſtee quoad this Remainder of the. 
Term when it falls into Poſſeſſion, for the Deviſee; and 
23 a Conſequence of it, I decree that the Adminiſtrator 
de bonis non, Wc. of B. do aſſign. over the Term to the 
Deviſee of J. S. to whom B. Ger fed it. 


Naldred verſus Gilbam. gen. 
| 5 cellar Parker. 


* 
1 


Atherine Naldred ſeiſed in Fee of Lands of. about — Ven. 7 
50. per Annum had a Nephew named George Nal- vering verſus 


dred (the Plaintiff) and another Nephew called Richard 4. male , 


Gilham (the Defendant.) 'The Plaintiff Naldred was a- genug. 
bout three or four Years old, and Katherine the Aunt, on ber Ne- 


by Indenture of Covenant to ſtand ſeiſed, dated the phe, Ber 
26th of February 1707, ſettled the Premiſſes on her- in her Pow- 


{elf for Life, Remainder to her Nephew Naldred in © i which 
Fee, without any Power of Revocation ; but though there is no 


the Aunt beſpoke two Parts thereof, yet ſhe kept both _ 
in her own Poſſeſſion. Al cͤĩgterwards 

| 15 one ſeeretly 

and by Fraud, on Behalf of the Nephew, gets an atteſted Copy of this Settlement; and then 

the Party who made the Settlement burns it, and ſettles the Premiſles on another Nephew, 


The firſt Nephew's Bill to eſtabliſh the Copy of the firſt Settlement is diſmiſt with Coſts, 
Upon which the ſecond Nephew claiming under his Settlement, N. a Bill to have the at- 


\ 


3 delivered up, and has a Decree for it ; becauſe ſuch had been indireQly 
gain K : |; ; » #7 3 


Afterwards Mrs. Naldred being minded to ſettle the 
Premiſſes on her Nephew the Def:ndant Gilham, inſtead 
of her Nephew the Plaintiff Naldred, and adviſing with 

1 18 n ene ine 
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ſome Lawyer about it, was told ſhe had put it out of 
her Power, by having ſettled the Premiſſes abſolutely on 

the Plaintiff ; whereupon ſhe expreſſed great Concern 

ſaying ſhe had been N e upon. She afterwards 

burnt both theſe Parts of the Settlement by which ſh; 

had ſettled the Premiſſes on the Plaintiff. Naldred, and 

by Leaſe and Releaſe dated the 23d and 24th df 

October 1713, made a new Settlement of rhe Premiſſes 

to the Uſe of herſelf for Life, Remainder to the Uſe 

of her Nephew the Defendant Gilham and his Heirs, 

1 and having delivered this laſt Settlement into the Defen- 
s dant Githaw's Hands,, ſhe ſoon afterwards diet. 


The Plaintiff's Father had, in the Life of Katherine 

|  Nalared the Aunt, (who for ſeveral Vears lodged and 
boarded at his Houſe) when ſhe was about leaving him, 
and he under ſome Apprehenſions that ſhe would alter 
the Settlement, by Stealth and without the Privity of the 
Aunt, got at this firſt Settlement by which the Plaintiff 
claimed, and having procured an attefted Copy of it 
put up the two Parts where they were before placed by 

the Aunt, which ſhe burnt as aforeſaid. 


After the Aunt's Death, the Plaintiff Naldred the 
Infant by his Father his next Friend brought a Bill o 
eſtabliſn this atteſted Copy againſt the Defendant Gilban, 
inſiſting that both the Settlements were voluntary, and 
therefore according to the Rule in ſuch Caſes, the Plain- 
, (@)Videante tiff's being the firſt voluntary Settlement (4) ought to 
Cal, 103, prevail; and coming on before the Maſter of the Roll, 


his Honour with great Clearneſs determined for the 
_ Plaintiff, and granted a perpetual Injunction apainſt the 
Defendant, decreeing the Deeds to be delivered up, 
and likewiſe condemning the Defendant in Coſts. 


But upon an Appeal to Lord Chancellor Parker, bis 
Lordſhip after Time taken to conſider it, and {ever 
1 Te IE Adjourt- 


keep this Eſtate in her Power ;, that ſtie deſigned thete 
ſhould be a Power of -Revocation in the Settlement; 
and that ſhe thought whilſt ſhe had the Deed in her 
Cuſtody ſhe had alſo the Eſtate at her Command] all 
which in this Caſe appeared tore evidently from the 
' Settlement being made by her on ſo tender an Infant, 
whoſe future Condudt it was impoſſible for her to fore- 
ſee, and that when ſhe was told, that by having made 
the Settlement abſolute, ſhe had diſabled herſelf from 


preſſed great Surpriſe; 'and: complained ſhe had been im- 
poſed upon; that in Fact ſhe appeared to have been im- 
poſed upon, by preparing and making the Conteyance 

abſolute; which it had been unteaſonable in any one to 
have aſked of her. That taking her to have been impoſed 
upon in the Making this Settlement an abſolute one, 
when it ought to have been with a Power of Revoca- 
tion, he did not ſee ſhe did amiſs in burning or de» 
lroying it, as this was but doing herſelf Right, and if 

in her Life time the now Plaintiff had brought 4 Bill 
againft her, in order to have the firſt Settlement ſer up, 

_ ought not to have been any Relief upon ſuch'a 


That it was manifeſt the Aunt did no way intend to 
be bound by this Settlement, becauſe though there were 
two Parts of it, yet ſhe would not deliver either of 
them to the Plaintiff or his Friends, whereas ſhe parted 
with the ſecond Settlement to her Nephew the Defendant 
Gilam, which ſhewed her Intention to be bound thereby; 


this atteſted Copy was procured clandeſtinely, indire&- 
ly, and without her Privity or Conſent, no Advantage 
ought to de made of · a Writing gained in ſuch a Man- 
ner. That this atteſted Copy, if any Evidence of we 
. | — 


ſerdling the Eſtate a ſecond Time, ſhe immediately eb. 15 


and that as nothing could be more evident than that 
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firſt Settlement (as it ſeemed to the Court to be, when 


the Perſon who made. the original had burnt it, aud 
ſtronger than the Caſe, where the Party had the Ori. 
ginal and would not produce it) being intended to be made 
Uſe of at Law, the Plaintiff did Wrong in coming bere 


with a Title which (if any) was a legal one, at leaſt a Copy 
ſo indirectly gained ought not to be aſſiſted Or counte. 


| nanced in Equity 5 and ſince the Defendant ſtood ex · 


who was firſt ſo, and liable to pay all the Coſts as he 


the rteedle(s Trouble and Expence he had been = to 


ſhould within three Weeks deliver up the _ atteſted 
Copy of the firſt Settlement, and alto give to the 
Time., 


againſt Naldred the Mother and Naldred the Son, to 
have this atteſted Copy of the firſt Deed of Settlement 


yer it was not delivered out of her Power; but the fail 


Cuſtody, that ſhe might deſtroy them, if ſhe thought fi, 
and George Naldred the Father of the Infant getting! 


poſed to be diſturbed at Law in the Title, had been to 
no Purpoſe put to great Charge in this Court, and ſince 
the Mother who was Prochein Amy in the Fathers Room, 
though ſhe came late into the Cauſe, yet when once 
made Prochein Amy, ſtood in the Place of the Father 


was before; and as it was {aid (and not denied) that ſhe 
had great Aſſets from her Husband the Teſtator, there- 
fore, in order to make the Defendant Reparation for 


here, his Lordſhip decreed the Bill to be diſmiſt with 
Coſts, unleſs the Plaintiff's Mother and 'Prochien 4ny 


Defendant the Poſſeſſion of the Eſtate within the ſame 
Afterwards the Defendant Gilbam brought a Bil 


delivered up; and coming on to be heard the 10th of 
February 1720, Lord Chancellor declared that the fail 
firſt Deed of Settlement of the 26th of February 1707, 
ought not to prevail againſt the latter of 17 13, for 
that though the firſt Settlement was ſealed and delivered 


Katherine Naldred kept both Parts thereof in her own 


= Yes | _ off 
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Copy of ſuch Settlement fraudulently, and by a Trick, 
ought not thereby to eſtabliſh it againſt the latter Set- 


tlement; and though regularly the firſt voluntary Of two * 


dettlement ought to prevail againſt the latter, yet if the 


luntary Set- 
tlements, if 


firlt be gained by Fraud (and the ſole Evidence of this the firſt be 


5 | 4 n ' + made abſo- 
Settlement was ſo) it ought not to prevail againſt a ſe- lute againſt 


cond Settlement, though voluntary. And notwith- the Inten. 


ſtanding it was evident Katherine Naldred the Aunt did 


tion of the 
Party, the 


once intend the Premiſſes ſhould go to her Nephew Nat- >< halt 


gred the Infant; yet it was never her Deſign to put 1 
out of her Power to alter or vacate the Settlement ſhe 


had made. 


Wherefore it was decreed, that the Copy of the firſt 
Settlement which Joan Naldred the Mother confeſſed 
by ber Anſwer to be in her Cuſtody, ſhould be brought 
before the Maſter, to remain in his Hands till further 
Order of the Court, and that the Defendant Joan the 
Mother. ſhould be examined upon Oath, as to any 
other Copy of the ſaid Deed, and if there' had been 
any other Copy made thereof, that was alſo to be de- 
livered up, and the Defendant aun to account for the 
Rents and Profits of the Premiſſes received by her or 
her late Husband, fſinte the Death of Katherine Nal. 
dred the Aunt, whe made the Settlement, and the 
Tenants of the Premiſſes were to attorn to the Plain- 
tiff Gilham, and this to be binding to the Defendant 
George Naldred the Infant, unleſs he ſhould ſhew 
Cauſe within fix Months after he came to Age; but no 
Coſts on either Side, unleſs the Defendant ſhould put 
the Plaintiff Gilham to further Trouble, and then the 
a Gilham was to apply to the Court for his 
Colls. oo FTE W 
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prevail. 
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Caſe 169 Hi Grace the Duke of Queensberry 
and Dover Caſe. (In Domo Pro- 


7 


cermn:) © © 
1 TEE late Queen Anne by Letters Patent, dated the 
Peer made 26th of May in the ſeventh Year of her Reign, 
an Englijh 


Pee. % created James then Duke of Queensberry (the preſent 
not by Vir- Duke's Father) Baron of Rippon, Marquiſs of Beverh, 
and doe in and Duke of Dover, To hold theſe Titles and Dig 
Parliament. nities to him for Life, and afterwards to his ſecond Son 
Charles (the preſent Duke) then Earl of Solloway in 
Scotland, and the Heirs Male of his Body, Remainder 
ro the third Son George Douglaſs and the Heirs Male of 
his Body, Remainder to the fourth Son, Wc. in Tail 
Male ſucceſſively (the eldeſt Son of the late Duke being 
an Ideot, and therefore paſſed by in the Patent.) 


In Purſuance of this Patent, a Writ iſſued to ſum- 
mon the late Duke to Parliament, who was accordingly 
on the 19th of November 1708 introduced into the 
Houſe of Lords, where he took his Seat, and continued 

to fit and vote in two ſucceſſive. Parliaments, no Ob- 
jection being made to ſuch his Right at any Time du 


o - 


Ting his Life. 


The late Duke died during the Infancy of the pre- 
ſent Duke, who coming to Age petitioned the King to 
cauſe a Writ of Summons to be iſſued to him for his 
coming and voting in Parliament. ZN 


And on the 18th of December 17 1 9. his Majeſty re. 
ferred it to the Houſe of Peers, to take the Petitioner 
Claim and Right into Conſideration, and to do and de- 

termine thereupon what ſhould be found juſt and oy 
4 — Von 
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Upon this the Houſe of Peers gave Leave that the 
preſent Duke of Queensberry Wai be heard at the Bar 
of the Houſe by his Counſel. | 


And che Difficulty was; ths in oy late Duke of 0 (a) Die jo- 
Homilton's Caſe it was reſolved. by the Lords, Thar une Pe- 1 
© no Patent of Honour granted to any Peer of Great 1711. | 
4 Britain who was a Peer of Scotland ft the Time of 8 


© the Union,” ſhould intitle him ro ne in Parliament. 


This Reſolution was founded uu che ConliruQtion of 
the Articles of (b) Union of the two Kingdoms of (+) 5 Anne, 
England and Scotland, after which Union the Patent 
of the Dukedom of Dover was granted to the Duke 


of Queensberry i in Manner above mentioned. 


The Articles of Union Bade this Caſe were the 
4th, 22d and 23d. | 


By the fourth Article it is "alin «© That 65 

* the Time of the Union there ſhall be a Communi- 

cation of all Rights and Privileges belonging to each 

$ Kingdom, except where it is bet nile expreſly a- 
* greed by the Articles, 1 in rh | 


By the 224 it is a C That by Virtue of Pu 
4 Treaty of Union, ſixteen ſhall be the Number of the 
* Peers of Scotland to {it and vote in Parliament,” and 


wh ug Method of chuſing the e Fog! is pre- 
n e > 5 


— 


By the 23d Auizle! it is EY & That thath fax- 
teen Peers thus elected fhall have all the Privileges 
* of the Peers of Parliament of Great Britain, Alſo 
* that all the reſt of the Peers of Scorland ſhall N 
6C a 


* 
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all the Privileges of the Peerage of England, excepting 
only that of ſitting and voting in Parliament. 


And it was urged in Favour of the Petitioner, that 
in theſe Articles it was difficult to find out Words which 
could be thought to diſable the King from granting to 
a Scotch Peer a Patent of Peerage of Great Britain with 
the Privilege of Sitting in Parliament, or which dil. 
abled a Scotch Peer from accepting ſuch a Patent, Eſpe- 
cially, when the Rule of Law was, (and it was a Rule 
without Exception) that the Prerogative of the, King, of 
which the Law was ſo regardful, could not be taken 
away by any AQ of Parliament without plain and ex- 
preſs Words; more eſpecially ſo valuable a Part of the 
Prerogative whereby the Crown was enabled to en- 
courage the Merit of the Subjects, by beſtow ing on them 
Honours and Titles. rr 5 


The Words of the Articles ſeemed ſo far from im- 

porting any ſuch Diſability, that there was not 6 
much as a Negative in any of the. Articles: There 
was indeed what ſeemed to be the Reverſe of this Con- 
ſtruction, the fourth Article ſaying, © There ſhall be 
* Communication of all Rights and Privileges be- 
e tween the Subjects of either Kingdom, except where 
© it is otherwiſe expreſly agreed by the Articles.“ And 
there was nothing expreſſed to the Contrary in an) of 
the Articles. Va 


So that the Subjects of each Kingdom, without any 
Preference, Diſadvantage or Diſcouragement, were 10 
be equally capable of the Sovereign's Favour ; and 
ſurely the Scorch Peers were Subjects as well as others; 
and it was the Intention of theſe Articles to encourage 
the Subjects to do their beſt Service to their 0e. 
"reign, 13 1 oil 


4 I 


6 


E 


It was admitted that by the Treaty of Union, only 
ſixteen were to repreſent the Peers of Scotland; but 
though in Virtue thereof, only ſixteen Peers were to 
be elected, yet this did not hinder, but that by Letters 
patent more Peers might be created. 3 


It was ſubmitted to their Lordſhips, whether it could 
be intended by the above mentioned Articles of Union, 
that thoſe Scorch Peers ſhould be in a worſe Condition 
than the meaneſt of their fellow Subjects; nay than 
the meaneſt of their own Servants ; in a worſe Con- 
dition than thoſe who are no Subjects, bur Aliens ; nay 
worſe than Criminals ; ſince by ſuch Conſtruction of 
the Articles as would diſable Peers of Scotland from ſit- 
ting here by Letters Patent, all thoſe Things before 


| mentioned were implied; for, 


It was in the Power of the King (if it was his Plea- 
ſure ſo to do) to make a Servant of a Scotch Peer a 
Peer of Great Britain; and then it were pretty ſtrange 
that the King ſhould not be able to make the Maſter 
ſo. It was in the Power of the King, for ſuch Merits 
as he alone was Judge of, to beſtow Honours upon the 
meaneſt of his Subjects. It was in his Power to make 
an Alien born, firſt a Denizen and then a Nobleman. 


ſhould have done Service to the Crown (of which the 


made a Peer. 
And it ſeemed harſh to ſay, that a Nobleman of 


Scotland, by all the Services of his Life, could not make 
himſelf capable of becoming a Peer of Great Britain, 


— — attainted 
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It was the Crown's Prerogative to pardon 'a Criminal: 
And if it were the Royal Pleaſure, and ſuch Criminal 


Crown alone was to judge) ſuch Criminal might be 


of voting in Parliament by Virtue of a Patent; 
ut that if he were to commit Treaſon, and to be 
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nid by which he would forfeit his Scotch Peer 
age, and then were to be pardoned ;' from the Time 

of {ſuch Pardon he would be capable of being 2 Peer 
of Great Britain with the full e &f ay in 
Parliament. 


But whatever Conſtructions chaly Things might re · 
ceive, the Principal Caſe was out of the Articles of 
Union, and (probably) a different Caſe from that of 
any other Peer of Great Britain. The preſent Duke of 
Dover not taking this Dukedom as Heir to his Father 
by Deſcent, but by Virtue of a Remainder limited 
thereof to him as the ſecond Son of his — the late 


Duke of Queensberry. 


That it muſt be 1 * patent of Duke. 
dom was limited in Remainder to the ſecond $on, 
by his then Title of Earl of Soloway; and the pre- 
tended Diſability againſt his having the Privilege of 
ſitting in this Houſe as an Engliſh Peer, and as Pule of 
Dover was, that at the Tims of the Union he Was : 
Search Peer, (viz) Earl of Solloway. Woes 


7 


| 


= 1 Now the Honour of the Barldom of Se was 


grante to granted to him when an Infant: And it was ſaid to be 
an Infant a Rule of Law, that in Caſe of an Infant, a Grant 
waived by made to him during his Infancy, might be waived and 


— bimwhenhe diſclaimed by, him when he came of age. And the 


comes of 


Age. known Diverſity was, that what came to an Infant by 
| Deſcent (which was the Gift of Law) That he could 
not waive; but whatever came to the Infant by the 

Gift or Grant of another, n be N oa bim 
when of A | 


Alſo 1 it was ſaid to Ty plain, chat abi an Infant 
did waive or refuſe Dk of Age, it then became the 


ſame thing as if the Grant had never been _ t0 
I — im. 


3 
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ibn, ea et 


him. Thus an Infant when of Age might reſule any 
Eſtate given to him during his Infancy; and the Reaſon 
of the Law was, for that it might be more for the In- 
fant's Benefit to be without the Eſtate or Grant, (which 
proved to be this very Caſe) and no Acceptance of an 
Infant ſhould bind him. 1 


That for the ſame Reaſon if a common Perſon (and 
it holds as ſtrongly if the King) ſhould make a Leaſe for 
Years, or grant Lands in Fee to an Infant, he, when 
of Age, might waive and refuſe it; ſince the Rent 
reſerved might be more than the Value, the Eſtate 
might be more incumbred than it was worth, 


Now a Grant of Peerage was within the ſame Rule 
ol Law in this and other Reſpects as a Grant of Land: 
A Dignity or Barony was intailable within the Words 
[Lands and Tenements] and comprized therein. 1 Inſt. 
20. Again, a Dignity or Barony, though intailed, was 
comprized within the 'Stature of 26 H. 8. cab. 17. by 
the Words [ Lands, Tenements and Hered be] 
| and therefore was, though intailed, forfeitable for 
Treaſon ; and generally ſpeaking, Dignities and Ho- 
nours were governed by the ſame Rules of Law, as 
Lands, ſome few Inſtances only, for particular Reaſons 


* 


excepted, 
Conſequently, as' an Infant when of Age might re- 
fuſe or waive a Grant made to him of Lands, ſo might 
be refuſe a Grant of an Honour made to him during 
his Infancy, and exactly for the ſame Reaſon ; for an 
Honour might be loaded with an Thcumbrance as well 
s Land: And in the principal Caſe (as ſome would 
bare it) the Scorch Peerage from the Time of the 
Union was in Fact clogged and loaded with a great 
Incumbrance, ſuch an Incumbramce as was a rpetual 
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Diſability to the Prer and his Iſſue in all ſucceeding 
Generations from ſitting in this Houle, 


Wherefore it was plainly for the Benefit of his Grace 
the Duke of Dover (who had two Honours granted him 
during his Infancy, one of which, the Scotch Peerage, was 
inconſiſtent with the Engliſh one, and thought to diſable 
the Duke from fitting in this Houle) to waive and refuſe 
ſuch Scorch Peerage granted him during his Infancy, 
and by accepting of the Dukedom of Dover, to ele& 
to ſerve the Sovereign in that Capacity, which ſeemed 
to take in all that was implied in the other, and more, 


It muſt indeed be admitted that the King was inti 
tled to the Service of his Subject in what Capacity he 
pleaſed ; but an Infant could not vote in this Houſe, 
during his Minority; and now upon the Duke's firſt at- 

taining his Age, as the Crown had elected that he ſhould 
ſerve as an Engliſh Peer and Duke of Dover, he was 
ready to do ſo, not having been able to ſit in this Houſe 


before, or when an Infant, e 
The Counſel further obſerved, it would hardly be 
expected from them, that they ſhould ſhew a Pre- 
cedent where an Infant when of Age had waived an 
Honour granted to him during his Infancy; it not ha- 
ving been uſual (unleſs in the Royal Family) for the 
Crown to beſtow Honours upon Infant. 


That in the old Books there were ſeveral Inſtances of 

Noblemens reſigning and ſurrendering their Honours 

e) See Caſes (4), though accepted by them after their coming i 
in Parlia- 0 N | 


ment, Lord Age, and though deſcended to them: But in the 
Purbec's principal Caſe, they did not go ſo far; they only held 


Caſe, | | r 
| that an Honour granted to an Infant might be war 
7 by him when of Age. That this being agreeable to 
the known Rules of Law in Relation to Eſtates grant 
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— 
to Infants, it ſeemed incumbent on the other Side who | 
oppoſed the Duke's ſitting in the Houle, to produce 

precedents, ſhewing that an Infant could not: waive an 

Honour as well as Land granted to him during his In- 


However they ſhould cite one Caſe, That of the 
Lord Abergavenny, 12 Co. 70. Where Edward Nevil 

in the ſecond and third of Queen Mary was called by 
V rit to Parliament by the Title of Lord Aergavenm, 

and dying before the Parliament met, it was reſolved 

8 Jac. 1. by the Lord Chancellor, the two Chief ju- 

ſtices, Chief Baron and diverſe other Judges then pre- 
ſent in the Houſe of Peers, that Lord Abergavenny was 
no Baron; becauſe by the King's Command the Writ 
might be ſuperſeded or countermanded, er the Part 
might excuſe himſelf to the King, or might haue waived it 
and ſubmitted himſelf to 4 Fine; as where one diſtrained 
to be a Knight, or one learned in the Law is called to 
be a Serjeant 3 the Iſſuing of the Writ alone cannot make 
the one a Knight or the other a Serjeant, ſince either 
may excuſe himſelf, or ſubmit to-a Fine, or die before 
the Return of the Writ. So that from this Caſe it 
was ſaid to appear that the Party, though of Age, might 
refuſe being made a Peer; and if ſo, much more when 
an Infant. And taking it that ſuch Grant of an Ho- 
nour made to an Infant might be waived, it then muſt | 
plainly relate to the Time of making the Grant, and not on fe 
to the Time of the Waiver only; as if a Leaſe for Years | 
be made to an Infant, rendring Rent, and the Infant 
when of Age waives it, this plainly diſcharges him of 
all the Arrears of Rent; whereas if the Eſtate were de- 
veſted only from the Time of the Waiver, | then F the 
Infant when of Age muſt pay the Rent till the Time 


. a d 


of the Waiver ; which was plainly otherwiſe. 2 30a 2 
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| Wherefore as the Waiver of the Honour related to the 


Time of making the Grant, it follow'd that the Duke 


7 


of Queenſberry and Dover, as ſoon as he came to Age, ha- 


ving waived the Grant of the Scotch Peerage, his Grace 
was upon the Matter never Earl of Solloway,. and ſo 
not à Stotch Peer at the Time of the Union; con. 
ſequently he was capable of being made an Engi Peer, 


and not in any Senſe within the Reſolution of the 


But ſuppoſe the Determination ſhould be againſt the 


preſent Duke's Claim, yet if he ſhould happen to die 


without Iſſue Male, his younger Brother George would 


plainly be intitled; for the Dukedom of Dover being 


limited by the ſame Patent after the Death of the late 
Duke of Queensberry, to his ſecond and third Sons ſuc- 
ceſſively in Tail Male, they both took their Dukedom 


by Purchaſe and not by Deſcent; and conſequently if 


the preſent Duke, the ſecond Son, ſhould die without 


Iſſue Male, the third Son George, who was not a Stotch 
Peer at the Time of the Union, would be plainly intitled 


to the Dukedom of Dover, with the Privilege of fit- 
ting in this Houſe. And it ſeemed pretty firange to 
ſay that the Elder Brother ſhould not have ſuch Pri- 


lege, bur that all his younger Brothers ſhould; eſpe- 
cially when all the Brothers claimed under the fame Pi 


Much more was {aid to diſtinguiſh this Caſe from the 
Reſolution in that of the Duke of Hamilton; and it vas 
urged that there was no more Reaſon the Reſolution 
the Duke of Hamiltons Caſe ſhould preclude them from 
ſpeaking againſt it, than that the Reſolution m Favour 
of the late Duke of Queemberry ſhould preclude af 
from controverting that. But that rather a Reſolution 
Favour of a Peer, and allowing him to fic and 2 8 
5 2 : Parlia- 


PTR , 


. 
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Parliament, was ſtronger and more to be regarded than 
a Reſolution to the Contrary ſince the noble Peer, 


A 2 — 


who by Virtue of any Reſolution came into this Houſe, 


might poſſibly by his Votes and Debates occaſion ſeveral 


Reſolutions which otherwiſe might not have been; and 


if it ſhould be afterwards determined that ſuch Peer 
had no Vote, the Suitor whole Cauſe was loſt by the 


Vote or Debate of ſuch Peer, mult think himſelf very 


unfortunate. But on any Reſolution of the Houſe a- 


gainſt the admitting a Peer to fit and Vote, that termi» 


nated only in himſelf, and affected no third Perſon, as 
the other Caſe would; ſo that this Reſolution in Fa- 
rour of the Duke of Queenberrys Patent, and admit- 
ing him to ſit and vote, though it were only one ſingle 
Reſolution, would ſtill be ſtronger than the Reſolution 
in the Duke of Hamiltons Caſce. 


pon the whole Matter: As the Patent under which 
the preſent Duke of Queansberry and Dover claimed a 
Right to fit in this Houſe had been allowed in his Fa- 
ther's Time : As his Father.to the Time of his Death, 
in two ſucceſſive Parliaments did fit and Vote here, and 
no Objection could be made to the preſent Duke's Clai 
but what might likewiſe have been made againſt that o 


lame Opinion, as to the Son's ſitting among them, as 


It being upon the ſame Patent. And as his Grace ſuc- 


his Father: $0 it was hoped the Houſe would be of the 
their Lordſhips had been of in the Caſe of his Father, 


ceeded his Father in his Honour, ſo their Lordſhips 


would admit his Grace to ſucceed his Father in his 
it Was Kat in that Houſe which was belonging to the Ho- 
ion m | nour, LE + 3 1 - | 
Favour But upon the Debate of the Queſtion, the Majority 


Privilege of ſitting in their Houſe. 


- The 


| 


© the Peers were againſt allowing the preſent Duke the 
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Ihe Lord Comper was of Opinion that the K; 
could not create a Subject a Peer of the Realm int 
his Will; becauſe then it might be in the Power of 

the King to ruin any Subject whoſe Eſtate and Circum. 
ſtances might not be ſufficient for the Honour. 


The Lord Trevor contra; That the King had a Right 
to the Service, of his Subjects in any Station he thought 
proper, and inſtanced in the Caſe of the Crown's having 
Power to compel a Subject to be a Sheriff, and to fine 

him for refuſing to ſerve. 5 


Alſo the Lord Cowper held that a Minor might waive, 
when of Age, a Peerage granted to him during his In- 
fancy; eſpecially in this Caſe, it being a Scotch Peerage, 
and amounting to no more than a Grant of a Diſabili- 
ty, But = 


The Lord Trevor obſerved, that in Lord Abergaven- 
ny's Caſe it was admitted the King might fine a Perſon 
whom his Majeſty thought fit to ſummon by Writ to 
the Houſe of Peers, it being ſaid there, that a Perſon 
might chuſe to ſubmit to a Fine; and if it were al- 
lowed the King might fine one for not, accepting the 

Honour and not appearing upon the Writ, 'the King 
might Fine toties quoties, where there was a Refuſal, 

and conſequently might compel the Subject to accept of 
the Honour. | BS *Þ 


And that it was not to be preſumed the King would 
grant a Peerage to any one to his Prejudice or Wrong, 
any more than that he would make an ill Uſe of 
| £99 Lord his Power of pardoning ; all which are Suppoſitions (a) 
mers's Argu- contrary to the Principles upon which our Conſtitution 
ment in is framed, which depends upon the Honour and Ju 
Caſe, Page ſtice of the Crown. i 
= In this Caſe I was of Counſel with the Duke of Queens. 
| berry, Oc. 1 PET Fawkes 
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\ Fawkes verſus, Pratt. _— Chon. 


only 
"HE Plaintiff was a Bankrupt, ' ra W a Bil INTE 


againſt his ſuppoſed Debtor the Deiradant Pratt, = My 
0 compel him * Account. e „ eie Nee vhom Pro- 


* ceſs is 
prayed, ® 
The Defendant Meade chat the plaintitf being A 


' Bankrupt, and found ſo by the Commiſſioners; his bl 
{:45 were aſſigned to 4. and B. for the Benefit of the 
Creditors, and that the ſaid Aſſignees ought to be made 
Parties. 


7 8 che Plainiff — 2 an Wen % for chat 
Purpoſe, amended his Bill, and in the; Body thereof 


; charged the Aflignees .i in a proper. Manner; but the 
Prayer of Proceſs was (as before) only againſt the De- 
| fendant Pratt, After which the Defendant put in the 
» ſame Plea to the Bill, e cha the Ae Wah 
n to be made Defendants. G ende 
0 
n Lord Gauen The Plaintif may 8 * el 
al- Stories of whom he. pleaſes; but they only are Defen - 
be dants againſt, whom Proceſs is prayed, and no Proceſs 
ng being prayed. againſt the Aſlignees, they ial. are not 
Wl, Defendants, conlequently the Blom. is goods |; 
0 
But the Solicitor, ſeim was in 1. Court ) pretending v Upon the 
that the Record. was right, which, appeared afterwards ng or . / 4 
uld not to be ſo, and the Plaintiff being a poor Man and in joy 8 | v 
NS, Priſon, and this ſeeming to be the groſs Neglect of the Guilty of a 
of Sdlicitor, the Plea was allowed, and the Bill thereupon og 
(4) amended ; but the Calls, were ordered 0. abe pa Ie Court will 
£100 the Solicitor, Fe - + ©, order him to 


141 18815 190% R f pay the Coſts. 
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Caſe 177. 


Lord Chan- 
cellor Parker, 


One dies In- 


teſtate lea- 
ving an Un- 
cle and a 
deceaſed 
Aunt's Son; 


— 


Bowers verſus Littleuood 


NE died Inteſtate, leaving no Wife or Child, Bro- 
ther or Siſter; but his next of Kin were an Ur. 

cle by his Mother's Side, and a deceaſed Aunt's Child. 

the latter ſhall have no Share under the Statute of Diſtribution, 


© The latter brought a Bill againſt the Uncle for a 


Share of the Inteſtate's Eſtate; to which Bill the De- 


fendant demurreu. 


For the Plaintiff it was inſiſted that upon the reading 
the Satute of 22 Car. 2. cap. 10. which ſays, That 
« where the Inteſtate leaves no Wife or Child, the per- 
* {onal Eſtate ſhall go to the next of Kin, and their 
legal Repreſentatives 5+ Provided there {hall be no 
© Repreſentation amongſt Collaterals, after Brothers and 


„ Sifters Children,” Lord Cowper:had inclined to think 


(a) Ante 28. 


that Brothers \and Siſters Children ſhould refer to the 


Word [ Collaterals] fo that the Child of any Collateral 


Brother ſhould take by Repreſentation with the Uncle 


or Aunt of ſuch Child; and it was ſaid that this was 


called a Statute of Diſtribution, as intended to be diffuſive 
in diſtributing the Inteſtates Effects, to prevent ani ſingle 
Hand from ſweeping away the whole Perſonal Eſtate; and 
to diſpoſe of it fo as that all the near Relations of the 
Inteſtate might be provided for, by which Conſtruction 
the Statute would do the moſt Good; that it would be 
hard the Inteſtate's Uncle's Son by the Father's Side 
who bears the Name, ſhould be quite excluded by an 
Aunt of the Mother's Side, married (it may be) to 
stranger; that as to Pert's Caſe (4), where the Inteſtate 


left a deceaſed Brother's Child, and a deceaſed'Brother's 


Grandchild, upon which it was adjudged that the Grand- 


child (the Inteftate's Grand Nephew) ſhould not take, 


_ e 


** 2 n 
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{his might be admitted; becauſe the Proviſo ſays, © there 
« ſhall be no Repreſentation among Collaterals after Bro- 
« thers and Siſters Children,” and there was aGrandchild 


of a Brother, who by the expreſs Words was excluded. 


Lord. Chancellor: In Pett's Caſe, the Grandchild was 
Nephew to the Perſon with whom he claimed to come 
in for a Share, but yet the latter took the whole. 
| Wherefore that is a Caſe in Point; and indeed I appre- 
| hended this Matter to have been ſettled, and that the 
practice in the Spiritual Court had been conformable 
thereto, What has been urged with Repard to the 
Hardſhip of the Caſe is nothing; for ſo it may ſeem 
hard that if an Inteſtate leaves a deceaſed Brother's 
only Son, and ten Children of a deceaſed Half · Si- 
ſter, the! ten Children of the deceaſed Half-Sifter ſhall 
take ten Parts in eleven with the Son of the deceaſed 
Brother ; and yet the (4) Law is ſo, becauſe they all Ga 


take per Capita, and not by Way of Repreſentation. — Wiſh, 
r SALE 5 recedents 
in Chancery 54, determined, as it is there ſaid, by Lord Sommers on great Deliberation, 


Wherefore-the Court allowed the Demurrer. 


Mayor and Alder men of Colcheſter ver- Caſe 172. 


1 
1 us x ogg av Lau Chan- 
„Hide Calle Parker. 


THE Plaintiffs moved to examine ſome of the Co- The Court 


_ Plaintiffs, ſaving juſt Exceptions and the Defen- 7 2828 


dant made the like Motion. examine a 

4 . : 98 3 Plaintiff de 
%; Je faving juſt Exceptions, tho they will make ſuch Order to examine a Defendant; but 
me Vefendant ought to have demurred to ſuch immaterial Plaintiff. If a Corporation would 
Make uſe of one of their own Members as a Witneſs, they muſt disfranchiſe him, 


Lord Chancellor If a Corporation will examine any 
their Members as Witneſſes, they muſt (and fo is the 
Courſe) disfranchiſe them, and then they may make uſe 
Sul — 


Ry Ty 
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of the Cab 


of their Teſtimony; but upon his Lordſhip's conſulting 
with the Regiſter, it appeared to be a Rule, that no Co- 
Plaintiff ought to be examined as a Witneſs on Behalf of 
the Plaintiff ; there being this apparent Exception againſt 
him, (viz) his being liable to anſwer Coſts, if the Event 

fe ſhould prove againſt him.. 


But by Lord Chancellor, there is more Reaſon that the 
Defendant ſhould be ar Liberty to examine one of the 
Plaintiffs in this Cauſe. Firſt, Becauſe the Defendant 
cannot disfranchiſe any of the Corporation, as the Plain- 
tiff may. Secondly, If the Plaintiff ſwears any Thing 
againſt himſelf, it is good Evidence againſt him, though 


nothing that he {wears can be Evidence for him. 


| Nevertheleſs the Practiſe is otherwiſe ; and this ſeems 
to be in Imitation of the Common Law, where the 


Defendant cannot examine the Plaintiff ; and though 


Equity goes ſo far as to give either Side leave to exa- 
mine a Defendant de bene eſſe, yet this Rule has not 
been extended to a Plaintiff, who if he be an imma» 


terial Plaintiff, the Defendant may demur. 


Note; The Method of disfranchiſing is by an In- 


formation in nature of a Quo Warranto againſt the Mem- 
ber, who confeſſes the Information, on which the Plain · 


tift obtains Judgment to disfranchiſe. 
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All Souls College verſus Coddrington, cx 1. 


econtra. At the Rolls. 


(Olonel Coddrington deviſed to All Souls College in Ox- , ee _ 
ford in theſe Words, I deviſe, my Library of Books Library of 
now in the Cuſtody of Mr. Carſwell, to All Souls 1 "Yup ob i 
in Oxford; and in the ſame Will he deviſed to the ſaid dy of B. 
College 4000 J. more to augment their Library. Af- and wig 
ter which the Teſtator bought ſeveral Books of Value ward buys 


© i . 5 . ; - more 
which were placed in the {aid Library. which he 
: e ; E places in the 
_ Library, and gives 40001. more to increaſe their Library ; the after-bought Books ſhall 
pa 


Objected, That the Books purchaſed afterwards ſhould 
not paſs; becauſe the Gift is of his Library of Books now 
un the Cuſtody of Carſwell, which Word [now| muſt 
be relative to the Time of making the Will, otherwiſe 
muſt be rejected; but it was ſaid to be againſt an 
eſtabliſned Rule in the Conſtruction of Wills, to re- 
ject any Word that can be made to take Effect; 
n was admitted that without the Word now] the Will, 
; 25 _ Db as 
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as to the perſonal Eſtate, would relate to the Time of 
the Death of the Teſtator; ſecus where that Word was 
inſerted; that if I ſhould deviſe all the Leaſes which 1 

now have, or all the Horſes which I now have in my 
Stable, and afterwards purchaſe more of each, theſe 
new Leaſes or Horſes would not pals. 


Maſter of ibe Falun. Where 1 deviſe all the Com 
nom in my Barn, if that Corn be afterwards ſpent, and 
 («) Videau- new Corn put in, ſuch new Corn will not (a) paſs: But 
448. contra, if I deviſe all my Flock of Sheep now on ſuch 4 Hil, o 
in ſuch a Paſture; in that Caſe, becauſe Sheep are in 
their Nature fluQuatirg, ſome muſt die, ſome be killed, 
and ſome Lambs be produced which will afterwards 

breed, and it being the Caſe of a collective Body, the 
| Sheep produced afterwards ſhall paſs ; and this is within 
Vit * the Reaſon of a Deviſe of a Perſonal Eſtate, which, 
| fus After, becauſe always fluctuating, ſhall therefore relate to the 


verſus Fel Time of the Teſtator's Death; beſides the Will, as to 
Ala, Perſonals, does not ſpeak till after the Teſtator's Death, 


_ 


Ic is natural to think that the Teſtator did not in the 
Principal Caſe intend his Executor ſhould be garbling 
the Library after his Death, by picking out the Books 
bought ſince the making the Will, which appears more 

_ plainly from the ſubſequent Deviſe of 4000 l. to the 
College to buy Books, ſo that his Deſign manifelily 
was to increaſe rather than diminiſh. ee 


As to the Caſes that have been put of a Deriſe of 
all the Leaſes which I now have, or of all. the Horſes 
now in my Stable, and afterwards I purchaſe more of 
each, the new LEaſes or Horſes will not paſs; the Realon 


is becaule theſe are particular Chattels, and not Part of 2 
collective Body as a Flock of Sheep, or Library of Books 
Indeed a Flock of Sheep differs ſomewhat from a L. 
brary of Books; for the former muſt of - Necelity 
fluctuate 


n 


De Term. J. Hill. 1719. 599 


fluctuate as above; but there is no Neceſſity that Books 
ſhould be changed. : we 


However in this Caſe it was decreed that the Books |, 
afterwards bought by the Teſtator, and put into this 
Library, ſhould pals to the College by the Will; the 
Court being of Opinion that the Word Now did not 
relate to the Books which were in the Library at tbe 
Time of making the Will, but, on Conftruftion of 
the whole Sentence, denoted where the ſaid Library - 


was, and might be intended to diſtinguiſh it from any 
other Library of the Teſtator's. 


Attorney General verſus IWyburgh & al. c 174 
| : N | | | Lord Chan- 


| 25 5 cellor Parker. 
One all his Lands in Chigwell in Eſſex, and 12 . Sit 5 


in Endjeld in Middleſex with 201. per Annum to the Behalf of a 
Poor of Endfield. And an Information being brought to 2 
make diverſe Lands in Endſield liable to the Charity, of a Rent- 
leaving out the Chigwell Lands, it was objected, that — 
the Chigwell Lands ought to contribute, and the Owners make al the 


| e Ter- tenants 
thereof be made Parties. of the Land 


out of which 

the Rent iſſues, Parties. 
Lord Chancellor : This is in Nature of a Plea in A- 

batement, and unleſs ic be inſiſted on in the Anſwer, and 

the parfular Owners ſhewn, I will put the Owners 

of the Endfield Lands to take the labouring Oar on 

themelyes to find out the Chigwell Lands, and bring 

their Bill for that Purpoſe if they think fit; for at 

this Diſtance of Time, (the charitable Gift being in 

1651.) the Lands may be loſt, or not diſtioguiſhable, 

| or purchaſed without Notice; and if the Charity has 
lolt the Chigwell Lands, it would be ſtrange to make 


Uſe of this as 3 eaſon, why it ſhould loſe the Endfield. 
Lands likewiſe © © 


Alſo | 


＋ 
{| 
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3 Alſo Part of this Charity being given for the Cloath. 
vidence to ing of ſix poor Perſons of the Pariſh of Endfield, Lore 


5 Chancellor would not ſuffer any of the Inhabitants of 


the Pariſh. Endfield to be Witn eſſes, becauſe they were intereſted, 


a Lodger, 7 as being eaſed in the Poor Rates ; and though it was 
_ 2 urged, that they might be Lodgers there, or Perſons 
to the Poor. not contributing to the Rate, and that it was incumbent 
But to be in- on thoſe who took the Exception, to make out the 


tended a 
Houſe-keep- Contrary 3 
er, and to | 


pay, Cc. unleſs the Contrary be made appear. 


Tame per Cur': The Witneſs being deſcribed to be of 
the Pariſh of Endfield, Yeoman, muſt be intended an 
Houſe-keeper, and one liable to pay Pariſh Rates, un- 
leis the contrary be made to appear. 


Wherefore it was ſent to the Maſter to inquire whe- 
ther the Lands were liable to the Charity. 


Caſe 175 Blackborn verſus Hewer Edgley, & e- 
Packer, 8 contra. 


R Hewer late of Clapham, being a ſingle Man, and 
having a vaſt Real and Perſonal Eſtate, and a near 
whom 
and whoſe Iſſue he intended the Bulk of his Eſtate; by 
Will, dated the gth of September 1715. after 0 
declared his Intention that his Name and Family ſhoul 
be continued by ſome of the Children of his Coulin 
Anne Edgely, directs that his Manner of Houſe-keeping 
at his Dwelling-Houſe at Clapham ſhould be continued 
for one Vear after his Death, as alſo his Servants at the 
old Salary, and that 1200 J per Annum ſhould be 
allowed his Couſin Anne EFagley for that Purpoſe; 
that after the Expiration of that Year his 8 
3 12 1 


Relation, Anne the Wife of Samuel Edęley, by 
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E/pley ſhould continue to live at his Houſe at Clapham, and 


that her Son Hewer Edgley ſhould cohabit with her there, 
in the ſame Manner as he then did with the Teftator ; 
that the ſaid Anne Edgley ſhould be at all the Charge 
of Houſe- keeping, Servants Wages and Coach-Horſes to 
the Number that he maintained; and to enable her fo 
to do, he directed that 1200 J. per Annum ſhould be 
paid to her by quarterly Payments for her Life; and 


that in Caſe her Son Hewer Edzley ſhould marry, and 


his Mother the ſaid Anne Edgley ſhould chink fit to live 
from him, and to quit the Houſe and Furniture, then 
ſhe to have 250 l. per Annum for Life; and he de- 
viſed all his Freehold Eſtate, and alſo the Reſidue of 
bis Perſonal Eſtate to Truſtees, their Heirs, Executors 
and Adminiſtrators, in Truſt to convey all his Freehold 
Eſtate to the ſaid Hewer Edgley for Life, without 
Waſte, Remainder to Truſtees during his Life, to pre- 
ſerre contingent Remainders, Remainder to his firſt, 
Tc, Son in Tail Male, Remainder to his Daughters in 


Tail General as Tenants in Common, with Power to 


the {aid Hewer Edgley to make a Jointure of any Part 


not exceeding half the Premiſſes: And if Hemer Edęley 


ſhould die without Iſſue, then he deviſed that the Pre- 
miſſes ſhould be ſettled in Fourths, (viz.) one Fourth to 
bis Couſin Fohn Blackborn in Fee, another Fourth to his 
_ Couſin Abraham Blackborn in Fee, another Fourth to his 
Couſin Anne Fackſon in Fee, and the remaining Fourth 
to his Couſin Suſanna Edgley, youngeſt Daughter of the 
lad Anne Edgley, in Fee, And in Cale all or any of 


the ſaid four Remainder-Perſons ſhould be dead at the. 


Time, when by Virtue of the ſaid Settlement his Eſtate 
was to devolve upon 'them, then the fourth Part, to 
which the Perſon ſo dead ſhould have been intitled to, 
il living, ſhould be conveyed to the reſpective Heirs of 


the Perſon ſo dead; and deviſed the Reſidue of his 
Ferlonal Eſtate ( ſubject to the aforementioned Legacies) ' 


to be laid out in Land and ſettled in the ſame Manner 
—— WET | 


n — 
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Teſtator kept. 


as he had before deviſed his Real Eſtate, and made his 
Truſtees Executors, and died. 


The Teſtator was ſeiſed in Fee of ſome little Land 
by him always imployed for the producing Hay and 
Corn which was conſtantly ſpent in the Houſe, and 
the Land was plowed with the Coach-Horſes which the 


The Kinſman Hewer Edgley married the Daughter 
of Sir Simeon Stuart, and he and his Wife were not in- 
clined to live with the Mother Mrs. Anne Edgley at the 
Houſe at Clapham ; Hewer Edgley appointed a Jointure to 
his Wife, exceeding a Moiety of the Premiſſes, and $4. 


ſanna Edgley, one of the four Deviſees in Remainder, 


died without Iſſue unmarried. +4 | 


| Samuel Edgley the Father of Hewer, prepared a Bond 


for Hewer Edgley to ſign for the Payment of 1201, per 
Annum to the Father for Life, which the Son for {ome 


Time declined to execute, ſaying it was more-realon- 


able that the Father ſhould depend upon his Honour : 
Upon which the Father left the Bond with him, de- 
claring if he would not fign it, he might ler it alone. 


But afterwards Hewer Edeley the Son, in the Abſence 
of the Father, juſt before he went to travel, did ſign it, 
and directed that it ſhould be delivered to his Father. 


In this Caſe the following Points were debated, and 


reſolved by the Lord Chancellor. 


_ Firſt, It was objected, that though the Houle at 
Clapham paſſed to the Mother for her Life if ſhe would 
live there, yet only the Houſe and Curtelage would 
paſs, and not the Land imployed for the producing 
Hay and Corn, &c. and the rather, becauſe 3 

. m 


2 


0 


Pas, vo wm 
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Lands and Freehold Eſtate were deviſed elſewhere, to 
Truſtees for the Couſin Hewer Edgley for Life, Oc. 


—— 


Sed per Cur > By the ſame Reaſon it might be objected 
that che Houſe at Clapham is deviſed away, which 
however is not pretended. It is true, that by the F 2 rl 


Grant or Deviſe of an Houſe with the Appurtenances, cumpertinen- 


only the Garden and Orchard will paſs with the Houſe; 8 
but the Deviſe of the Houſe with the Lands appertaining, Orcharduil 


; yy 5 | 0 ? paſs with it; 
will paſs the Land in Queſtion. Now the Intention of bun by a De- 


SN” 3 . a ; 1 viſe of an 
the Teſtator was, that after his Death, during the Life TG 


of his Kinſwoman Anne Edgley, every Thing ſhould the Land ap- 


| . nr pertaining 
be carried on and tranſacted as it was in his Life- Time, 5,005. 


and this to ſuch a Nicety, as that the ſame Number of Landuſually 


Servants and even of Coach-Horſes was to be imployed, I 


the ſame Hoſpitality obſerved, the ſame Horſes uſed in = paſs, 
plowing the Lands; which could not be, unleſs the Lands that * an 
were to continue as before to be enjoyed with the Houſe; ſin 4. ſhould 
wherefore as it ſeems to have been his Intention not to St th. 
art them, let thoſe Lands which were before conſtant- flouſe, and 
8 3 | | at the 
i enjoyed with the Houſe, and the Profits whereof Charge of 
were applied to the Maintenance of the Houſe, continue Hobbit 
to be ſo enjoyed. F wdte Setvants, 


DES my | 2 7 and Coach- 
Horſes which the Teſtator imployed in 2 the Ground, and ſpend the Corn ariſing 
thereon in the Houſe; here the Land enjoyed with the Houſe ſhall paſs to the Couſin . 


Secondly, It was inſiſted that it appeared plainly Hewer 

Edgley and his Wife and Family were to have the Liber- 
ty of cohabiting with, and being dieted by his Mother 

at this Houſe at Clapham; and therefore if he ſhould 

waive that, or elect to live from his Mother, this 

would exempt her from any Neceſſity of expend- 

ing ſo much, and conſequently there ought to be 

a proportionable Abatement out of the 12001. per An- 

— which was allotted to be paid to her for Houſe- 
ceping. of = 5 


7 
* 
Cui . 


FY 
6 


604 De Term. . Hill. 1719. if 


0M Pn: Ry Cur” : admit Hemer Edeley might live at the Hou: 


and directs at Clapham with his Mother as formerly he did with the 
by Wilt Teſtator; but if he would live there with a greater 


an Annuity 


polls no : Number of Servants or Horſes than were there in the 
be raid to bis Teſtator's Life-Time, it ſeems to me that his Mother is 
Covi d.not bound to maintain them. She is only to maintain 
maintain her him in the ſame Plight and Manner as the Teſtator 
de verez did; neither ought there to be any Abatement of the | 
chuſes to 1200 J. per Annum by Reaſon of the Son's Abſence, 

go from "> any more than there ought to have been for the Years 
fin ſhall have that the ſaid Hewer Edgley travelled and was beyond 
the 1290 Sea after the Teſtator's Death; and as though he had 


er Annum | 
in he ſame died, there ſhould be no Abatement of the 12001. per 
if the Son Annum, by the ſame Reaſon there ſhall be no Abate- 
bad died. ment in Reſpect of the voluntary Abſence of the {aid 
Hewer Edgley; for the Teſtator intended that in all 
Events, during the Life of his Couſin Anne Bdgley, 
there ſhould be the ſame Hoſpitality as in his Life- 
Time, only in Caſe Anne Edgley ſhould leave the Houſe 
(which was left intirely to her Election) then indeed 
ſhe was to have but 2501. per Annum, inſtead of the 
12001. per Annum ; but this latter Sum was to be paid 
her very exactly, (viz.) quarterly during her Stay there; 
and Care is taken, that even the Repairs of the Houle | 
ſhall be paid out of the other Part of his Eſtate. 


5 Thirdl , ObjeCted that the Jointure made by Hewer Edx- 
ley'on his Wife, exceeded a Moiety of the Premiſſes, and 
conſequently, having gone beyond the Power, was void. 


A Sette. - Cur : Here neither is nor can be any Jointure, for as 
ment is di- | | a e till the 
ment is d- yet the Son Hewer Edgley has no legal Eſtate till 


made on 4. Truſtees convey to him, and until he has an Eſtate he 


withaPower can paſs none: Wherefore I can take no Notice of this 
Jointure of " 1 equitabic 
a Moiety. | 1 | 
A. before the Settlement makes a Jointure of what exceeds a Moiety ; Court will take no No- 
tice of this during the Husband's Life, for it may never take Effect. | 
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equitable Appointment; nor can it properly come in 
Queſtion at this Time, not being to take Effect till after 
the Huſband's Death, and perhaps never will, as he may 
ſurvire his Wife. e LT e F 


 Fourthly, Objected, that Hemer Edgley by Virtue of 
the Words [if be die without Iſſue of his Body] ſhould 
have an Eſtate-Tail in the Premiſſes, and then it 
would be in his Power to bar the Remainder by a 
Recovery 3 and this was the rather an Eſtate-Tail in 
him, for that otherwiſe the Daughters of his Son could 
perer take, which would be againſt the Teſtator's In- 
tention. 


To which it was anſwered, that here was an expreſs 
Eſtate for Life limited to Hewer Edgley, and the Words 
| [if he ſhould die without Iſſue] being only Words of 

implication, would not merge and deſtroy an expreſs E- 
ſtare for Life, according to Bamfield and Popham, ante 5 4. 


But the Court exploded the Notion, that Words Ia: Deviſe 
f 1 I; is. 4 15 Id * * . ( ft f. of Land to 
ot Implication ſhould not turn an exprels Eltate for 4. for Life, 


Life into an Eſtate-Tail, and ſaid, Thar if I deviſe n 220 * 4: 


X : FC" 30 © die without 
Eltate to A. for Life, and after his Death without Ifue, then 


fue, then to B. this will give an Eſtate-Tail to 4. |? * 


according to Sunday's Caſe, 9 Co. 127. b. But here 8 
being a Limitation upon Hewer Edgley's Death to his 5 8 

bons, and after to his Daughters, the following Words the 1 

[if Hewer Edgley ſhould die without Iſſue | muſt be in- — 4 


tended, if he ſhould die without (b) ſuch Iſſue. And inte en E- 
as to what had be ed, that unleſs theſ de Were dna 
what had been urged, that unleſs theſe Words were but where 
to create an Eſtate-Tail in Hemer Edgley, bis Sons L4n% are | 
; ETSY 7 P N Daugh- for Life, Re- 
N | + 8 2 , . © -  mainder to 
Truſtees, Sc. Remainder to his firſt, Ac. Son in Tail Male, Ce. and if A. dies without Iſ- 
le, then, Ee. This will not give an Eftate-Tail to 4, but the Words [without Iſſue] muſt 
intended without ſuch Iflue. (b) Vide the Caſe of Humberflon verſus Humbenſton, ante 332. 


Sed Quere, For in Sunday's Caſe there is no ex s Eſtate for Life 
Sven to the firſt Deviſee, ante 57. | * i 2 


j 
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| ungern conld nit aches ; it did not: appear the Teſts 
tor intended Hewer Edgley's Sons Daughters ſhould take, 
for he might think that on Hemer Edgley's dying with. 
out Iſſue Male, his Name and Family. would be deter. 
mined, for which Reaſon he might limit it over to the 
Daughters of Hewer Edgley himſelf ; beſides the Son 
of Hewer Edgley would be Tenant in Tail, and when 
of Age might, by docking the _ Een the orc 
to hy Daughters. 


One deviſes | Fiftbh, Objected, tes: on 1 Death of * Bl 


1 ley the Deviſce of one Fourth of the Premiſſes in Re- 


Truſtees and mainder, in Caſe Hewer Edgley ſhould die without Iſſue, 


their M9 her fourth Part was not to deſcend to her elder Brother 


convey! the and Heir at Law Hewer, but to be ſubject to an exe- 
his Son for cutory Deviſe to ſuch Perſon as would be Heir at the 
Lite, Re- Death of Hemer Edgley without ſuch Iſſue as aaa, 


mainder to 

his firſt, Se. and not to veſt in the mean Time. 

Son in Tail 

Male ſucceſſively, Remainder to his four Daughters, to each one Fourth in Fee; Ky in Gil 
any of his four Daughters die without Iſſue, the Truſtees to convey ſuch fourth Part in Fee, 
to the reſpective Heirs of the Perſon ſo dying; one of the Daughters dies without Tue, her 
Fourth in Equity belongs to her Brother, as her Heir. | 


— 


d: This Remainder in Fee of a fourth Part does 
veſt in Hewer Edgley as Heir of his deceaſed Siſter San- 
na; for the having a Deviſe of the fourth Part to her 
in Fee, the Words directing a Conveyance to be made 
in Caſe of her Death to her Heir, are no more than 
what would have been otherwiſe implied, 0 r 10 
cor que tacitè inſunt nibil 0peratur. * 
Sixthly, Neither is the Furniture of the Houſe at 
Clapham to be fold, while Mrs. Aune Edgley ſtays there; 
for it being ſaid by the Will, that if ſhe db fit on 
the Marriage of Hewer Bdeley to quit the Houle and 
Goods, this ſhews that until then ſhe was to er) 
them. But the Words are not ſtrong enough to cart 


the Goods as Heir-Looms with the Houle after Mrs. 
I Anne 
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hone Belp ſhould quit it or die; then hey, ſhall "7 7 
ſubſect to the Trafts of the Will.” 0 


— As th 


$4 ans 


1 B | 
6 he: Son's a to pay MY 1200. -N 


Annum to his Father ; the Words ſaid by the Father Cu 


chat if the Son would not hen it he might let it alone 
might be {poken 1 


Threatn 


5 Circumſtan- 


by Father a 
a Bond to pay 


i ſuch a Manner as to amount to 


ng, and. with Deſig n to intimidate the Son; him 120 J. 


but it might alſo be ache; and the Son having 6 bis Li, 1 


{aid that 


this ought to be leſt to his Honour, the Fa- 2 


and without 
ther ſeems to have acquieſced under it's after which r ps 
the Son as bound in Honour, without the Priviry of tits wer 0 


Father, 
refted it 


what Words 
and in his Abſence executed the Bond, and di- or Circum- 


# ſtances will 
to be delivered to his Father; ſo that for ought not be con- 


appears it was his free Act, and what he thought 8 
elf obliged in Honour to do; and therefore, without an 


the (a) Act which gives 1 4 l. 


Lives, and her Grandchild being made Nominee, the ap. 0 
Father of the Grandchild gave a Bond to the Grand- ee 


proof to TAL ow ſhould t be ſer Tae 1 in e 


1. verſus Read. . 6 
4 wee 
Grandmother put 1001. into the Exchequer bel ker, 


per Cent. Anmuiries for % e 


her buys an 
mother to repa 


ſhould di 


Grandchild's 


Child dies before the Grand 


y her this 100. in (Cafe the Child Annuity in 


ie in the Life of the Grandwother. „„ 5.00 for 


ol. in the 
Sow: Child's Father gives the Grandmother a Bond to repay the 100 J. if the 


mother, who receives the Income and _ the Talley, the * 


cid making no r This no Truſt for wennn 


The Talley was kept, 1 the Income of 4 At- 
nuity received by the Grandmother during her Life, 


and dif] 
child, F 


oled by her Will, from this to waar) . 


Decreed 


ces, gives his 


"NY 


% 
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Decreed by Lord Chancellor, That the Grandmother's 
receiving the Income of this Annuity during her Life 
and keeping the Talley, and no Claim having ever been 
made by the Grandchild, ſhewed the Grandchild was 
but a Truſtee for the Grandmother, and if this was at 
all a Truſt, it muſt be always & ab origine fo, that 
the Child's Father giving the Bond, and the Grand. 

| mother's accepting it, tended to make this ſtill more 
manifeſt. Then there being no Mention made of the 
Truſt in the Bond, was an Inducement to think, that 
had it been mentioned therein, the Grandmother would 
not have accepted itt. p 2 
The Court thought that what prevailed with the Father 
to give ſuch Bond, was the Chance of the Grandmother's 
giving the Annuity to the Grandchild, or at leaft not 
giving it from him; and that probably, if the Grand- 
mother had not given it from him, this would have 

been taken as a conditional Gift to the Grandchild after 
the Grandmother's Death; and that the Caſe might 

have been different, if the Grandmother, or Parent had 
made ſuch a Purchaſe ina Grandchild's or Child's Name, 
(a) Vide an- and taken the Profits during the Infancy (a) only of 
derben the Child, for that would have been no Evidence of a 
plagh, 111. Truſt for the Parent. Secus if the Parent had taken 
the Profits after the Child's coming of Age, and when 
of Diſcretion to claim his Right, | 


(5) Lord It was moreover obſerved that (b) Lord Nottinghan 
* N took a Diſtinction where a Parent made a Purchaſe ih 


Hill. 30 Car. the Name of a Child already advanced, and thereby 
2.6 vice - as it were emancipated: For that would have been a 


Eliot verſus Truſt for the Father; but if ſuch Child were unadvan- 


Elliot, 2 


Chan. Gas ced before, it ought (according to him) to be looked 
* upon only as an Advancement of one for whom he was 


under an Obligation of Duty and Conſcience to provide. 
[ = 1 Bua 


[ 
a 
; 
0 


4.4 a 


PII 
S „ 
«& 1 * n ö 
— 


. 0 — 3 . —— — 
1 — f 5 * \ 9 1 
4 + 3 8 J 4 wn" A. | 
| 1 er „. 5 1 ”s I [1 19 * 
Lib by . 15 | : + | be 2 * a Fg © = 
. 


Burnet verſus Theobald. ird Chan- 
0 1\ 3 6 161 i Re cellor Par- 
| | 1 N 1 | 1 * - {1 ker. 
Ir after a Decree pronounced, either Side enters a Ca. It after a 


veat, this ſtops the Signing and Inrolling for twenty; Decree 1 
eight Days, being a Lunar Month; but a Decree being entred to 


ſigned and inrolled after the twenty-eight Days from Ray the Sign 
the Caveat were expired, and within twenty-eight Days rolling, it 
after the Decree was preſented to be inrolled, and the ok 2 , 
Regularity of the Inrolment being referred to the Ma- Days, not 


ſter Mr. Holford, he certified the Courſe to be, that onen. 


where a Caveat is entred, the Party entring it has twen- un the De: 
ty-eight Days after the Decree preſented. But Lord rn a 
(hancellor thought this an unreaſonable Delay, there be- tbe preſent- | 
ing no Rule or Order of Court for that Purpoſe. Lord Chan- 


3 | 1 TOR e ., 2 7 BET! cellor to be 5 
inrolled, and Notice given by Lord Chancellor s Secretary to the Clerk of the other Side. 


On the other Side i was ſaid that the End of entring 
ſuch Caveat was to give the Party a reaſonable Time 
to conſider of the Decree, whether he ſhould ſubmit 
to it, or rehear the Cauſe, which End would not be 
anſwered, unleſs the Party had a reaſonable Time after 
the Decree was drawn up and paſſed ; and the Allows 
ance of the twenty-eight Days after the Entering of the 
Caveat, was immaterial, ſince theſe are commonly ſpent | 
after the Hearing the Cauſe, and before the Decree is 
den up: ad Ti e ge e 


Alſo the Maſter certified that the twenty-eight Days 
upon the Caveat, ſhould commence only from the Time 
that the Lord Chancellor's Secretary gave Notice to the 
Clerk of the other Side, of the Decree being preſented 
in order to be ſigned, which was likewiſe thought by 
the Court to be ſtrange; Br ad. 
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hut afterwards this Matter being mentioped again, 
and a Certificate of much the greater Number of 
Clerks in the Office being produced, ſhewing the con- 
ſtant Courſe and Practiſe of the Office to be, that the 
twenty-eight Days ſhould be accounted from the Time 
of the Decree's being preſented to the Great Seal to be 
ſigned in Order to it's Inrolment, and Notice thereof 
given by the Secretary to the Clerk of other Side: 
Lord Chancellor ſaid this ſeemed to him to be the conſtant 
Practiſe, and the Maſter's Report being fo, his Lord- 
ſhip would not over-rule it on a Motion, but on the 
Contrary held the Report to be right, and according to 
the Uſage and Practiſe in that Cale, © 


1 „ 


Caſe 178. EX parte 
Lord Chan- e 1 Ex P Te J 


r | 8 bo | 4 

Creditor by Was bound in a Bond to B., payable on May Dq 
Bond before 1 ; 8 $ ff + 7 ' the 7 7 1 * ö 1 
Dayof Pe. then next, 4. in the mean Time becoming a 


ment cannot Bankrupt, B. before May-Day takes out 4 Commuſhon 
Gee our of Bankruptcy againſt him, and the Commiſſioners ha- 
of Bank- ving ſummoned his Wife, would have examined her 
9 touching the Time and Manner of 4s beeoming a Bank- 
Proceeding rupt, but ſhe refuſing to make any ſuch Dilcovery, 
on lach * they committed her. x And {ome of 4.8 Creditors who 
Commiſion. came in under the Commiſſion, and paid their Contii- 
bution Money, impriſoned 4. for the Debt for which 

they ſought Relief by the Commiſſion ; and upon the 

Petition of 4. and his Wife diſcloſing theſe Matters, 

and hearing Counſel on both Sides 


It was reſolved by Lord Chancellor, Firſt, That if 
a Creditor by Bond before the Day of Payment ſues 
out a Commiſſion of Bankruptcy againſt the Obligor in 
the Bond, it is irregular, and ſuch an Irregularity, for 
A which the Commiſſion | ought to be ſuperſeded ; for 
: —1＋ ä . though 


though it be Debirum in preſent (a), yer as it cannot the 


„ 


A — —— 2 8 
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{ much as put in Suit, or an Action commenced up- 
on it, much leſs can there be a Commiſſion of Bank- 


ruptcy taken out on ſuch a Bond, whereby all the Real 


and Perſonal Eſtate of the WE oe! i _ e ar 
in n Execution. n aa e | 


iI N 75 


Secondly, That "ey wike of the dnl und be Bankrupes 


examined againſt her Huſband'touching his Bankruptcy. —— 


She by the Common Law cannot be a Witnefs (b) for Want ber 


or againſt her Huſband ; and though the former Sta- venom 3 


tute ef 21 Jac. 1. Anhorives! the Commiſſioners to baute 
y by Sta- 
examine the Wife touching any Concealments of the tutetouching 


Goods, Effects or Eſtate of the Bankrupt,” Ing 


yet ner ger Huſ- 
ther does that, or the (e) late Statute of the laſt Seſſions 5 Ef. 
extend to Examining the Bankrupt's Wife touching his 


Bankruptcy, or whether he had committed any Act of 
mung and Law © or when he became a Bankcupe, | 


4 * 
4 R '} * 


11 
f. 5 nnr 


And the Court Cad, . wh xbe late Statute afar 8 


mentioned concerning Bankrupts, the Commiſſioners Sat.; by 


8 G. 1. 
could not examine the Bankrupt himſelf touching his may beer. 


Bankruptey, and that in this Act there is no Clauſe 3 his 
u b to examine the Bankrupt's Wife againſt « own Bank- 
her Huſband, And though the Warrant of Commit-. 


ment of the Wife was produced, by which it appeared age 
that the Commiſſioners had committed her 4s well for ie Com- 


mitment be 
refuſing to diſcover the Goods and Bf of the, Bank- lern, and 
rupt, as to diſcover the Time and Manner of his Bank- 20 ns. 2 


Tuptcy : Yet by Lord Chancellor, one of the Reaſons for Cuſtody ill 


committing the Wife, beiyg for- 125 N bow tb 1 NN 
and when her Huſband was a B. 


855 t, and ſhe bein quired of 8 
to continue in Priſon, till ſhe ſhould make this Dif rings 


covery, the Cans cla af 1s illegal, and winks oug t to be 9 0 


„w di- e 
r z 


00 0 Vide autem che Statute of 7 Geo. 1. cap. 31. & 5 Geo. 2. and how | 


eſe Statutes have altered the Law in that Point. ” G) 1 Inſt. 6. b. 
? Vern, 79. | 


(c) 5 Geo. 1. * 24. 


— 


_— 
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aiſcharged] and accordingly it was. ordered re TI 
be diſcharged. I | | 


Creditors of Thirdh, It was bes hat bak of the ; + IR 


a Bankrupt, 
who.come Creditors, as came in under the Commiſſion by. which 


_ == ON all the Bankrupt's Eſtate both Real and Perſonal. (by 
tall not im- Means whereof he ſhould pay his Debts) was ſeiſed, 
priſon t 

Bankrupt for 


be Bae. paying thoſe Debts. Wherefore the Court ſaid they 


Cal 179. Grantham & al Commiſſioners. and 


Procerum. * 
PA ix BE: an Act of Pattagiit made in the gelt Year 1 if 
neral Thomas King George, for the Attainder of Earl Mariſchal 


Tender . & al', it was enacted (in 44) „ Thar if Major Ge- 
chintoule,will c neral Thomas Gordon, Laird of Auchintoule, ſhould not 
nor excentie Tender himſelf before ſuch a Day, he ſhould be at 


Party, # th tainted of High Treaſon, 
„ Major 
though the | 


reſt of the Deſcriptions agree. 


ſhould not be allowed to impriſon the Bankrupt for not 


would order the Bankrupt to be diſcharged out of Cu- 

ſtody, as to any Action brought by thoſe who had 

come into the Commiſſion of Bankruptcy, . and had 

| ſought Relief thereby. And though it was objecled by 
Mr. "Mead, that the Bankrupt ought not to be e | 
until he had perfected his mene 


The Court held the Contrary ; } for. it did not t appear 
that the Bankrupt was in Contempt or had refuſed to 
be examined; if he had, yet when the Commiſhon of 
Bankruptcy was irregularly ſued out, there ought not 
to be any Proceedings upon it by way of fuming 
the Bankrupt, or r otherwiſe. | 


n 


Truſtees of the forfeited Eftates ver. 
ſus Alexander Gordon. Un Domo 


De Ter 


— * * „ 2 


* _ 
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Major General Gordon's Chriſtian Name was Alexander 
not Thomas, and he did not render himſelf within the 


The Commiſſioners of the forfeited Eſtates in Scot- 
land, adjudged that the Reſpondent Alexander Gordon 
was not attainted.z whereupon the Commiſſioners for 
forfeited Eſtates in England. appealed to the Houſe of 


It was inſiſted for the Forfeiture, that here was 
a full Deſcription without a Chriſtian Name, (vix.) 
Major General Gordon, Laird of Auchintoule, which was 
a ſuſficient Certainty; for every one muſt know who 
was meant by it; and if the /Deſcription without the 
Chriſtian Name was ſufficient, then utile per inutile non 
uitiatur. Bo | ed 


That as in 1 Inſt. 3. 4 a Grant made to John Earl of 
P:mbroke, when his Name is William, or to John Biſhop 
of Rocheſter, when his Name is William, is good, be- 
cauſe there can be but one of that Dignity, but one 
Earl of Pembroke, and but one Biſhop of Rocheſter, 
(wherefore the Addition of a falſe Chriftian Name would 
not hurt it:) ſo, in the Principal Caſe. there being but 
one Major General Gordon, Laird of Auchintoule, this 
Deſcription could anſwer no Perſon whatſoever but the 
Reſpondent. oe LEE Py 


| Alſo that there was ſufficient Certainty according to 
the Courſe of Parliament ; and therefore that might 
be good by way of Impeachment, which would not be 
loin a Proceeding by Indictment, for which Purpole 
Dr. (a) Sacheverels Cale was cited, 1 (Sue 


rials, Val. | 
2K n ww: oor 


— 


* 
we 2 we 4 


. 


ſuch Man as Major General Thomas Gordon, Laird of 4. 


_—— 
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For the Reſpondent it was argued, chat there ought to 


be a legal Certainty not only in Indictments for Capi. 


tal, but for all Criminal Offences, and much more 
would the Law require Certainty in the Caſe of an In- 
dictment for an Offerice, whereby a Man's Blood was 
to be corrypted, his Eſtate forfeited, and his Life taken 


* 


away in the moſt formidable Manner. 


That thoughit might be true (which however was not 


admitted) that an Attainder would be good by the De- 
ſcription of Major General Gordon, Laird of Anchintoule, 


and that there might be ſuch a Man; yet adding a Wrong 
Chriſtian Name was much worſe than if there had been 
no Chriftian Name at all; for there might be ſuch a Man 


as Major General Gordon, Laird of Auchintoule, and yet no 


chintoule. 


That the Caſe cited from 1 Inſt. 3. 4. might be al- 
lowed to be Law, and yet that no ways like the Caſe | 
now under Debate; becauſe in a Grant the Law takes 
it as ſtrongly as may be againſt the Grantor, u. Res me 
gis .valeat, it being preſumed that ſome valuable Con- 
ſideration was given for the Grant, and it would be 
very hard, that the Purchaſer, by Reaſon of a Miſtake 
of his Name, ſhould loſe his Purchaſe; wherefore it 
is {ſufficient to make the Grant good, if it can appear 
who was intended to take, becauſe the Grant of the Party 
founded upon the Contract of the Party, ſhall take Effect 
according to his Intent, and Purchaſes may be good 


without either Chriſtian or Surname, as the eldeſt Son | 
or youngeſt Son of J. S. (1 Inft, abi ſupra;) but in Cal 


of an Indictment the Conſtruction is not to be accord 
ing to the Intent of the Indictment, but muſt be firid 
ly certain; and if an Indictment is to be ſo, much more 
mult an Attainder which binds for ever, both 4 t 


* 
0 
a \ 


—_— 
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Le and Eftarez, and an Indictment of ane by the Des = 
{cription only af the eldeſt or youngeſt Son af N. . 
would not be good. ee 


— 


That the Names of Alexander and Thomas were two 
5 different Names as well ceulft be, and therefore ir 
was impoflible that Alexander Gordon could be intende: 


That ſuppoling Major General Alexander Gorday were 
attainted by his right Name, and afterwards pardoned 
by the wrong Name of Thomas Gordon, this Pardon 
would not be good, becauſe it could not be intended a 
Pardon of the ſame Perſon that was attainted. And 
it would be very hard that ſuch an Attainder as was in 
the principal Caſe, ſhould, notwithſtanding the Miſtake 
of the Name, be good 10 tale apgy 2 Man's Life, and 
yet that 4 Pardon, by. Reaſon of the ſame Miſtake af 
the Name, . ſhould not be good to ſave the Man's Life'; 
[which Reafon had great Weight with the Lords. 


Tha if cis Senft of derade by tho Name 
of Thomas were to be good, an innocent Man might 


be executed inſtead of the Guiley and it would be 
ſufficient to ſay that Alexander was the Man intended, 

though Thomas. was the Man attainted. But as Incer- 

tainty was the Mother of Confuſton, ſo it was the 
Happinels and Excellency of our Law to delight (a) in, («) Ante 


my * in criminal Froſecutions to require Cer- Ot 


Mitobell ver- 

1 1 : ſus Reynolds. 
That if Alex4uder Gordon were outlawed by the 

Name of Tos Gordon, the Law in that Czſe would 

allow him no Redreſs by Writ of Error, becauſe he 

would not be hurt, nor any ways concerned in the 

utlawry of one who was che ta be another Per- 


a: And yet where the Law {aid the Perſon. was 2 
| : | . ä [1 
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unn... 


hurt or any ways concerned, the Attempt now was to 1 
bang that Man, and to take away all his Nr {1 
That the Objection was the iche in the p principal 
Cafe, for that the not rendering himſelf (by the Time 
preſcribed by the Act) made the Treaſon; and here 
Alexander might well think himſelf not the Perſon in. 
tended and required to ſurrender, when the AR required 
Thomas to ſurrender ; conſequently it would be hard, 
that his not doing of that which he had at lesſt very 
probable: Reaſon to think not incumbent upon him to do, 
ſhould render him guilty of the . N (ike worn 


in our Law, „ High Treaſon. 


1 nd as to what was ſaid, that this beng's an Aide 
by Parliament differed from an Outlawry, and that the 
Courſe of Parliament made it good: It was an- 
ſwered that Impeachments in Parliament differed from 
Indictments, and might be juſtified by the Law and 
Courſe of Parliament; but that there was no other Me- 
thod of conſtruing an AQ of Parliament (as this was) 
but according to the Rules of Law. e ee 


Laſtly, that if the Reſpondent Aae Gordon thus 
intended (as it was ſaid) to be attainted by the Name of 
Thomas, had been brought to the King's Bench Bar, that 
Court would not, nor could have awarded Execution 
againſt Alexander Gordon on the Attamder of Thomas, 

| das on Alexander's ſhewing this to the 3 ey 
mult have diſcharged „ 1 


Upon which the Counſel being viding the Lords 
adjourned the Debate till the next Day, in Order 
to have the Opinion of all the Judges of England, 
when the Lord Chief Juſtice Pratt geen the 
Opinion of them all, “ That this Attainder of 


Major General Thomas n Laird of 1 
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« did not attaint the Reſpondent, whoſe Name was Alex» 
„ander; and that if Alexander Gordon upon ſuch an 
„ Artainder had been brought to the King's Bench Bar, 


„and had made this Matter appear, that Court could 
„not have awarded Execution againſt him.“ 


which the Decree of- the 201 miſhoners 10 
ſtates in of land w way aſh {firmed 7 17 


0 des 1. 1 + ; {=> "oY 
| Memorandum, In this wth it was 3 g the Coun In 28 
ſel on the other Side, that by the late Statute 7 the Uni- 4 pare... 


on of the two Kingdoms of England and Scotland, Trea- tions for 


Treafc 
ſons and Proſecutions for Treaſons are the fame in che fame as 
Salad a3 heren In England. 


r $6, Ae $4.44 9.46 


I was of Counſel for the Reſpondent, ant Mr. 


= the Appellants, 3nd "0 a 2 Lawyer on each 
de 


The like Determination was. made by the” Lords i in the December 5 


following, in the Caſe of Grantham & af verſus Farquharſon, who was 


pretended to be attainted by the dame of Aland Fargubatſon, where: 'S 
& his Chriſtian NOT PIN 5: 17 "11403 JI. 1 131 
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Gile 180. 7 ſcounteſ. 1 e Han 5 


fad Se ˖˖ͤ 0 Hr George Maxwell.” 
—— "HE plaintiff brought 2 Bill avainſt! the Defer- 
due, dant ber Huſband, ſetting forth that the Defen- 


ment made dant before her Intermarriage. with. him did 
rad ſhould enjoy all her own Eſtate to her eparate 
the Mar- Uſe, that he had agreed to execute Writings to that 


1 Purpoſe, and had inſtructed Counſel to draw ſuch Wi- 


out Writing, 
within the tings, and that when they were to be married, the 


N_ ry . Writings not being perfected, the Defendant defired this 


might not delay the Match, in Regard his Friends be- 

ing there it might ſhame him : Bur engaged that upon 

his Honour ſhe ſhould have the ſame Advantage of the 
Agreement, as if it were in Writing drawn in Form 
by Counſel and executed; upon which the Marriage 
took Effect; and afterwards the Plaintiff wrote a Letter 

to the Defendant ker Huſband, putting him in Mind 

of his Promiſe, to which the Defendant her Huſband 
wrote her an Anſwer under his Hand, expreſſing that 


he was always willing het ſhould enjoy her own For- 
4 Cl a tune 


2 a 
* 


De Ten erm. Paſ che, 1720, 


C1 


To this Bill ths Defendarie pleaded the Magee of 
Frauds and Perjuries (), by 
« Conſideration of Marriage, unleſs ſigned in Writing 
« by the TIL 3 Nai and averred that he 
never ſigned any e before Marriage 
for her . her | Eſtate: ſeparately; 
which he pleated bs | Bar Hof = Relief or ee ue mh ; 

It was + tryed ent 2 a this\Promile Was 
on the Plaintiff 's Side executed by her Intermarriage; 
and therefore like the ſeveral Caſes in which Equity did 
relieve, and mpel à mutual Execution; that the Let - 
ter written by the Defendant, though after 3 
was an Evidence under his Hand of the Agree t be» 
fore the Marriage, and ſo-took it out of the Statute.” 


tune as if Sole, and that it ſhould be at her ow | 


which all Promiſes in ( a) 29 Car, 


. 


"4 938TH 
fen- On the other Side it was lu, VE the e Words 
wiſe of the Statute made all ſuch Promiſes in nnn i 


of Marriage 


welt 1 W hs 


Gallantry uſually occur, and it was therefore provided 


of Marriage ſhould be void unleſs ſigned by the Party. 
That it was very wrong to call Marriage dd Execu 
of the Promiſe, ths until the: Marriage: 


m Confideration of Marriage void; therefore to ſay 


hich W Court took Tom of and As HS 


by 


, „ 
o 4200 


many 3 er. od Promiſe uled, as in 
Malteſe in order to Marrisge, where mapy Paſſages of 


it Was not 
vithin the Statute; and the Statute makes the Promile 52. 


* 

L 
e 
„ 4 


by the Statute, that all Promiſes made in Conſideration 5 0 


that the Marriage was an Execution which ſhould e ae 
the Promiſe Good, was quite fruſtrating the Oy: ct 1 
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one Agreement in Writing ſhould be propoſed and 


in and executed in Lieu of the former, in this or ſuch 


Caſe 181. 85 ID 


Lord Chan- 
celler Par- 


ker. 


A Creditor - 
petitions a- 
gainſt the 

Allowance 
of a Bank- 
rupt's Cer- 
tificate, up- 


on which the 


Bankrupt 
gives him a 
Bond for 


Payment of 


his whole 


Debtin Con- 
ſideration of 
withdrawing his Petition ; Equity will not als againſt this Bond. 


the Inſtruftions given to Counſel for preparing the Wri 
tings material, ſince after they were drawn and ingyoſſed, 


De Term. | Pa ſche,” 1720. 


Lord Chancellor: In Caſes of Fraud, Equity dit 


relieve, even againſt the Words of the Statute: As if 


drawn, and another fraudulenely and ſecretly. brought 


like. Caſes of Fraud, E quity would reliere; but Where 
there is no Fraud, 2 a relying upon the Honour, 
Word or Promiſa of the — the Statute making 
thoſe Promiſes void, Equity will not interfere; nor were 


the Parties might refuſe to execute them, and as to the 
Letter, it conſiſts only of General Expreſſions; as 
« That the Eſtate ſhould be at the Plaintift 's' Command 
« Or at her Service; indeed had it recited or mention- 
ed the former Agreement and promiſed the Performance 
thereof, it had been material. But as this Cale is Cit» 
eminec allow the Toe. ” 


4 ! 
* 11187 Ne} 


JEW 10 E , | 
Allo this Plea Dons in (ke of. a Div to all 
Matters, which if diſcovered and ade, might be 
barred by the Statute, fo far . the ae be er . 


in 1 Bar * Sack DO e e e 
Lewis verſus Chaſe. tet l 
. 7111 175 | 


HE plaintiff being a Bankrupt, . 
diſcharged with the Conſent of four Fiſths af bi 
Creditari in Number and Value, upon the-late-Statute; 
the Defendant a Creditor preferred his Petition to the 
Lord Chancellor againſt the Allowance of the Certificate; 
u pon which the —— in Confideration of the Defen- 
dant's withdrawing his Petition, gave him a; Bond 
his whole Debt. Afterwards the Bankrupt” s Cexrificate 
was allowed, and the Defendant putting t the Bond in 1 


2 BY  agall 


\ 


. . . * — 1 — - 
** n a 3 8 ee Od 1 


N FRY Paſche, 720. — 


wink the Bankrupr pt, he pleaded the 40 of — | 

and that the Bond was obtained in ord er to procure his 

Diſcharge; and on a Verdict for the Plaintiff, "the Bank- 

rupt brings this Bill, inſiſting that the Bond was ob- 

tamed from him under his Neceſſities, and within the * 

Reaſon of that Clauſe in the (a) Statute which makes («) 5 Geo. 2: 

Bonds void for conſenting to the Bankrupt's Diſcharge ; 

and it was repreſented. as an unconſcionable Thing for L 

one Creditor to deſire more than his Share of the N 9 

- Bankrupt's Eſtate with the reſt, and that on the other OT Ss 
Hand the Bankrupt ought to be 1 on: had 

given up all to his Gee TR | 


Here wp an 1 Creditor, the Bankrupt 
if i pays him all, ſtill pays but what in Conſcience 
he ought. He that comes into Equity to avoid the 
Payment of a juſt Debt, ought to come with a -very . 
dear Caſe if he hopes to ſucceed;: \ The Defendant 
could not be ſaid to do amiſs in petitioning the Great 
Sal againſt the Allowance of the Certificate; neither 
can it now appear to me what ſucceſs that Petition | 
would have been attended with; it may be he had juſt 
Cauſe to petition, and the Bankrupt no Right to have 
the Perition diſallowed, and the Plaintiff, if he had a 
far Defence, ought to have made | Uſe of it againſt _ 
the Petition, , but in Caſe of treating with the Defen- eee 
dant to withdraw it, the other might inſiſt n rea · % 
lonable Terms to have his 41 Debt. 88 


11 


Suppoſe ths preſent Bill were to 2 diſmiſt, 1 Cavs 
lequence would only be that the Plaintiff muſt pay 
what he juſtly owes; but were he to be rclieved, the 
. — would thereby be put into a worſe Condition 
than any of the other Creditors; for the Bankrupts 
Eſtate Wha diſtributed, he cannot now have bis Pro- 
portion CP ſo that he muſt loſe his whole Debt; 
and 1 it is the Plaintiff's s Fault ro come fo late; which 

7 17 0 0 ah make: 


= - 
\ . - —— — —— _ _- By = = 
. —— er ASE. c al. —＋3— * 4 — POLY 


— 


= ©, 


De Te erm. q Paſche, 1720. 


_ 
. 3 
| 
4 . 
'1v 
5 ! of 
$ * 
„ 
i | , 
5 4 þ 
4 | 
441 
i 
1 . 
F 
| / 
: ' 
1 
* x 
F * 
N ö 
4 
1 
f E 
4 
Fi 
4 


5 Abridgment "JR Joby ww lows Maſter of the Rolls, beg Kiel 


Lands on dated the 2 3d of October 1669, in Conſideration of 


his Body by 


Default thereof to and ſeiſed to the ſame ves Fitts this be an Eftate-Tail at Lay vet 


„ 


— | 


akin the Caſe ſtill ahi Grenzer apainſt vim: Fine 
does the Law make any Diſtinction whether the Bark. 
0 became fo by his own extravagant Way of livin ring 

r by Misfortunes ; and therefore he is the leſs to be 
ſows It is hard enough to bar Creditors of the 
full Remedy which the Law gives for the Recovery of 
Debts; y'or the where the Words of the Statute are 
plain they mult be ſubmitted to, but then the Bank. 
rupt ought in all ſuch Caſes to bring himſelf within 
it. And it would not be fair to put the Defen- 
dant, who has the Law of his Side, in a worſe Con. 
dition than any of the other Creditors whoſe Debts are 
extinguiſhed by the ae; en a the Bil 


with n 


Jag 


Caſe 182. E Trevor r eldeſt Sor 2 
bee „f Sir John Trevor, late Plainift; : 
Maſter of the Rolls, & al ,Y 


15. Non the ſecond 23232 


A 3, in Fei of the Capital Meſſuage called Brinkynal, 
One Aricles and diverſe Lands in the Counties of Denbigh and 
on Marriage $2Jop, on his Marriage with Jane Puleſton, by Arti 


to ſettle 


Life, Re. the then intended Marriage, did for himſelf and bis 


mainder to Heirs covenant with the Truſtees therein named, before 
the Heirs of the End of two Years, to ſettle and aſfure upon the 
is incended {aid Truftees, as they the faid Truſtees ſhould” dirett 
. appoint, all the Premiſſes to the ſeveral Uſes in 


5 F Articles erpreſſed, as "MI mn” Sh Settlement and 
ettlement Con- 


within two | 4 | 
Years, or in 


Equity will turn it into a ſtrict Settlement. 


De ou erm. = Paſche, ms. 
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_ 


Conveyance, as ſhould be limited and agreed upon "a Sir ; 


Trevor and the ſaid Truſtees, and to no other 


Uſe, (vix ) To the Uſe of him the ſaid Sir Fobn Trevor 


for Life without Waſte, Remainder to the Uſe of June 
his intended Wife for her Life, Remainder to the Uſe 
of the Heirs Male of : him on her Body to be begotten, 
and the Heirs Male of ſuch Heirs Male hs x lui u og, 
Remainder to his own. Right Heirs, 


Sir John Trevor by chi ſame Aide covenanted with 
the Truſtees, that the Premiſſes ſhould remain after his 
Deceaſe to the ſaid Fane his intended Wife for her Life, 
free from all Incumbrances, and in Caſe the Uſes therein 
were not thereafter well and truly raiſed, according to 
the rrue Intent and Meaning of the Articles, ae 
then he and his Heirs ſhould ſtand and be ſeiſed of the 


be thereof made to the Uſes of the ud Articles, N 


by Jane, the Plaintiff 


dants John, Arthur, Tudor, nne Adern e Mia- 
dleton, and Frudentia Wr., 


No Settlement was | bandes ne to the . 
nor any Requeſt by the I — and the Plaintiff Ed» 
ward incurred his Father s Diſpleaſure, having without 
his Conſent married a Woman of no Fortune. 


the Premiſſes, declaring the Uſes. thereof to himſelf 
and his Wife for their Lives, Remainder to the ſecond 
Son the Defendant. Jobn Trevor in Tail Male, and ſo 
to the younger Sons in Tail Male lucceſlively ; and this 

&ttlement was by Conſent of the Plaintiff 's Father and 
Mother n to the Defendant Tu: Trevor. 


4 


The Marriage took Effect, and Sir John had Iſſue 
Edward Trevor, and the Defen- 


premiſſes, until ſuch Time as a farther Aſſurance ſhould 35 


Sir John meu and his Wife Jan de a Fine of 1692. 


"I 
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* 


fog 20, "ts 5 John a) mk died Inline; lea- 
: ving a Real all in Ireland of about 900 l. a Year, 
and ſome new purchaſed Eſtates in Fee in England, 
which deſcended to the Plaintiff Edward Trevor and 
poſſeſſed. likewiſe of à very great Perſonal Eftate 
the Plaintiff Edward 8 Share whereof came to near 

10000 l. i Ob I a 


The Plaintif 3 Bdward Trevor beo ght his Bill to com- 
pel the ſecond Son John Trevor ms the other Brothers 
and Siſters who claimed under the Fine and Deed of 
Uſes of Sir John and his Wife, to convey the Premiſſes 
to himſelf in, Tail as Heir of Sir om _ "and * 
WIG 06 


85 Aud the Cauſe coming on to be: beard before th 
Lord Chancailos Parker, 


For the younger Brother: it was | infiſted; that hel 
: Articles were of an ancient Date, ou vis.) in 1669 
(about fifty Years ſince) and that 8 a Limitation 
of an Eſtate to 4. for 45 Remainder to the Heirs 
Male of his Body, made an Eſtate-Tail in A. ſo in the 
Execution of Articles in Equity they would follow the 
Words, which muſt create an Ellate-Tail i in Sir Ns 
Trevor. 


That the Uſe being to Sir Jolm Trevor without maſt, 

Remainder to the Heirs Male of his Bod by the {aid 

a) Ante in Jane, made no Alteration; it being a —— (%) Rule, 

ſus K, that where an Eſtate is limited to one for Life, with a 

5 and Remainder (mediate or immediate) to the Heirs Male or 
verſus Heirs of the Body of the Tenant for OT re were 


 Vright,399. only Words of Limitation. 


| by 1 1 +4 
1 2 1 1 1 , . % ? 1 * * 
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| +... hat 
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NO 


That if i in any Cale 5 Lows: were otherwiſe, it 


would be in that of a Deviſe of Lands to 4. for 
Life without W aſte, Remainder to the Heirs of his 
Body; yet even in ſuch Caſe, though it were an expreſs 
Eſtate for Life, and though there were the Words: 


[fans Waſte] and though the Intent of the Party was 


allowed to prevail more in à Will than in any other 


Conveyance, it would notwithſtanding be an Eſtate- 


Tail; nay even in Caſe of a Deviſe of a Truſt to 4. 


for 1 without Waſte, Remainder to the Heirs Male of 


his Body, it had been decreed. an Eſtate-Tail in Bale 


and Coleman (4) by Lord Harcourt, who reverſed the (a) Vide 


ante 142; 


Decree of Lord Copper in that Caſe. 


Allo that the Adrian of the Words Fche Naira Male 
of the Body of Sir John Trevor and the Heirs Male of 


ſuch Heirs Male] was immaterial and but Tautology ; for 


the Deed having limited the Premiſſes to the Heirs Male 


of the Body of Sir, Jom by Fane; the following Words 


did only repeat the ſame Thing over again; and it 


would have made no Alteration, had thoſe Words been 


repeated ten Times over, according to 1 Co. 104. Shelley's 


Cale, and that of Legate and Sewell * in 106. which 
was ſent out of this Wo to the Judges of the. Com- 
mon Pleas, po: was a much e Caſe. 


It was 1 chat if he Limitation had hows > to 


Sir John Trevor — Life, Remainder to the Heir Male 
of his Body by Dame June (in the ſingular Number) 


and to the Heits Male 00 the Body of ſuch Heir Male, 


this had been but an Eſtate for Life in Sir Jobn Trevor, 
by Reaſon. the Words, [Heir Male] were in the ſingu- 


lar Number (6), and but a Deſcription. of the Perſon, (0 : Co. 66. 
Having a Spas Limitation ee. to them; but C 


7 Des! en n 


3 By the Opinion of three of the zug er © 5.0 cont . See 


eir Certificates, ante 88. 


\ 


b. qua 


De Term. P. aſchæ, 1720. „ 


I 


as the Parties intended; which yet was a pretty ftrained 
Conſtruction; for when I covenant to convey an Eſtate 
to one for Life, Remainder to the Heirs Male of his 


„ 


even in that Caſe it would have been a contingent Re- 
mainder, which the Fine afterwards levied by Sir John 
Trevor and his Lady would have barred. But in the 
principal Caſe, the firſt Limitation being to the Heirs 
Male of the Body of Sir Fohn by Fane (in the Plural 
Number) would have made an Eſftate-Tail, had it been 
m. a Conveyance. ' mee. TE ay 


That it was true, latterly in the Execution of Mar. 


riage Articles, Decrees had gone according to the In- 


tention of the Parties, as being a Matter wholly execu- 
tory, and in the Power of Equity to mould and turn 


Body by his Wife, and to no other Uſe, (as is ſaid here; 


that Equity ſhould ſay it ſhall be to other Uſes, (uz) 
To the Man for Life, Remainder to Truſtees to = 
rſt 


| ſerve contingent Remaindèrs, Remainder to the 


Was actually ſeiſed of an Eſtate- Tail veſt 


Oc. Son of the Marriage, ſeemed at Law à Breach of 


the Covenant; and it would ſound hard, that there 


ſhould be no other Way of performing a Covtiunt in E. 
quity, but by breaking it at Law. 
That the ConftruQtion'of theſe Articles muſt be the 
fame as if they had come under the Conſideration of 
a Court of Equity about the Time of the Dare of them; 
and then there could be no Caſe cited wherein Equity 
had fo far taken upon itſelf, as to Decree the Husband 


but an Eſtate for Life, when the Articles ſaid he ſhould 


However, this Caſe went much farther; for here 
being no Settlement of the Premiſſes made, or required 


to be made within the two Years, this was a Covenant 


to ſtand ſeiſed, by Virtue of which Sir Trevor 
ad? and te 


4 


* . 


2 —— 


De 7 erm. Paſche, i720. 


ieee 


Articles being aQually executed, were not tobe exe. 
cuted over again in a Court of Equity; no Inſtance 
could be given, where a legal Eſtate veſted by a Mar- 


 riage Serie was ofierwards —_— a den in 
. Dn Few Fi 


That ſuppoſe chs daten had been bw way of 
Leaſe and Releaſe to Sir oh Trevor for Life without 
Waſte, Remainder to his Wife for Life without Waſte, 
Remainder to the Heirs Male of his Body by his Wife, E- 


quity would never have altered or 1 the Settle- 


ment, or turned a veſted Eſtate- Tail into an Eſtate for 
Life; no Inſtance could be given of that Nature; and 
if ſo, a Covenant to ſtand ſeiſed was as much a Convey- 


ance, as compleat and more ancient than a Leaſe and 


Releaſe; for the Bargain and Sale for a Year was but a 


modern Invention ef putting the —_— r ener 
ſton, to enable him to take a Releaſe. | 


ie 631-2: 19710 1 


Again, engl it mig ht be jefted tt ec this 0 Coney : 


nant ro ſtand ſcifed was ly until a Settlement ſhould + 
be made, yet till then it was a veſted Eftate-Tail in 
vir John Trevor; and the future settlement Was to 
made only as it ſhould be agreed on betwixt Sir John | 
and his Truſtees, which now 7 could never by: Sir _ 
deing dead. N DEE 


* 
1 
= 4 


„that the! equine 


In the next er it was ue, 


Clcumſtancet vr the Caſe were to be conlidered. 


4 


Here was an eldeſt Son whe had bed bis Father 


yy a very improvident Marriage, which was but a 
jult Oran or r the ne giving away from him 
ſome 


* Se Pee e Whahe pho iſed 


1 by Chief Juſtice North in the Caſe of Barker ver! us Keate, 
252 | $ 


\ 
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— 
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Fee in Ireland of about 900 l. a Year, which with 


ſome Part of the Eſtate; notwithſtanding which, his 


Father had ſtill been very kind to him: 


er Tr 
Firſt, By leaving to deſcend. upon him an Eſtate in, 


the Timber was worth above 25000 J. Secondly, By 
leaving to deſcend upon him diverſe Lands of Value-in 
England, purchaſed by the Father after the Making the 
Settlement, being above 200 J. a Year; all which it was 
in the Power of Sir John Trevor to have given from him. 


Thirdly, by leaving a Share of the Perſonal Eſtate to 


was a Gift of them to him. For this Reaſon it has 


(a) 2 Vern, 
558. 


(50 2 Vern. 
710. 

Ante Bland 
verſus Mid- 
more 324. 


the Eldeſt Son could not ſay he was wronged by that 


covenanted to ſettle Lands of 100 l. per Aunum on bis 


come to him, of near 1000. Value. 80 that this 
was more than an Equivalent for the Eſtate in Queſtion, 
which the elder Brother could not come at but by the 
Aid of Equity, nn in ban , e 


. 


1 


That Sir John Trevor's permitting theſe Lands to de- 
ſcend to his eldeſt Son, was giving them to him; the 


not hindring him of them when in his: Power fo to do, 


been decreed, (a) where a Man by Marriage: Articles 


eldeſt Son, to take Effect after his Death, that the 
leaving Lands of 1007. a Year to deſcend to ſuch Son, 


| 
was in Equity a Performance of the Covenant. 80 | 
likewiſe the Statute of Diſtribution makes (as it were) | 
a (b) Will for every Inteſtate, and conſequently this 
eldeſt Son's Share of the Fathers Perſonal Bllate; which 
came to him upon his Father's. Death, is à Legs t 


cy of 10000 J. left him by his Father. Wherefore 


Father who has left to deſcend or come to him an E- 
ſtate of about four Times the Value of the Lands in 
Diſpute. = RD | | 


But the Caſe was ſtill ſtronger, if it was conſidered 
that, when this Settlement was made upon John Trevor, be 
| , > a hae was 

4 DOD 


D Le Le 1920 
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was chow a younger un provided Ach r bad at- 
ined to Manhood; char Equity favouts ſuch Proviſi- 


for which Reaſon, were there 4 Deviſe of a Copyhold 
without! à Surrender, Equity would ſupply the Want 


of it for a younger Son, 28 en rs as. "a HI ity n 


Caſe of a Purchatey ONE 


U 
1. 


i 


| Objefted; The Abies Ae "Voc a * 
upon theſe Lands; and if the eldeſt Son has in Equity 


Night by giving him Ae Lands. wh 2190 


1 


Reſp. The Alben 0. can wind 2 * hin Lien 
upon theſe Lands, if the Eſtate be an Eſtate - Tail exe» 


faber, and which the Fath 


ee 6 $f [4 


decree an Execution. . 3 
Lk 


than when I covenant to ſell my Land to another. Sup- 


ha ! 


the Value, this being an 


vill not execute it? And in the Principal Caſe, Hard- 
ups, many Hardſhips: 


ther fo ample an Equivalent; ; and a younger Son at 
7 * 


ons, looking upon them u in Nature of a Purchaſe; 


pecific Heh 


a Right to them in Specie, the a e. cannot din ae" 


cuted by the Articles, and conſequently barrable by the 
upon a juſt Provocation 
has barred; the Articles are ent ee n af 


Artidava can no o Caſe * a endures Lien men Land, | 


Pole then, I article to ſell my Land to another for Half 
unequal Agreement,. Equity 


would enſue rhe Execution of 
the Articles. The Intention of a dead Father would 
be fruſtrated by a Son who had received from his Fa- 


that 


But for Argument fake, fappoſe em were I 1. 
A Court of Equity is not bound to execute all Arti- 
cles, but conſiders the Circumſtances of the Caſe; and 
if Hardſhips would * enſue on the Bxecution of ſuch 
Articles, Equity, under thoſe COTE! will not 


— 
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De fer erm. n. Paſchs, 1 


that Time unprovided for, would be erde * his in⸗ 
tended Proviſion. . 


intent to be efleBually se lpia bling 
the Mother's Eſtate for Life, (via) her Jointure, ſince | 


that the Premiſſes ſhould remain to her free from In- 
cumbrances, no Covenant extending to the voy Male 


ticles in the Settlement now in Queſtion, and was ſo 
far from concealing them (which it ſeems had been an 


tisfied he had a Power over this Eftate, as to have ſold 


nion of the Court would be ſo to. 


Ni. Trevor the ſecond Son, on 


„„ — i I ee 252 * 


Fane, it was an 4 eee FRY his / flat 
the Covenant of Sir John Trevor went only to this, 


of the — a 99, 
It was of Weight allo thith the lag Maſter of the 
Rolls (who had fo long preſided in a Court of E wy 
with great Experience and Reputation) was ſo far h 
being apprehenſive the Articles hindered him from al 
poſing po theſe Premiſſes, that he recited the very Ar- 


Imputation caſt upon him by the other Side) that he 
recited by this very Settlement his Intention to inrol 
them in Chancery. His Honour was ſo well {a- 


Part of it 'to a Purchaſer who then quietly enjoyed i it; 
but how long he was to do fo, if the Phi 2 
might be a Queſtion. | 

Upon the whole Matter, the Liw was —_ he! De 
lendant John Trevor the ſecond 8on; the equitable Cir- 
cumſtances of the Cafe were for bin; the Intention o 
his dead Father was for him; the Opinion too of his Fe- 
ther, who might be juſtly ſaid to have been a preat 
Judge, was all for him; and it was whige 36" = Opt 


But Lord Chancellor decreed nn cha ba. 5 dn 


It Nennt 
. ou 


That Marriage Ns were in e Nabu exec 
tory, and ought to be conſtrued and moulded i in Equity 
according to the ern of the ee my 


1 


758 & 
Now that 83 was jo Hogg in 1 this Caſe; une FM 
Conſideration extended to the Heirs Male of the Body 
of Sir John by his Lady, * wo! as to W in ara 
of her Jpinrures. Ke 1 * 1s 1 


 Belides, the Agreement. was to cola he premiſſes 
to himſelf for Life without e. f Waſte, 
and to the Heirs Male of his = 2 Jane, and to 
the Heirs Male of ſuch Heirs, Male; ſo that it could 
not be doubted b 155 that ms Intention was, Sir Jobs 
ſhould have an Eflate for Life only; and the Privilege 
of Waſte. would be to no Purpoſe, if he was to have 


an Eſtate - Tail, Which would 90 ahn a en biea 
liſpuriſhable for WOW 


43 


4 


Tbat if within Wy two 1 1 Wife's 8 Truſtees 
had called for a Settlement, or had brought a Bill to 
compel a Performance of the Marriage Articles, there 
could be no Queſtion, but that according to the ſeveral 
Precedents which-have been in this 8 Equity would 
hare directed the Settlement to have been t to Sir 
Jobs for Life; Remainder to his firſt Son, Ve, and 
to ſay Precedents bave not gone ſo high and ud far 
backwards as the Date of thei Articles, ſreme 
terial; for what is Reaſon, Equity, and good C 
ſence — a war, and always would be . 


And 23, 16 ha Truſtees had applied wiki 1 tuo 
Years, in order to have a Settlement made, it would 

ta have been dinected to be made 50 the firſt, We, 
Son of the Marriages * cheir Det or en * 2 Vol. 
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according to the Intention of the Coveriant” is bot 
Breach, dut a Performiance'of 1 wo j we, TR Hou : 


were never deſigned for a Settlement, but only a'bare 


Premiſſes to Truſtees and their Heirs, as they or their | 


— never burt the Iſſue of the Marriage 3 3 it were 


the Articles, if Sir John ſhould have ſuch an Eſtate by 


Limitations and Uſes! in the Articles mentioned, and 
alſo in the {aid Settlement. as Would be s ay breed d 


"ot 
nn. 


n, tc fay'1 it Thould. | i BYGOFTRINL ach 


J ; f 1 3 , F N. 4 5 : , 8 * 
8 14 \ J. 239 IN & a 3. 34 44. . Z * 


That! it would be 1 Wige "ey and oh roQtion . 


them, the Limitations of which the very next Day 
ho might by e Pine deſtroy ; "and king. fuck 
Settlement upon the firſt, Ge. Son, would not be 2 
Breach of the Covenant, bectife* it would be à Settle. 
ment according to the Intention of 3 it; and a Settlement 


4 5 a.» 5 - & . ö I” 8 
2 1 1 5 of i 23 ED | 5 $55: 
E.? 1 1 T4 4 a AS, SLY 1 744 . 


That by the whole Scope 6 hls Articles; 17 


Agreement, how, and to what Uſes the Premiſſes i in 
Queltiog ſhould be fettled.” For frft, ir Johr Trewr 
covenarfted,” within two Years, to ſettle and aſſure the 


Heiss or their Counſel ſhould app int, to the ſeveral 


by e the Traftees. eee 8) 
That the Covenant to 6 Rind eile, « in the what mY ; 
of the Articles, could riot be taken as a final Settle- 
ment from the Words of 3 it; and the Freed Part 
orf them were proviſional only, (vi) to ſtand til 
a dettlement ſhould be made, E to anſwer the q 
lars gtien of the Hare” nnn 5 3 U 
That * n gave a \ Right t to us e eldeſt Son * 
claim theſe Lands in Specie, which if he inſiſted upon, 
he muſt have; and if other Lands had been given to 1 


0 Lands, and Equity _ not have hindered him. "That 


him in Satisfaction, ſtill he might have claimed theſe 


4 
o 
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he did not claim the Viſb, or after purchaſed Eſtate, 

by the Gift of the Father, but rather of Prouidence; 
for it was highly improbable that the Father, wo 
had given his Son ſuch a Character in thoſe hard and 
ſevere Expreſſions by his Deed of Settlement, ſhould 
entertain any favourable Intentions towards him. And 
that the eldeſt Son being a Purchaſer under the Mar- 
riage-Articles, muſt prevail againſt a voluntary Conveys 
ance made by the Father to his younger Son. 


That as to ſuch Part of the-Premiſſes as was _ 
Sir John for a good Conſideration, that was but a ſmall 
Part, and the Purchaſer would ſtill enjoy it, as he 
had no Notice of the Articles at the Time of his Pur- 
Chaſe, „„ 


» 


Then his Lordſhip cited the Decree in the Caſe of 
Bale verſus Coleman, where Lord Harcourt made a Di- 
ſtinction betwixt a Deviſe of a Truſt, of Land to. 4. 
for Life, with a Power to make Leaſes, Tc, Remain - 
der to the Heirs Male of his Body, holding this to be: 
an Eſtate-Tail; but that in Articles on a Marriage to 
ſettle Lands to A. for Life, Nc. Remainder to the Heirs 
Male of his Body by the Wife, the Articles being exe- 
cutory, and but as Minutes, the Settlement ſhould be 
_— ing to the Intention, and conſequently to the firſt 
don, Oc. „ „% SIS RES 1 10 00 


Laſtly, his Lordſhip faid, this appeared. to have been 
the Opinion of Sir John Trevor himſelf, and ſhewed a 
Decree made by him to the ſame Effect upon Marriage - 


Articles. 


That if this Conſtruction were not made upon n Mar- 
"age-Articles, it would give Way to Fraud and Over- . 
reaching, and to the defeating of the manifeſt pony ; 


DG — — —oꝰ a " 
y 


3 


'of the Patties in Settlements, in which the Adee of the 


Marriage are conſidered as Purchaſers, 


Wherefore his Lordſhip 3 that the ſecond Son 
John Trevor, and his younger Brothers and Sifters ſhould 
join in a Fine to the eldeſt Son, to hold to him in Tail, 


with Remainders to the other Sons in Tail welpe | 


according to the Martings: Arcades, 


From this Decree an Appeal Was b in Domo 


Procerum, where the Matter was greatly debated by 
Lord Chancellor and Lord Nottingham for the Decree, 
and Lords Trevor and Harcourt againſt it; but at a 
the Decree was affirmed without any, Diviſion, 9405 


I was of Counſel for John Ds the ſecond Son, 
n in the Court of ö,. and on the 1 


Caſe 120 Thomas Blunden & LE 


At the Rolls... ſſter uUX gur, 


Fon Barker "Alb 


niftr. cum Teſtament been N 
annex. Johannis Heb- 


bert defunct 2 al, On | 


Ona Free NIR. Hebert the U pholder, a 5 of Lond, 


man's Wi- 


dow's Cu- having Iſſue by his frſt Wife one Daughter, the 
ee Defendant Mrs. Er married to his ſecond: Wife 


by Compoſi- the Defendant Heſter, and Feb. 16, 1684. articled before 
all have Marriage to ſettle Lands upon her, and leave her 400 


of it; whe- 
ther the Huſ- e 
band or 


Children. Alſo whether a Child's Orphanage Part be barrable by Releaſe or Conran, for 8 
valuable Conſidetation. 


the Benefit in I The Wife before the ne n wat” 


I 


— 
W 
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. 
e to a Truſtee in a Bond of 3000 l Penalty like 
the Articles) upon Condition the Bond to be void, if 
he ſurviving the be faid John Hebbert her then intended 
Huſband, and on the Receipt of the 400 1. ſhould' re- 
leaſe to his Heirs, Executors or Adminiſtrators, all her 


Right to his Eſtate real or perſonal, mr Virtue of the 
Cuſtom of London. 


Mr. Hebbert had Iſſue by his ron Wiſe one 83 
ter, married to the Plaintiff Blunden. And after this, Ne.” 19. 
advancing bis eldeſt Daughter in Marriage, by the Mar- 
nage Writings 4000 l. in Money was declared to be 


towards her Portion; and ſome Freehold, t 


ogether with 
ſome Leaſehold Eſtates were ſettled upon Mr. Hebbert 


for Life, Remainder to Mr. Barker the Huſband, his 
Heirs, Executors and Adminiſtrators, and this Marriage 
Writing (among others) was ſigned and ſealed by Mr. 
Haben himſelf, who being indebted to his Daughter 
Barter for Monies and Rents received by him during 
her Infancy (and which had become due from Eſtates 
given her by her Aunt and other Relations,) Mrs. Bar- 
ler, before her „executed a Releaſe to her 
Father of all Rights, Claims and Demands, which ſhe 
had or might have by the Cuſtom! of the Ci of Lon- 
dn, ſaving to herſelf whatſoever her Father vo- 
nurilys ive her. Sometime after Mr. . Hebert made March 6. 
bis Will, * taking Notice that his ſecond Daugh- 718. 

ter had married againſt his Conſent, he gave a conſider- 

able Eſtate to his Wife, and about the Value of 1oool. 6 
in Land and Money to his ſaid ſecond Daughter, and af- 


ter ſeveral Legacies, bequeathed a Gor aaa to 5 | 
Daughter Barker, and died. 


The Plaintiffs Blunden and ea Wife 8 their ir Bll | 
for an Account of the Perſonal Eſtate of Mr: Hebbert, 
whiſting, Firſt, That the Freeman Wife having given a 
bond in 3000 |, , > releaſe her Right 0 the 

Cuſtom 
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Cuſtom to the Heirs, Executors and Adminiſtrators of 


her intended Huſband Hebbert, this had extinguiſhed her 
Right by the Cuſtom, ſhe was thereby compounded with, 


and to be taken as dead; conſequently that the Chil. 
dren of the Freeman were to have one Half of the 
Perſonal Eſtate, and the remaining Half to be the Je- 


ſtamentary Part. 


Secondly, That Mrs. Barker ought to be barred from 
taking any Part by the Cuſtom, and this as well in Re. 
ſpect of the Releaſe which ſhe had given to her Father, 
of all Right which ſhe might have to his Perſonal E- 
ſtate by the Cuſtom ; as alſo for that it did not appear, 
what was the Value and Certainty of the Portion which 
Mr. Hebbert had given her, both in Regard to the Un- 

_ certainty of the Leaſes, and likewiſe to the Un- 
certainty of what was due from Mr. Hebbert to Mrs, 
Barker, and how much of what was given on Mr. 
Barker's Marriage ſhould be applied towards Payment 
of the Debt due to her from her Father; from all 
which it was inferred that the Plaintiff Mrs, Blunden 


was alone intitled to a Moiety of the whole Perſonal | 
Eſtate of the Teſtator, (vis) all the Orphanage Part. 


Upon the Hearing of this Cauſe before the Muſter 

of the Rolls, his Honour took it, and ſo decreed, that 

the Releaſe given by Mrs. Barker, the eldęſt Daughter, 

of her Right to her Father's. Perſonal Eſtate: by the 
Cuſtom, though it might be void in Strictneſs as à Re- 
leaſe; yet being made for a valuable Conſideration; was 
(% Vide Aa good (a) Agreement that ſhe: the ſaid Mrs. Baia 
2 vol. 526. would not claim or intermeddle therewith, and ſhould 
Selig. bind her in Equity. Alſo that the Value of the Leaſe 
hold Premiſſes being uncertain, and the Quantum of the 

Debts: which Mr. Hebbert owed. to his Daughter being 

likewiſe uncertain, and. it not appearing how. much 


of the Portion of Ms, Barker ſhould be applied to. 
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wards Payment of the Debt'due to her from her Fa- 
ther, this was a double Incertainty, and therefore not 
within the Cuſtom; conſequently - that Mrs. Barker 
was barred from claiming any of the Orphanage Part. 


But there remaining ſome Doubt with the Court 
how the Widow's Third of the Perſonal Eſtate, on her 
being compounded with, ſhould be diſpoſed of by the 
Cuſtom of London, the Parties were ordered to attend 
the Lord Mayor and Aldermen, who, were deſired to 
certify rhe Cuſtom of the City by their Recorder to the 
Court on this Point, '(viz.) © Where the Widow of a 
Freeman is compounded with or barred before Marriage 
* from claiming her Cuſtomary Part of her Huſband's E- 

« ſtate, and ſuch Freeman dies leaving one or more Child 
* or Children, is a Moiety, or only a Third of ſuch Free- 

* man's Perſonal Eſtate, the Orphanage Part belonging 

* ro ſuch Child or Children? And all other proper Di- 

* rections were reſerved until the Account of the Perſonal 


Eſtate ſhould be reported, and the Cuſtom certified.” 


From this Decree there was an (a) Appeal to the Lord ſa) Mich 
Chancellor Parker, before whom it was inſiſted, in Sup- :- 
port of the Decree, that Mrs, Barker's Releaſe of all 
Demands, Rights or Claims which ſhe had or might 
bare by the Cuſtom of the City of London, was a Diſ- 
charge and Releaſe of her Orphanage Part; that by 
the ſame Reaſon a Freeman's Wife' before Marriage 
might releaſe he®Cuſtomary Part, ſo alſo might a Child 
releaſe his Orphanage ; nay, that the Wife before 
ber Marriage had not ſo much as an Inchoation of 
light: Whereas the Child of a Freeman had an in- 
choate Right, not perfected (it was true) until his Fathers 
Death in his Life-Time ; that there could be no Dan- 
ber from the Poſſibility of the Father's gaining by his 
uthority, without a Conſideration, or by any indirect 
Methods, a Releaſe of the Orphanage Part from his 
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Child, fince whenever that Caſe happened, Equity 
would interpoſe and ſet aſide ſuch Releaſe ;, that if it 
were void at Law, in Regard no Right to theOrphanape 
Part was veſted in the Child at the Time of the making 

it; yet being for a valuable Conſideration, it would 
operate in Equity as an Agreement to quit and waive 
his Orphanage Part afterwards; and that the Releaſe in 

the principal Caſe did import ſuch an Agreement by 
the Daughter to waive her Orphanage. Part, as would 
bind her in Equity, i. bne i 


On the other Side it was ſaid to have been admitted 

that at Law the Child's Right to the Orphanage Part 

| was not releaſeable in the Father's Life-Time, becauſe 

the Child neither had nor poſhbly. ever might have any 
| Right thereto, any Jus in re, or ad rem; that many 
Things might happen, which would preyent the Child; 
ever having this Right: For Inſtance, he might die 
in the Father's Life-Time, the Father might leave no 
Perſonal Eſtate, or might before his Death be disfran- 
chiſed ; and if the Child had no Right, he could re- 
leale none. It was compared in Point of Reaſon to 
the Caſe in Lit. ſect. 446. Father and 8on, the Father 
was diſſeiſed, the Son in the Life of the Father re- 
leaſed to the Diſſeiſor all the Right which he had or 
might have; this was held void, becauſe at that Time the 
Son had no Right; and as in that Caſe the Son might 
have died in the Father's Life-Time, ſo might the Daugh- 
ter in the Principal one; and as there the Father might 
have aliened the Land, ſo here might he have diſpoſed I 
of his Perſonal Eſtate, by inveſting it in Land; that 
in Vernon's Caſe (4 Co. 1. b.) it is ſaid that at Common 
Law, if a Woman | yo Marriage accepted of a Jointure 

in Bar and Satisfaction of her Dower, yet this would 
not bar her; and one of the Reaſons given in tb 
Book is, becauſe at that Time the Woman _ 


= 


De r Paſebe, 12 95 2. 
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rd chancellor This Releaſs i 1 void at Law, 
and for the Reaſon given at the Bar, b at the 
Time when it Was — the Perſon releaſing had no 
Right, nor n e ever W _ wary” to the Orphans: 
age Parete: i 
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Whenench it was » ile to be e ithat 

if the Releaſe in the Principal Caſe was void at Law, 
it ſhould yet import an Agreement in Equity, which 
being made on a good Conſideration, might be carried 
into Execution by this Court; ſor chat by the ſame Rex- 
ſon every Agreement. that was void at Law, mi 4 
from ſome Circumſtances - attending it, be pretended TI 
ſuch a one as Equity would carry into Execution; that, 

the „ 70 the Wife before Marriage to claim 
nothing of the Cuſtomary Part was warranted by the 
Cultom, which called 5 it a Compoſition for ſuch Part;: 

but that there could be no ſuch Cuſtom: ſhewn to war- 
rant the Child's releaſing the Orphanage Part; neither 
was it within the ſame Reaſon. :; The Child was not 
ſu juris ; the Awe he was preſumed to have of bie 
Parent, the Duty he owed him, the total Dependance 
he had upon him for all the Conveniencies of Life, 
would not ſuffer him to be a Bree Agent in this 
Caſe, would not permit him to deny giving a Releaſe 
to his Father, though upon the advancing to him 


a Portion, much 1 chan the p e Share n 
come to. | | 


Lord — 1 do not ſee ha Argument a che Ons Chile's 
Father's Power over the Child to be of any Weight; N 
— if it © ſhould ever appea that this Power has been bis 8 

| | abuſed ch. the Releaſe 


8 : Threats, or unduly, te ame ll oft ide i ue 


be gained by 
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been in his Power to relax or releaſe it; it is Abſurd to 


abuſed, a Court of Equity would certainly ſet aide the 
Releaſe thus indirectly gained. e e 


and this Portion ſhould be mentioned in the Marriage 
Settlement, and accepted by the Daughter and her in- 


Force. Though admitting (for Argument ſake) that 


releaſe her cuſtomary Share, that ſtill ſhe: ſhould have 


being upon theſe Terms that ſhe ſubmitted to bar 


loves and Jobnſon, 18 June 1737. 
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But then it was urged, that if a Portion was to be 
given by a Freeman with his Daughter in Marriage, 


tended Huſband as in full of her Orphanage Part, 
even this, however expreſs, would not yet be conſtrued 
any Bar to it, nor did 'it * ſeem ever to have been 
ſo taken; for if it had, it muſt have been com- 
monly practiſed, and thereby have rendered the Or- 
phanage Cuſtom eaſy to be eluded, and of little 


ſuch Releaſe would amount to an Agreement in Equity; 
yet in the principal Caſe the Releaſe was with an ex 
preſs Saving and Exception of what thereafter her Fa. 
ther the Freeman ſhould voluntarily give ber; ſo that 
it was Part of the very Agreement by which ſhe did 


what her Father might think proper to give her, and 
it was reaſonable and equitable that the Daughter, fo far 
as to ſecure her Father's Gifts or Bequeſts by his 
Will, ſhould inſiſt upon her Right by the Cuſtom, it 


herſelf of the Benefit thereof; and if Equity would 
enforce the Agreement in any Part, it would do ſo 
throughout. „„ ee 
Lord Chancellor. This Saving is an Exception out of 
the Agreement, and makes it as Part thereof, that the 
Child ſhould ſtill be capable of taking what her Father 
ſhould be pleaſed to give her; and as it is made by the 
Daughter with the Father, ſo it ſeems plainly to have | 
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5 | . 
* Nevertheleſs it was ſo determined in the Caſe of Medealf verl 
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ſay, that when an Agreement” is made between two - 
Perſons, theſe joining cannot diſpenſe with it. The 

Agreement was made only for the Liberty and Eaſe 

of the Father, that the Daughter, againſ# his Will, 

might not claim any farther Part of his Eſtate; but 

ſuppoſing him inclined to give her a farther Part, it 

would be inverting the Intention of the Agreement, 

rd making thoſe Words which were deſigned to give 

him a more compleat Power over the Eſtate, to reſtrain 

him from diſpoſing of it in ſuch Manner as he ſhould 

judge proper. Wherefore by Virtue of this Saving, the 

Father might diſpenſe with the Daughter's Covenant; 

it is no more than a Covenantee's releafing his Cove- 

nant, and the Father's Gifts to his Daughter by Will 

re a Demonſtration of his Intention to diſpenſe with it. 


It has been objected, that the Daughter is hindred 
from claiming any Orphanage Part, becauſe the Cer- 
tainty of the Portion does not appear under her Fathers 


- 


A 


But in Reality it does appear under the Father's Hand 
in the Settlement, what her Portion was: It was 4000 l. 
in Money and ſome Leaſes, and them: is no Neceſſity 
that the Value of theſe Leaſes ſhould appear, provided 
the Thing itſelf be ſufficiently evident; this is the Rule 
in ſuch Caſes : And it is the faireſt Method imagin- 
able to mention the Thing itſelf that was the Advance- 
— in the Deed. Id certum eſt quod certum reddi 
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Object. At this Rate the greateſt Incertainty may be 

rendered certain, as the moſt perplext and intricate Ac- FFF 0000 
count may, in the Work of many Years, be ſtated anna 

{ettled ; whereas the City muſt have intended by their „„ 
Cultom, that Things ſhould be ſo plain as to be cen 
cally and at the TTT. ( we 

feos © Praia 8 
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Leaſes | Reſp. But why cannot theſe Leaſes be valued as well 
wen toa | . F | | 
hild by a as thoſe of which the Reſidue of the Freeman's Eſtate 
be brougne is ſuppoſed to conſiſt? And what can be fairer than the 
into Hotch- Offer made, that the other Side ſhould have the Leaſes 
fee. themſelves given up and brought into Hotehpot? By. 
the ſame Reaſon that theſe Leales are wholly uncertain 
in their Value, ſo muſt 1000. South- Sea, or Eff. India 
Stock be; and then, if I. being a Freeman giye 1000 l 
in Money with my Daughter to advance her in Mar. 
riage, this will not bar her of her Orphanage Part: 
But if I give my Daughter half ſo much, (vis) 5001. 
and a Leaſe worth but 50 J. more, or à Jewel, this 
will be a good Bar to her from claiming any Or 
phanage Part. Indeed it is unreaſonable to ſay that 
the Father ought to put the Value of the Leaſe in the 
. Settlement or Will; for if ſuch Value were to be con- 
(a) Vide cluſive, it would then be in the Father's (a) Power to 
2 Vol. Clea- , RTE 
| ver verſus Make the moſt partial Diviſion of the Orphanage Par 
| 2," among his Children imaginable, by over-valuing what 
| he gives to one Child, and under-valuing what he gives | 


_ 18 5 „ Objecd. It is no Hardſhip upon the Children, that the 
| 5 Father may give what he pleaſes out of the Orphanage 
Part, as little to one Child, and as much as he thinks 
fit to another; becauſe if the Father gives ever ſo little 
an Advancement, yet if he will withdraw his Hand, and 


not ſign the Writing by which the Quantum of the . 
Child's Portion may appear, the Child ſhall come in, BW * 


upon bringing what he has received, into Hotehpot. 


ieee the Quantum of the 

„ Portion ſhould appear under the Father's Hand; 

(% 2 Vera. fince according to the Caſe of (b) Dean and Lon 

De la are, if the Certainty of the Portion vill 

which the Child has been advanced, appehrs in tt 

Freeman's Books of Account, though written by he 
* 2 | | 4 8 : 


628, 


* Freeman" 
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* Freeman's Book-keeper. or his Servant, it is as ſufficient as 75 
if written by the Freeman himſelf, and ſuch Advancement 

ny be brought into Hotchpot; now if it be ſufficient, 

that the Certainty of the Sum ſhould' appear under the 

Freeman's Book-Keeper or Servant's Hand, then, as the 

Freeman muſt be ſuppoſed a Tradeſman, it muſt 

alſo be preſumed that he keeps Books of Account of 

all conſiderable Sums expended by him; and therefore if 

the Freeman gives any Portion witli his Daughter, that 

the Sum and Quantum thereof will appear in ſome of 


” 


his Books of Account, 


 Obje&t. But the Freeman may inveſt all his Perſonal 
Eſtate in Land, and by that Means era de the Cuſtom. 


| Reſp. This cannot be well ſuppoſed of Freemen who 

are preſumed tobe Traders, and conſequently to keep 
a Stock wherewith to manage their Trade, which Stock 

is Perſonal flat 4 {6 3 hf bh * ES} 
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Object. In the principal Caſe there is n 
certainty in the Value of the Leaſes which ate ſettled; 
but alſo in the Quantum of the Portion that ſhall be 
applied towards ſatisfying the Debt the Freeman owed 
to his Daughter. 5 . i e een 
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* Es » 2. / 
i © 2 Jour Re . 
« * ; I 1 : l EY 


n er. If this is warranted by the Certificate in that Caſe, which was 
a 3 follows: Dean & ux verſus Domin De-la-Ware, May 9 1710. In 
and Purſuance of an Order of the 16th of December then laſt, it is cer- 


* tified, that if a Freeman of the City dies leaving a Wife and one 

© Daughter married in his Life-Time, and it appears by the Books of 

* ſuch Freeman, that he had paid ſeveral Sums of Money in Part of 

* ſuch Daughter's Portion unto her Husband, and afterwards ſeveral other 

ums, which ought to be taken as paid on Account of the Portion, 

: but not expreſly entered in ſuch Freeman's Books as paid in Part of Ad- 

„ Yancement, or in Part of the Portion (all which Entries are of the 

_ Teftator's own Hand Writing) and ſuch Sums taken altogether do hot 
. mount to a Third of ſuch Freeman's Eſtate, put together with what | 
be left at his Death; ſuch Daughter ought not to be taken as fully | 

. Advanced, but in Part advanced only; and in ſuch Caſe by the Cuſtom 

of the City, ſuch Child and her Husband are to have a Third of what 

Re e Teſtator left at his Death, without Regard of what was received 

en the Father's Life-Time, and without putting what had been fo- - 

, teceived to the Eſtate left at his Death, Eee aa ain 
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8 Help The Releaſe MEN'S by hs matte to "A 
| Tg cher Hebbert extinguiſhed that Debt; but if not, 
N quity, which always marſhals the Applica ion of Aﬀers 

in ſuch a Method, as that all the 8 may be 

paid, either out of the Real or Perſonal Eſtate, will in 

the preſent Caſe marſhal the Application in this Manner, 

( vd.) that the Lands ſettled by Mr. Hebbert ſhall go in $a. 

tisfaction of the Ay which he owed to his L Daher 
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In the laſt Place it was frat ronteodiT that the 
1 I, Court ſhould not ſend it to. the Lord Mayor aud A. 
3 9 5 dermen to certify, Whether, when the Widow was com- 
= pounded with, the Huſband's Teſtamentary Part, and 
the Childrens Orphanage Part ſhould go each in Moieties, 
in the ſame Manner as if the Wife were dead? In Re- 
gard this was {aid to have been already certified by the 
(a) May 24. City, in the Caſe of (a) Clare and 2 where the 
179- Children being all fully advanced in the Father's Life- 
Time, it was held, that it ſhould be as if there were 
no Children, and ſo the Wife to have one Moie⸗ 
ty, and the other be the Teſtamentary Part; 3 that 
| Agreeable hereto it had alſo been decreed, in the 
0% July 8. Caſe of (b) Rawlinſon verſus Rawlinſon ; ; wherefore, i 
177+ would be ſetting this Matter at large again, to fend it 
a ſecond Time to o be certified * the S of ie 


: men. 
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| But the ather Side denied * 43 this o had'e ever 


Tho been as Far. ſo certifiecs, a and inſiſted that the R 10 1 
5 %%% . . 


7 Note; in the Cife of Green verſus Green, 1 was 1 at the 
Rolls, Hill. 1718. Mr. Vernon obſerved that on this Point Precedent 
had been both Ways; though the moſt ſolemn ones were. againlt the 
Children's having the Benefir of the Compoſition made with the Wite; 
to which the Court inclined, without then determining it; 

afterwards in the Caſe of Puſey verſus Sit Edtvard Desboverit, heard 
Fuly 1534. Lord Chancellor Talbot taking Notice of the contrary Deter. 
minations made by the Court in this Point, ſaid it had of late been ſet- 
* that where the Wife was compounded withal, it ea * . 
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the he Thing Was entirely ES" it; der uc ould hs 
more abſurd than to ſuppoſe, a Wife dead when ſhe 
vas living? and yet at this Rate, if the Husband 
ſhould have compounded with his Wife and die in- 
teſtate, one and the ſame. Woman, as to her Claim 


of the Cuſtomary Part, muſt be taken as dead, with 
regard to her diſtributory ſhare, looked upon as living. 


— 4 it was 2 more reaſonable that he who 


was the Purchaſer of the Wife's Cuſtomary Part; 
ſhould himſelf have the entire Benefit thereof; that a 


Man ſhould reap the Advantage of his own Purchaſe, 


and thereby amplify the — which he before had 


over his own Eſtate. Beſides, in this Caſe, the Bond 


of the Wife before her Intermarriage with her Hus · 
band, being to releaſe to his Executors, was a far- 


ther Argu ment that the Executors were to have the 
Benefit of it, and that it ſhould not be abſorbed and 
extin&t ; and ſuppoſe the Covenant had been to aſſign 
her Cuſtomary Part in ſuch Manner as the Husband 
ſhould direct, it would not in ſuch Caſe have been ex- 


tint, but muſt have been We accordingly; or if 


it had happened that the 400 J. had not been paid to 


the Freeman's Wife, would ſhe not then have = =: 
Liberty to have taken Advantage of the Cuſtoms! a at 


leaſt ſo far as to have made up her 400 5 4, 


.$ 


I | 
A (ux) November p24 15 20. the following 
Order was made, 15 


* Upon reading the Releaſe from. the 8 
Frances Barker, dated the 1 9th of 


* Will of the {aid Jobn Hybbers, dated the 6th of March 


. \ 1715. the Articles, dated the 16th Ain 1684. 


and a Bond of the fams „ 
5 1 dd! « His 


: if err no „ Wiſt, and conſequently that the Husband ſhould | 


= one Moiety and the Children the « the 2 The like was held by 
the Lord Hardwicke, in the Caſes of Medtalfe verſus Ives, and Morris 
verſus Burrow, heard LA 18. and February 3. 1737: P 


June 1706. the ” 


— 
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1 Children, is a Moiety, or Third of ſuch Freemans 


4 after her Husband's Death, ſhe ſhould releaſ 


„ Caſe, and alſo whether the Cuſtom of the 


point, his Lordſhip would not ſend it to bug Ciy 
n to be certified. 


„ ſhip declared that the Teſtator had à Power to releaſe 


e Releaſe executed by the ſaid Def endant Frances Bar. 


W would give her by his Will; and the Teflator hari 
thereby 


4 ſorbed, or extinguiſhed in the Orpha 
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4 His Ia declared, be wet this to ha: an 1000 
* lute Agreement, that the Defendant Heſter ſhonld per- 
4 form the Condition of the ſaid Bond, which was, al 
releaſe to 
« Ex and that the A reement was not that = 
third Part ſhould be abſorbed for the Benefit of her 
Children, but ſhould go to his Executors for the Benefit 
< of his Will; that his Lordſhip would look into Prece- 
« dents, and ſee whether they come up to the reſent 

of 
London had been certified às to the Queſtion, — the 

« when the Widow of a Freeman is compounded with or 

+ barred before Marriage from claiming her Cuſtomary 
part of her Husband's Eſtate, and ſuch Freeman dies 
leaving ſuch Widow living, and alſo one or more Child 


« perſonal Eſtate to be the Orphanage Part? And in 
4 Caſe the Cuftom had already been certified in that 


. x 


g 1. 


. ©. And w rotching che ful Ode 1 " Lord 


. he Agreement made with the Defendant Frances Bar- 
4 fer before her Marriage, and that he had releaſed the 
„ ſame by his Will, by giving her the Remainder of his 
„Real and Perſonal Eſtate; that by the Words of the 


*« ker, ſhe was not to be barred of what more her Father 


given her the Remainder of his Perſonal Eſtate, 
4e his Lordſhip was of Opinion, that one Third of the 
** Perſonal Eſtate (in Cafe the Defendant Heſter Heber 
** ſhould be barred thereof) would not fall into, be ab- 


he 


— 


"De Term: Paſeb bs 726. 


— un 


6 « and che Plaintiff Heſter would ks meithed to no more 


« than a Moiety of one Tnird of her Father's Perſonal 


« Eftate, the Defendant Frances Barker bringing the 


« Leaſehold Houſes and the 4000 {, given her upon her 
* Marriage, into Hotchpot : His Lordſhip further de- 

« claring, that her Advancement was certain, being the 
« {aid Leaſehold Houſes and the ſaid 4000 4 and that 
« by the Cuſtom, not the Value of the Advanrement is 
a to appeir with Certainty, but the Thing advanced; and 

har the Freehold Eſtate ſettled then upon her oupht 

Hot to þe brought into Hotch 


4 655 of London not having any Power over (a) Lands 
1 Inheritance; ; and in Caſe, upon looking 1 into Pre- 

© cedents, his Lordſhip ſhould not find that the Queſtion 
: * (Whether when — Widow of a Freeman is com- 


pounded with or barred. before Marriage from claim- 


ing a Cuſtomary Part of her Huband's Eſtate, and 


* ſuch. Freeman dies leaving one or more Child or Chil 
» dren, the O 


* Eſtate is a Moiety, or only a Third) hath been fully 


* certified, then at the ſame Time his Lordſhip mee : 
« if he ſhould ſee Cauſe, fend it to the Lord 5 and 


Court of Aldermen, for tbem by their Recorder to 
* certify the Cuſtom in that Particular. Alſo that his 


* Lordihip would, if he ſhould find-Cauſe, likewiſe ſend 


* 1t to that Court to certify the Cuſtom of the City of 


London, as to the Father's Power to compound or 
„make an Agreement with the Daughter before her 


Marriage, touching her Cuſtomary p 55 of his Per · 


* ſonal Eſtate; and after his Landi ſhould have been 


* attended with Precedents, or ſhould have the Cuſtom 


* of the City of London certified in the Points afore- 


* {aid, (in Caſe there ſhould be Occaſion) ſuch 1 5 8 


* Order thould be made as ſhould be 38” Ny 


* Atlen the Parties to hr ae Fol 
noone ne came i Areas, 


OSS 


pot, the Cuſtom of che 


(s) Vide an- 


Br 
ee 15 


ſus Green 
wood. 


rphanage Part of ſuch Freeman's Perſonal 
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Caſe 184 , ©. Anonymus. 

Lord Chan- . dg kobe wn 


cellor Parker, 


"(Cauſe by Gn. 


panes - — EN "Thouſand Pound being given in Marriage by 
ney being a- the Father of the Husband and the Father of the 
fac due © Wife, was agreed to be inveſted in a Purchaſe and ſet- 


Land, and tled on the Husband for Life, Remainder to the Vite 
— _ for Life as tO Part (being 300 . per Annum,) R Ne 


Form of der as to the whole to the firſt, c. Son in Tail Male, 


M,arriage 


Stock, and 


Settlements, Remainder to the Husband in Fee, and in the mean 
is employed Time to be placed out on Securities, the Intereſt to go 
in buying | 5 9 | 
$:uth-$S:2 as the Profits of the Land when purchaſed. 
improved to 30,000 J. As the Truſt would have ſuffered by the Fall; fo ſhall it have the 
Benefit of the Riſe of the Stock; but the Husband wanting 5, ooo l. of the 30,0001. tle 
Court decreed that 15,0001, ſhould be taken out; a Third of which (vez.) 5,000 . 
ſhould go to the Husband, as a Recompence for his Eſtate for Life; and that 10, ooo J. ſhould 
be laid out in Land to be ſettled on the firſt Son of the Marriage in Tail in Poſleffion ; but 
to prevent ſuch Son's ſuffering a Recovery, the Premiſſes were directed to be ſettled on the 
Father for Life, who was to let the ſame to the Son for ninety-nine Years, if the Father ſo 
long lived, „ 1 „ n 


3 ; 
ä 
* 


"a 
> 


Q 1 


This 10,000 J. was by Conſent of the Parents and 
Truſtees laid out in the Purchaſe of Sourh-Sea Stock, | 
and by the late Riſe of that Stock improved to above 
30,0001. and it being of a fluctuating Nature as to the 
Value, the Husband and Wife, who had two Som, 

brought their Bill againſt the Truſtees, and the Father 
of the Husband, and Father of the Wife, and the In- 
fant Children, praying that the Stock might be ſold, the 
Money produced by the Sale laid out in Land and ſettled, 
and that in Regard of the great Increaſe, the Huzband 
might have 6,000 J. of the Money to buy himſelf aPlace. 


All the Defendants by their Anſwer. ſaid, they 
thought it for the Benefit of the Truſt that the Sul 
Sea Stock ſhould be ſold, and the ſeveral Fathers 5 


* * ” 


ern n * . 


"i Term. Paſche, 28 8 


Fe Plaintiffs did not oppoſe the Huzband' 8. having | 
6000 . fince all that was agreed or expected to be 
laid out in a Purchaſe, was but 104000 l. and therefore 
ubwiteed that Matter to the Court,” 5 


This was Grft beard 1 the Maſter of the Rolls, 

und afterwards by the Lord Chancellor, who were both 
of Opinion, 8 as, if the Stock had fallen, the Truſt 
muſt have ſuffered, ſo it s. accidental Riſe or Improve 

nent muſt be for the Benefit of the Truſt; and 

therefore that the Infant Children had a Right to e 

the whole Capital after the Husband's Death, the Con- 1 
ſequence of Which was, that he e not to * ber. 

mitted to have * of the Capital. | 


the But * it was ſaid, that the AHabend BS for 
1 Life was one Third in Value, if compared to the 
bl Children's Reverſion, which made up the remaining two 
\ the Thirds: Upon which the Matter was thus co ompromiſed 


by Conſent, and Lord Chancellor decreed that the Stock 
ould be fold, and out of the Money produced thereby, 
18,000 l. ſhould be. taken, of which the Husband to 
by one Third, viz, 6000 l. to his own Uſe abſolute· 
N but in Conſideration thereof he ſhould quit his E- 
te for Life in the 1 2,000 l. which being the remain- 
ing two Thirds of the 18,00 f. ſhould go immediately * 
to the Children and for their Benefit, out of which 
the Husband to have an Allowance for the Maintenance 85 I 
of them; and in the Settlement of the Land to be bought 
vith that 12,0001. the Husband's Eſtate for Life to be 
| mitted. But here it being objected, that the eldeſt Son, 
s ſoon as he ſhould arrive at twenty-one, would be 
impowered by a Recovery to bar his Brother in his Fa- 
ther's Life-Tirme, and allo ſo the Father's Remainder in 
Fee; to prevent this it was propoſed and approved of 
Yy the Court, that there ſhould be a Limitation to the 
aber for Life, with Remainder as to the Land to be 
n bought 


* 


4 
—— ——— —— — 2% OS — — — * 
— 
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bert verſus Fetberſton, and was decreed the 5th of 4 


" bought wi 2 12, 00 l. to the eſt, Ge. $ob & 
the Marriage; and the Father to make a Leaſe for 
ninety-nine Years if he ſhould ſo long live, in Truſt 
for the immediate Benefit of the Adel Son, by which 
Means the Freehold in the Father would prevent the 
Son's ſuffering a Recovery in the Father's Life-Time ; 
and the-Refidue of the Money ariſing by Sale of the 
Stock, was directed to be jnvfed. in a Purchaſe and 
ſettled on the Father" for Ly Ve. Lg, to the 
Agreement“ . | | 


'/ 


Note; In this Caſe the Abb to the feſt Son 
though but an Efſtate-Tail, to an Infant, and my 
unalienable during ſuch Infancy cy, Was valued at two 
Thirds like a Remainder in Fee; and notwithſtand- 
ing I mentioned to the Court that the Life Eftare (eſpe- 
cially in the Caſe where the Tenant for Life had the Ne- 
mainder in Fee) might be valued at two Fiſths, which 
bad been done in (4) ſome Caſes; yet the Court ſaid how 
?7- equitable ſoever this might be, it was not the Practiſe, 
for which Reaſon it would be dangerous, and ereate 
Uncertainty to £ out of the Rule, and Mr. Golds 

borough the Regiſter ſaid, he Ig | never known i a Le 
0 at more than one Third. . 


| * By ha Regiſter's Book * Name of 1 p tobe te 
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O0HN Moory y beit ] f a c 
the ve of L and n a Wife amd © Part of his 
Siſter (che Plaintiff) but no Iſſue, by Will gives 10 l. da 1 h 
to his Siſter, and directs chat ſuch Part of bis E- wi 
ſlate as his Wife ſhould le her Subptence ſhould 3 
return to his Siſter. and the Heir 0 her 2, and ap- ſhall go to 


- 5 | „ {i - 51 his Siſter ; 
pointed his Wife Executrin. Deviſe over 


A 


ant, and afterwards died, upon which the Siſter ſued 
the Defendant an Account of 
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* 


Secondly, That in this Caſe the Widow had a Power 
to diſpole of the whole, and her Marriage with the 
Defendant was a Gift in Law and an Execution of that 
Power; that Equity would not have compelled tho 
Widow to give Secutity to the Silter not to conſume the 


principal Money left by the Teſtator, in/Regard ſuch 


intangling Deviſes have a Tendency towards a"Perpe- 


: tuity. | „ KA 


Sed per cur. This Will is indeed ignorantly drawn, 
but if the Court can pick out the Meaning | it, that 

| ought to take Place, It is now eſtabliſhed that a per- 
| (a) See the ſonal (4) Thing or Money may be deviſed to one for Life, 
verſus Pa. Remainder over; and as to what has been inſiſted on, that 
and de Cas the Wife had a Power over the capital or principal Sum, 
of ſm that is true, provided it had been neceſſary for her Sub- 
| 2 tence, not otherwiſe; ſo that her Marriage was not 


A 
IT 


Let the Maſter ſee how much of this Perſonal Eſtate 
has been applied for the Wife's Subſiſtence, and for the 
- Reſidue of that which came to the Defendant the ſe· 


cond Husband's' Hands, ler him actoun mt. 5 Ny, 


6; » * *... NN TEM 


cage 1866 — Brown verſus Bartbam. 


p 


| keying! © NE. makes a Mortgage at 6 J. per Cem. Intereſt, 
Cr. with a Proviſo to accept 5 J. per Cent. if paid with- 


yg in three Months after due, There being a great Arrear 
uf yrs of Intereſt, the Mortgagee ſends an Account in Wri 
thre ting of the Sum due to him for Intereſt, computing it 
deni: at 6 L. per Cent. and the Morrgagor returns an Anſwer, 
great Arrear allowing the Account, deſiring Forbearance, and pro- 
Om we miſing to make Satisfaction to che Mortgagee for the 
ſecus if but a ſame. 17 5 | No 


ſmall Slip of ' : 2 fo Obje g. 


Time. 
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Obſect. Thie Letter ſigned by the Mortgagor, makes 
the Account a N and the Intereſt from thence 
ought to carry Intereſt, ſince promiſing Satisfaction upon 
Forbearance can mean nothing elſe; and as the Account 
ſent in, was at the Rate of 6.1. per Cent. this Promiſe muſt 
be intended of ſome farther Satisfaction beyond that 
Intereſt: Alſo where the Mortgagor admits by Writing 
under his own Hand the Quantum of the Intereſt due, 
ir is as ſtrong as when a Maſter by his Report com: 
putes it. „3 15S 56 ai MR Ei. 


Lord Parker : It is true, a Maſter's Report compu- Intereſt 
ting Intereſt, makes that Intereſt Principal, and to carr reg Fred 
(a) Intereſt ; for a Report is as a Judgment of the Court, Report tall 
and appoints a Day for the Payment, carrying on In- . 
tereſt ro that Day; and the Party's Diſobedience to the G Aeg 
Court, in not complying with the Time of Payment, Clerk, 480. 
ought to ſubject him to Intereſt. But ſuppoſe the But where 
| Mortgagor ſigns an Account whereby he owns ſo much ** — 

Money due for Intereſt, I queſtion whether this will an A 


an Account 


make the Intereſt Principal; becauſe of itſelf it does nch © 
not ſhew any Agreement or Intent to alter the In- mitted to be 
tereſt or the Nature of that Part of the Debt, or 8 8 
turn it into Principal; neither does it appear to will not car- 
have been ever ſo determined. I, conceive, to make TS” 
Intereſt on a Mortgage Principal, it is requiſite there —— 
ſhould be a Writing ſigned by the Parties, for as 3 
much as the Eſtate in the Land is to be charged us nf z 
therewith ; but in the Principal Caſe the Mort- grees % 
gagor does fulfil his Promiſe, by making Satisfac- rater 
tion to the Mortgagee for his Forbearance, ſince this . 
Proviſo obliging the Party to pay 6 L per Cent. on 
Default of paying 5 J. within three Months after due, 
s generally looked upon as a Penalty, and in Terr 
rem, and to be relieved againſt, if only a very ſhort . * 
5 > GS — —̃ 


Time has 


ever, this 1 J. per 
derable one too. 


But the Court at the 
bad not been ſuch a Penalty of 
5 and 2 great Arrear of Inter 


on ſuch a Promiſe 
for Forbearance, have 


inſt in 


ance in this ReſpeCt. 


given the Mortgage Tome Allow 


happened, though 
Caſe of a long 


it may not be relievable 
Intereſt. How⸗- 


rrear 
. is a Satisfa 
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| Dullidge Hoſpital: i 
S ullidge. DIEFAL: in Caſe 1 
> ' 3 0 
1 


® os | | |. Lord Chan- 


"HE Hoſpital or College of Dullidge was ſeiſed in 4 Colle = 
Fee of ſeveral Lands in Right of the College, in Conti. 
and the Statutes relating to the Conſtitution of it, re- — EN 
ſtrain from making Leaſes of the Lands other than Late, — a 

for twenty-one Tears, at the Rack-Rent. In 1696 the waenthane 
Hoſpital made a Leaſe to John Taylor the Plaintiff's Years, and 
Inteſtate for rwenty-one Years, urider What was then Rente makes 
the Rack- Rent, which was to expire at Michaelmas 17 17, Orders, re- 


Taylor verſu 


the Leſſee had improved the | Premiſſes | by building | two ing it to their” : 
Houſes, and at the College Audit, which was kept — —- 
twice a Year, every fourth of March and fourth of Sep- tun the | 1 


tember, an Entry was made in the Regiſter, by which, | in 8 
Conſideration that the ſaid John! Taylor had built two voured a 


5 1 


Houſes on the Premiſſes, and thereby improved the see, 
lame, therefore it was SE Tha 1 the End the — 
af the Leaſe, the College ſhould make him a new Leaſe 
for twenty-one Years at the ancient Rent, without 
raling it; and this Entry was ſigned by the Maſter- _ 


Wärden 
1 * 


1 Th \ 


656 De Term. J. Michaelis, 1) 20. 
P Warden and moſt of the Fellows. Afterwards * 8 


the Leaſe. was near expiring, upon the Inteſtate's aps 
plying for a new one, the College at the Audit held 
on the 4th of March 17 16 (the Leaſe being to expire 
on the Michaelmas following) made an Order that the 
Inteſtate ſhould have a new Leaſe of the Premiſſes 
from Michgelmas next, at the old Rent, and under the 
ſame Covenants, as the former; and this Order was 
ſigned by the Maſter · Warden and moſt of the Fellows. 
The Inteſtate died about the Time of the next Audit 
September 4. 17 17. whereupon the Widow having taken 
out Adminiſtration, at the Audit in March following, ap- 
| plied for a new Leaſe according to the Order; but being 
refuſed, ſhe now brought a Bull to a the College 
to make her a new Leaſe of the Premiſſes in Purſuance 
of their own Order; and Allen the Maſter - Warden was 
the Plaintiff's principal Witneſſa. 


It was alledged, that the Order for making a new 
Leaſe to the Inteſtate, did amount to an Agreement; 


3 | Fo 4 


and conſequently the Bill was proper to com 


£ 


Ur Chancellor: The Maſter- Warden (Mr. Alen) who 
appears as a Witneſs in the Cauſe, betrays his Truſt in 


Relation to the College, and has acted inconſiſtently with | 

the Oath he has taken as Warden; neither do J like the | 

Recommendation made by the Maſter-Warden and Fe BN - 

lows to make a new Leaſe to the Inteſtate Taylor, at the 

olcd Rent; it being no leſs than a Recommendation to 

their Succeſſors to wrong the College, and break their t 

5 Statutes, which ſay, that no Leaſe ſhould be made but 0 

The ſigning at the Rack-Rents. As to the Signing of private Fer- 4 

3 ſons, namely, the Maſter- Warden and Fellows, that te 

leaſing by cannot be ſuch a Contract as binds the College; fora | 

we Fallon, Contract to bind that (or indeed any Corporation, * BW 
fn Ob I . onto BY fy 


lege, unleſs e 
, under the College Seal, not binding on the College. 


De Term. . Michaelis, Dao 


— 


to it's Revenue) muſt. be under it's Co ommon Seal, _ 


is true, there would have been ſome Equity, if the In 


teſtate had, after this Order for a new Leale at the old 


Rent, laid out Money in improving or building on the 
premiſſes, in Confidence and Reliance on ſuc Order. 


| However, even in that Cale be ſhould have had his Re- 


paration only from the private Perſons ay th the Or- 
der, not againſt the College: As to the Repairs done 
by the Leſl ee ſince the Order for the new Leaſe, theſe 
are no more yp ** what by his old Leaſe he was obliged 
to do; tor Lc Rexlons. Giſmils the BY with N 


e 10 vernis ire 
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D des 4, Archdexcon of Sudbury in TY corn- 
1 A Suit in the Confitory Court. of 
bop of Norwich, for the Annual dum of 64. 71 4. 


as 4 1 0 or Proxy . to the Archdeacon, for 
Viliations, is | 


N 85113-1897 70 My: 10) WManbn) 


bon duese he Ole 
{he "Pt 1g % TIE * * 01 4 


The Libel: wan x Dr. Cla get, Archdeacon of the 
Archdeaconry of Suabury in Suffolk, in, the Cathedral 
Church of the Holy Trinity in Norwich, of the Founda- 


tion of King, Edward: VI. exhibited againſt Saunder ſon, 
3 Proprietor or Curate of the Appropriate Rectory of 


 4jal in Suffolk (which is within the Archdeaconry of 
Sudbury) alledging, that the Archdeacon of Sudbury was 
of common Right, Endowment, or Cuſtom, entitled, to 
the yearly Sum of 66. 8 d. for e . N out 
of the Appropriate, Church of Aſpal,. and Faun. 
derſou the Proprietor or Sure af whey Ch fut 
to Pay it. pan; WN ” * N 11366 | | wt 4 G be 
1 4½% fad. ti isi & l 00 

Saunder ſow. applied to B R. for a bab ane 
lugpeied, that this A of oh | 


„ 


was Time out of 


| Caſe 188. 
In B. R. 


Procura- 
tions are 
due of _ 
mon Rigt 
for the 
K a . 
Vicar) the 
Archdea- 


44 il py Cale ri th Eli rn 5 
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De Term . Michaelis, 1726, | 


Mind A ReQtory im porte, bas any View en 
dowed ; that all the Tithes and Proffts within the 
Rectory, Time out of Mind, belonged to the Pro 


prietor thereof, Who at his own Expence uſtd to pro- 


vide a Curate to celebrate Divine Tervies! at 2 © Pariſh 


Ordinary, or Archdeacon (who is the Ordinary 
ON Vicar) as Tithes are of common Ri ght due to the i 


1 95 all Points; for, 1 15, as the Inſtruction of Laymen is 
| the Origin of paying Tithes, ſo the Viſitation of the 
Ordinary (or of his Vicar the Archdeacon) which is 
accompanied with Inſtruction; i * the e f 


. 1 of Tithes, ſo neither does the Unixy of Fol- 
ſeſfion extinguiſh'the Right of Proturations ' 


R 


Church of _> 


The OVER & #; K. baz icy © chibi 
N; I came to ſhew Cauſe a8 lt it, and urged, thi 
of common Right every Parochial Church pays Procu · 
rations, or ſome annual Sum in lieu thereof to the Or- 
dinary or Archdeacon; that were Sir John Davis 
in his Caſe of Proxies (fol. 5.) {ays, © Procurations or 
* Proxies are as much due to ny Superior Clergy, the 


« ferior Clergy.” 85 That Proxies and Tihes concur in 


Pariqns Paying Procurdtious. * 1 8 9 
h That a9 a aoTapman — Py Not 
* Tithes, ſo dbe Purten biff (at leaſt by 
the Common Law) ar im in not payin of 
rf "Re > habe i 4 1 gy" Ane n 
E ene Del ein, ldi WOW? tnt M. 


34h, Phat as Unity of PoſſeſRoii deep 


"Unis 
Dae 


ty of Poſſeſſion as to 0 Focus i Sir Jabs 

eports happened in this Manner; à Proxy of 20 1 per 
Annum was iſſuing out of an impropints Rectory pay. 
able to a religious Houſe, both of them came to the 
Crown in Fee-fimple, and this was held ontyn 


ton, and no Stage oy” if ths. 
\ 


oo 


15 22 


"be Ter erm. ” * Michaelis, 192 2 5 


IN from every Parochial Church i vo — 


mon Right, then the Party contending againſt common 


Right, ought to come: with ſome Affidavit to ſupps 
his Suggeſtion for à Prohibition, (vic) that his impro . 
priate Rectory has been held and enjoyed free from the 
bayment of any Procurations, and reputed of Right 
to be ſo. This is expreſſy ſaid in Salt. 349. Golfrey 
rerlus Lewellin, where it was declared by Holt C. J. 
chat if the Vatter ſu ggeſted for a Prohibition appears or 
the (4) Face of the Libel, the Court will not require 
an Affidarit ; but Where che Matter does not appear upon 
the Libel, in ſuch Caſe the other Side ought to have an 
Affidavit of the Truth of this Suggeſtion. A fortior? 
ought it to be ſo in this Caſe, where the Matter ſug- 
geſted for the Prohibition is contrary to the Libel, 00 
apainſt / 1 Right. And indeed; if à bare 'Sug- 
7 mr debut an Affdavit, none could fail 
of a Prohibition, whereby the Hands of the Spiritual 
Court would (for fome T imd at leaſt) be ted'up. 


* 1 z 
22 tt? 8 e E 4 N 4 * * # 


But ſurely this Silt ſor ee is pr 5 er 911 
Sirirual Colt the Duty ſued for ¶ Procurations] * 


Spiritual) Da 3 it's: claimed VA Spiritual Perſon 
and in this Gaſe (tho andrea 5s 

— it il claimed ftöm 4 iritual Perſon, the 

Curate of the Pariſh of Aſpal, we in his Suppeſtion 


for the Pr ohibition, gives 1 9 the Addition of ler- 
man, SIOW , 618 only wor I ri wp 


SY ati)! 1811 11 al me 1 ya! in 91629. otic 

It muſt be admitted, the Manner of this Archer 
con's intitling himſelf by the Libel to the 88 
of 65. 8 d. id by ſeveral Ways, of common Righ 
Cuſtom, or by Budo ment 1 and T ae 
ery one of e is 1 e Nee 


r 


De Term. 4 Michaela, | 


_ to, vic 


s for as they have Copnizance a dhe Pri Princip, 
that the Spiritual Court _ N a Cuſtom relating 


' Penſion, claimed vas a Spittal Perſon by Preſcrip. 
| rin the Spiritual Court, is held 
(a): Hent. 3. 5. 2 Vent. 238. Williams verſus Bond, 
ned Salt. 5 10. F | 
may be ſued for in the Spiritual Court, and every Mo- 
dus 7 be grounded upon a Cuſtom. There is indeed 


tion may be ſued 


FPerſons other than the Fuunders; for nenen whereof 
it isenacted, That where any of the Biſhoiwiir Adths 
< ligious. Houſes; ſuch Biſh6ps and 
7 Damage and Coſts,” | Welt bo int nds Joanne 


tnt od told evg tun „ 


: while we are ſuing f in the eee Court for Procur· 
1 Game n. ird 5 1 „aetbl 5 ; 64 1994 Th $1557 44: Hoar 1 


in 2 Inſt. 491. to the contrary, 4 denied. to be Law. 


ſo have they the Cognizance of the Acceſſary, and 


to an Eccleſiaſtical Duty or Procuration, or that 3 


Mes. verſus Stone; ſo 4 Modus dbcimandi 


an Act of Parliament relating to this Matter of Proxies, 


t tion of theſe religious Houſes, and on their Poſſeſ- 


* ſions being veſted in the Crown, ſuch Biſhops and 
% Archdeacons had been diſturbed in the Enjoyment of 
heir Penſions and Proxies, notwithſtanding the Sa- 


<* ving in the Act of Diſſolution of the Rights of "all 


<  deacons have been ſeiſed of ab 
« in ten Vears next before the Diſſolution of _— 
A chde: i $ 16: 
recover the ſame in vr Spiel Court, wich the 


1 1 * 


| Now this Ac s that we are in a proper:Court, 


MDG Bt en locke Seh {ol Marti pit fiat ow 

Bug: it mey he. 00 jected, chat it ought to. be (aid in 
as Fal nah Prox: of 64. 8 d. Was pnid within 
ten Vears before the Diſſolution of the reli gious Houſe, 
this eee * did lon S x 


000 ally ae! Aar! in 1 Wh" 14854 Hall. ph cata 


the 34 and 35 Hen. 8.-cap.+19., which! recites, 4 That 
« ſeveral Biſhops and Archdeacons: having Penſions and 
Proxies out of religious. Houſes, upon the Diſſolu- 


faid to have been paid Time out of Mind, and if ſo, 


tion of 6 f. 8 d. ten Vears before the Diſſolution of 


De. Te & jebaelis, 7 


a dan, 
> 3 _ _ r 
* — 


— 5 1 r 1 


7 N 0 


To which we 4 that this Wen af 65.8 * is 


then it muſt have * paid enn ten Years ek the 75 . 
Pillow che _— Ve. #4 ww 05 . 


Tf 
| i 
"Bs 


ſr may allo be obſeded, ink is 3 impelſible 63 I 
Archdeacon of Sudbury ald be ſeiſed of. this Procura: * 


the Religious Houſe to which this appropriate Rectory | 
did belong; foraſmuch as upon the Face of the Libel it 
appears, that this very Archdeaconty-1 was'founded after 


the Diſſolution of the * vix. in e ed z 
Time, 25 | . . 
i All Sul Ge by thi ; Libel i is, rein inks Cx 
thedral Church of che Holy Trinity of Norwith was 
founded in Edward the VIth's Time, but the Archde - 
conry of Sudbury might be founded long before: Be- 
des, if Proxies were due from all Pariſhes of common 
Right, (as plainly they were) they muſt conſequent- 
ly be as plainly due and payable. to ſome Nenn or 
other, to ſome Archbiſhop, Bilhop or Archdeacon within 
ole Juriſdiction this Church then was, before the 
Foundation of the Archdeaconry and it ſeems ſuffi- 
cient if the Proxy of 6 4. 8 45 was pa able to ſome 
perſon or other: Neithet cari it be thoug t that the B. 
ſhop of Norwich. claims it, for it is in the: Biſhop of 300 
wich son Court that the Archdeacon ſues, ſo that 
it is evident Proxies are due to ſome Body in this 
Caſe, and as evident that no Perſon claims them but 
mY Archdeacon 3 ; Aae me bus to be 9 ro 
e 8 F Wo 442 {kb * Bar | 


11 2315 


* Of this Opinion —_ MM 11 who cid the Dean. and oe DP 
PER New FE) 3673... vt 8 y 
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Office belonging to the Archdeaconry, this Sum of 


Vear z) it is plainly proper for the Ecc 


FREE | 


fore properly luable ooh in the N er Court. 


ſiaſtical Perlan, which made ith longer 


0 


But farther, our Title i in the Libel i is not laid to be 
by Cuſtom only, but by Endowment; and if, as the 

Fact is, and we can prove, that for fiſty, ſixty, or 
ſeventy Years, and by ancient Books in the Reglers 


6 5. 8 d. has been paid; it ſeems to be good Evidence 
of an Endowment, tho the Writing of ſuch Endoy- 
ment be lott; and this Title of Endowment is W . 
tryaoie in the en DBourt. 


Upon the whole Matter, I hope 0 the Court vill not 
grant this Prohibition. a te 


* $i 4-2 


It is but a ſmall Matter i in Controverſy, (6s 3 d. 4 
Court; 
the Nature of the Duty is Eccleſiaſtical; it is laitned 
by an Eccleſiaſtical Perſon; it is alſo claimed from an 
Eccleſiaſtical Perſon ; for all which . it 1 lurch 
proper to be ſued for dee, ya wt ; 


- A; * 


* F ? 


— 


It being moved again on . Day) all the Court: 


vic; Pray, Clef Ju ice, Powys, E re and Forveſeve Ju- 
ſtices, diſcharged the Rule for a wanne, wat del 


vered their n nn W 


1, "That this was an Eccleſiaſtical Duty, EY 


245. That it was hie! both by ad from an Bal 


3209 That cho there was an Imperpriaticn' in the 
Cafe, ſtill there muſt be a Curate to take Care of the 
Souls of the Pariſh ; and that Curates, as well as other 
Perſons, muſt ſtand i in Need of Biſhops or Archdeacons 


Inſtructions and Viſications : Conſequently, 
es rt * 


* 
"I — 6 * 
* 


— Term. £ 5. Michaehe, ik 1720. 


1th, That ths Oliviry & 8 ern to 
be owl for his Procuration, what had been ORs 
paid for it, which here appeared” to be 6 . 8 d. 


5thly, That whers 2 Thing is hilt by Cuſtom: 3 
the Spiritual Court, it muſt be intended according to 

their Conſtructiom of a Cuſtom, and by their Low (4) (25k y 

forty Years make a Cuſtom or Preſcriptions - 1 * 650 2 5Þ 


Stbly, That the Payment 402 84. br t 20 
Years was an Evidence of an immemorial Payment; 
but if it could not be ſtrictly immemorial, as taking the 
Archdeaconry to have been founded in Edward the Vith's 
Time, ſtill ſince that Period, it might become due by 
Endowment, which toy in this Diftance of Timo 
have been loſt. JO 40 M ni eee ge. 
Ke 
enen In "is Cale a Prohibition: had. boli 
moved for in Vacation before the Maſter of the Rolls, 
who firſt granted it wif cauſa; but afterwards upon Mo- 
tion, inclined to think Proxies due of common Right; 
and tho' this Proxy could not have been due Time out of 
Mind to the Archdeacon of Suubury, if that Archdea- 
conry was founded in Edward the Vith's Time, yet be- 
ing due to ſome Perſon or other Time 'out of Mind, it might 50 
afterwards come by Endowment to the Archdeacon; 
and that this was to be preſumed from the Payment to. 
ſuch Archdeacon 12 ec or We rann, s 


Forth verſus Chapman. „ wal Ole als. 


| Lord Chan- © 
cellar Parker, 


Typ uſe was 0 15 the pal of RY 
F the Rolls, who after Time taken to 


aas 4 l his E 9 T he cu Was, (5) 17 Nov. 
One 


- 
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A One Walter Gore by Will | deviſes thus: All the Ref. 
Term devi- due of his Eſtate real and Perſonal he gave to John Chap- 
ſeitto man in Truſt, only the Leaſe of the Ground he held 
if either of of the School of Bangor, for the Uſe of his Nephews 
them died Milliam Gore and Malter Gore during the Term“ of the 
The of their Leaſe as herein after limited, and having given ſeveral 
Boties then Legacies, declared his Will as to the Remainder aof the 
my This ſaid Eſtate, as well as his Freehold Houſe in Shaw's 
en Court, with all the reſt of his Goods and Chattels what- 
wo C.if 4. ſoever and wherelvever, he gave to his Nephew William 
no Iſſue at Gore; and if either of his Nephews William. or Walter 
their Death. Saks depart this Life and leave no Iſſue of their. reſpeftive 
Bodies, then he gave! the ſaid [ Leaſehold] Premiſſes to 

the Daughter, of his Brother William Gore, and the Chil- 

dren of bis Sifter Sibley Price; upon which the Queſtion 

aroſe, whether the Limitation over of the Leaſehold 
Premiſſes to the Children of the Deviſor 8 Brother ad 

ws Was t 48-500 reingte 2; 11 M 

The Court Was 1 E ts the 838 over. was | 

ven and ſaid that had the Words been, if A. or B. ſhould 

die without iſſue, the Remainder over; this plainly 

would have been void, and exactly the Caſe of Love and 


e 1 * 4. 1 Vent. 79. 1 Mod. 50. 


„Now R is no Diverſity, betwirt a, Deyile, o a 
Bene to one for life, and if he die without Iſſue, Re- 
mainder over, and à Deviſe thereof to one for Life, 
with ſuch Remainder, if he die leaving no iſſue; for both 
theſe, Ieviſes ſeem equally relative to the Failure of 

| Iſſue at any Time after the Teſtator's Death; and for 

this the Court cited and much relied upon 1 Leon. 285. 
Lee's Cale, where one deviſed Lands to his ſecond Son 

Wales, Ip if N. ud e this Life not 

| 1 e 5 dl _ having 


ln the Rexifter-Book in it is faid 7 nad | 


— — 
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. 


having We; then the Teſtator willed whit his "REI 


Law Thould {ell his Lands, and died: | William had Iſſue 


2 Son at the Time of his Death, who afterwards died 


without Iſſue; upon which it was clearly reſolved by 


the whole Court, that though literally William had Iſſue 
a Son at his Death, yet when ſuch Iſſue died wichout 


Iſſue, there ſhould be a Sale; for at what Time ſoever 
there was a Failure of Iſſue of William, he upon the 
Matter died without Iſſue. And in a Formedon in Re- 


verter or Remainder, whenever there is a Failure of I. 


ſue, then is the * . Eng in en of Law, 
dead without III ue. Cn 


His Howadr hank the Caſe of Hughes ac "T0 
which he himſelf upon Conſideration had deter- 
mined; and ſaid Panty was a Diverſity betwixt _I(- 

ſue and Children, Iſſue being nomen collectivum; and 
alſo between Things merely Perſonal and Chattels real; 


more particularly in the Caſe of Hughes and Sayer, by 


Ante 13 


the Deviſe over of the Money to Ne Survivor, if either 


of the Donees ſhould die without Children, the Te- 
ſtator of Neceſſity muſt be intended to mean a Death 
of the Donee without Children living at his Death; for 


to wait until a Failure of hue, (night be to wait for 
ever. UL 17 


It being alſo 4 by e 1 che Reſidue 


of the Term veſted, in Regard the Deviſe was to Mil. 
lam and Walter Gore: The Court declared that the ſub- 
ſequent Words increaſed their Intereſt, and gave the 


whole Term to ome it being my incended to diſ- 


8G Faß 


* For which 1 Acho⸗ the firſt 8 | had many ; Ives in lineal 
Deſcent inheritable to the Eſtate-tail, and who held the Eſtate, the De- 
mandant need not name any of the Iſſues in the Clauſe [et que poft mortem, 

Sc.] but ſhall ſay, et que poſt mortem of the Donee ad ipſum reverti 


or remanere debet, eo quod the Donce died without Iſſue. 8 Co. 88. a. 
Buckmere's Caſe. | | 


D * 
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"aol of and FREY away the whole Tam om hs 
Teftator's Executors ; that a Deviſe of a Term to one 
| for a Day or an Hour, is a Deviſe of the whole Term, 
i the Limitation over is void, and it appears at the 
4 


ſame Time that the whole is incended to 5 WP n 1 
from the Execurors. ö 


0 Sab. 25 Afrerwards i in (a) Tris. Term. 17 20. | This Caſe oom. 
Juy- ing before Lord Parker upon an Appeal, his 1 | 
reverſed the Decree z and ſaid, That if I deviſe. a Term 

to 4. and if 4. ths: without "leavin Iſſue, Remainder 
over, in the vulgar and. natural Senſe, this muſt be in- 


0 Vide ants tended (b) if 4. die without leaving iſſue at his Death, 


des and then the Deviſe over is good; that the Word Di 
in 


Huper, 199: being the laſt antecedent, the Words | without leayi 
Targe 


der. Cant, ſue] muſt refer to that. Beſides, the Teſtator avid 8 
. 432- nd inops Concilii, will, under ſuch Circumſtances, be- ſup- 


bur - 
Hay Ag poled to {peak in the b common 10 ee not 


564, 565. in the legal Senſe. 


| His Lordſhip Khewifa ack Node 1 in a e 
in Remainder, where Tenant in Tail leaves Iſſue, which 
Iſlue afterwards dies without Iſſue, whereupon ſuch 
Writ is brought, the Formedon ſays *, that the Tenant 
in Tail did die leaving Iſſue J. S. which J. S. died af- 
terwards without Iſſue, and ſo the firſt Donee in Tail 
died without Iſſue, thus the Pleading ſays, that the Do- 
nee in Tail died leaving Iſſue at his Death ; conſequent- 
ly the Words [leaving Iſſue] refer to the Time of the 
Death of the Tenant in Tail, and if the Words of 2 
Will can bear two Senſes, one whereof is more common 
and natural than the other, it is hard to ſay a Court 
| ſhould take the Will in the moſt uncommon N; 
to do what ? to deſtroy the Wk 


3 I 26h, He 
E wa te the krhe of Writs and 8 c. 88. W. 


4 IM 
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24 He Caid is ma Reaſon why a Delite of 4 
| Freehold to one for Life, and if he te without Iff ue, 

then to another, is determined to be an Eſtate-tail, is 
in Favour of the (a) Iſſue, that ſuch may have it, * (a) Vide an- 
the Intent take Place; but that there is the plaineſt Dif- 5% 7 _ 
' ference betwixt a Devile of a Freehold, and a Deviſe of . . 
a Term for Years; for in the Deviſe of the latter to 
one, and if he did without Ifſue, then to another, the 
Words [if he die without ar fe be ſuppoſed ro 

have been inſerted in Favour of ſuch Iſſue, ſince wy 
- cannot by any Conſtruction have i it. 


zah, His Lordſhip obſerved what ecu very ma- 
terial, (and yet had been omitted in the Pleadings, and 
alſo by the Counſel at the Bar) that by this Will the De- 
viſe carried a * Freehold as well as a Leaſehold Eftate to . 
Wiliam Gore, and if he or Walter died leaving no Iſſue, | 
then to the Children bf his Brother and Sifter, in which 
Caſe it was more difficult to conceive how the ſame - 
Words in the ſame Will, at the ſame Time ſhould be 
taken in two different Senſes. As to the Freehold, the 
Conſtruction ſhould be, if William or Walter died wy 
out Iſſue generally, by which there might be at any Ti 
a Failure of Iſſue ; and with reſpe& to the Leaſehold, 
that the fame Words ſhould be intended to ſignify their ; 
dying without leaving Iſſue at their Death. However, 2 
Lord Chancellor {aid it might be reaſonable en 
to take the ſame Words, as to the different Eftares, 
in different (b) Senſes, and as if repeated by two ſeve- (9) Vide 
ral Clauſes, (viz.) I deviſe to A. my F reehold Land, 1 7 * | 
and if A, die without leaving Ifſue, then to B. and 1 1 
deviſe * Leaſehold to 4. and if A. die without lex 7 | 


ing - | 


” By che Wil as it is ſtated above, dia the Redh#ts Bak; both in 
the State of the Caſe at the Rolls, and on the Appeal, the Limitation 
on was 12 reſtrained to the Lea bold; but in Lord Maccleuis $ 
| Notes that OT OY and the viſc over is general. 


Caſe 190. — 
SOT AE un verſus Brant, Ys | ” 


| One having ©) HE Teſtator having two Sons a a Dohr, by 


by Will 


_ ableattwen- Proviſo, that if his Aſſets ſhall fall ſhort for the Pay- 
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ving Ius W to B. in which Caſe the different Clauſes 
would (as he conceived) have the different Conſtructions 

above-mentioned to make both the Deyiſes good; and 
it was reaſonable it ſhould be ſo, Ut res . valea 


yu IO 


cellor Parker. 


two Sons and 


Daughter, 1 his Will, of which he made his Wie Executrix, 
1 gives 2000 J. a- piece to his twb Sons, and 20004, to 
20001. pay- His Daughter, payable at twenty-one or Marriage, with a 
vided if Af. ment of theſe Legacies, {till the Daughter ſhall! 'be paid 
_ —— Legacy, and that the Abatement ſhall 


to pay the be bom 


Legacies, proportiona bly out of the Sons Legacies only. "The 
ment hat Teſtator leaves ſufficient to pay all the 18 but 
1 D the Executrix waſted the * and by that Years 0 on- 
Legacies, ly there happened a Deficiency. 


Teſtator : 
leaves Aſſets to pay, which the Executrix waſtes ; the boar. Leg ſhall hve the Pre- 


ference, 


83 by the Maſter of the Rolls, that the "Teſta 
could never intend to make good the Daughter's Legs- 
cy at the Expence of the Sons, againſt the Waſting of 

the Executrix; that the Eſtate could not properly be 

{aid to fall ſhort, the Teſtator leaving Aſſets to pay all 

his Legacies z nor could it be preſumed; he — . 

his Executrix would waſte his Aſſets, for then he 

would not have made her ſo: Wherefore this: being a 

| Caſe unforeſeen, was unprovided for by the Teſtator, 
and conſequently the D ought to abate in Pro 
portion. | oY 


— — — Kt . 2 - 


But on Appeal to the Lord Chancellor, this Dune was 
reverſed; for that here was a plain Preference given to 


the Daughter s Portion before thoſe of the Sans; and 
£55 6M this 


* , 9 a „ 
__—— 
o 
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this 25 alu was * the 3 he Eftate ST TY 
ling ſhort to pay the Legacies ; that as the Teſtator had 
not reſtrained it to any particular Means by which the 
Aſſets ſhould fall ſhort, it muſt be taken generally, vix. 

if by any Means there ſhould be a e y; for ſtill 
the Damage was the ſume to the Daughter, whom the 
Father ſeemed in all Events to have provided for with 

a Portion of 2000 J. His Lordſhip pur this Cale, Suppoſe. 
the Eſtate had after the Teſtator's Death, fallen 5 
thro' a Loſs by Fire, or by a bad Title on which Morky 
had been lent, neither of which could have been fore- 
ſeen by the Teſtator, ſurely both theſe e wa would 
come Ne the Proviſion X the Will, andthe Daughter 
ſhould have her full Portion of 2000 [> that it was the 
{ame Thing as if the Teſtator had ſaid, his'Daughter's' 
Portion ſhould be paid in the firſt place; and the Con- 
ſtruction which * other Side r put on this Clauſe, 
vas to make no Diſtinction where the Teſtator has made 
a very plain one. Wherefore let both the Words and 
Meaning of the Will take Effect, that is, let the Daugh- 


ter have her full Portion, and the Abatement. we mos 
an out fans the Sons raw 
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aun Pa vente Grant I dealer, cb. 
Lord Chan- 
15 a i (oth oe Dun 1 8. Age „ 


\ N- 9 was due * the Name of the! Liberty 


he Rot | 
Attorney General at the Relation of the Inhabi- CLIN 


rants of the Rolls Liberty, againſt the Impropriator, Pina e 


Pariſh of St. 
Curate, and Overſeers of the Poor | of the Pariſh of Duſſan in 


dt. Dunſtan in the Weſt, London, for an Account of . 5 
Charities given by ſeveral — ind D Deeds, to the Poor of fran | 
the ſaid Pariſh; — as the Liberty of the Rolls was Part the r 


the Repairs 
of the Parkfix> of aa e 4 * _ lehne of Ges FM 
HS, 8 An n that ha ing di- 


6 1 6 "age 2 Over- 
— and mal its 185 ſeparately, f is _ ( intied to. a * ah de Charitics given by 


ill or Deed to the Poor of St. Dun/tan's, the' intitled to a Fiſth of all Collections made at 
the Church Doors, or at Sacraments. 


my : — N 1 


090 De Term. F. Michaelis, i920 


that Liberty, on the ſaid Pariſh Church being lately re. 

| paired, had been aſſeſſed, and paid a fifth/Part towards 
the Repairing thereof, (wa. 300 out of, 1500 /) there- 
fore it was prayed, that the Rolls Liberty might have 

a Fifth of all the Charities by Will or Deed given to 
the Poor of St. Dunſtan s, as likewiſe of the charitable 
Collections made at the Door of the Church, or at 


It ſeems the Pariſh of St. Dunſtan, with Regard to 

| ſuch Part thereof as is within the City of London, has 
ſeparate Officers, both Church- Wardens, and Overſeers, 
and maintain their Poor ſeparately ; in like Manner that 
Part which is within the County of Middleſex, and Li- 
berty of the Rolls, hath diſtin Officers for the Poor; 
burt as to the Chapel, that only belongs to the ' Maſter 
of the Rolls, who ex gratia gives Leave to the Inhabi- 


rants of the Liberty to come there. 


Before be Lord Parker : Before the Statute of the 43 of Blix. 
43 243 there were no ſuch Officers as Overſeers of the” Poor; 
 therewere fince which, as that Part of the 'Pariſh of St. Dunſtan 
| ficers a Which lies in London, has had diſtin Overſeers, made 
| Overſeersof diſtinct Rates, and maintained their Poor ſeparately, 
+ this makes them as a diſtin Pariſh 3 for which Reaſon, 
with Reſpect to all Gifts of Charities by Will or Deed 
given to the Pariſh of St. Dunſtan in the Weſt, that 

| Part of the Pariſh which lies in London muſt have- and 
enjoy the ſame, excluſive of the Rolls Liberty; but as 

to all ſuch Gifts, Grants or Deviſes before the Statute 

of the 43 El as at that Time the Pariſh and Liberty 
were not ſeparated by diſtindt Officers and Ovetſeets of 

| the Poor, the Liberty of the Rolls being then Part of | 
the Pariſh, ſhall have a Proportion thereof: But the Li- 
berty having contributed to the Repairs of the Church, 
and being really within that Pariſh, as to all Collections 

of Charities at the Church Door, or at the Poor's Box, or 
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„ 


at the onhlys or other Sacraments, which are in Part 
given by the Inhabitants of the Roth Liberty who have 
Keats in, and repair to the Church of St. Nabe and 
foraſmuch as the Inhabitants of the Rolls Liberty p 
towards the Parſon and Lecturer of St. Dunſiay's (there 
being in Vacation Time no Preaching at the oll's 
Chapel ) and contribute to the Charities of St. ans: 
0 ought the Poor of the Rolls Liberty (being Part of 
the ſaid Pariſh) to have a proportion able Share of thoſe 
Charities z wherefore to the Intent it may be ſeen whe- 
ther this hes been obſerved, let the Diſpoſitions of theſe 
lat mentioned Charities be ſpecified in a Book con- 
raning the Names of the Perlbts to whom given, and 


ſor what ran 


Memorandum: It . faid in this Ele; chk ey 0 the 
Charity Money given at Sacratnetits, the Parſon was not 
bound to diftribute it atnongft the Poor of the fame Pa- 
riſh, but might beſtow i it on wy Objet of Charity: 


a 


- Cur': IT will not now ee ti is, tho auer n 11 
tn equal Nr — . are t to be 2 within the | 
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25 - F 


Leah verſus Sir E dard „Lale | Caſe 192. 


ga ved, — ere fold the Manor of Bally a 


n the County of Mon in Wales, to his Brother the F 
Flaintiff, and upon” his Death the now Sir Edward if the Will 


Leighton ſet up an old Intail created about 200 Years de d Pate, 


ince, and got into Poſſeffion; che Plaintiff brought an Tra 
bechnent which was tried ns Wales, - and a Verdict he ü, 
paſled for the Defendant upon pro ö 


ſtion finding the Intail; but there ww no Deed 
Wed A this Intail. 4 | 


* 1 
. 3 1 2 BRAT. 8 
Fj 3 þ 1 
mel? 03-7 I N 


P eee 


De Term. 8 Ache 20. 


The Plaintiff at ——— brou * = Ell in 0 Court. 
2 forth that the ag were all in the Defen. 
dant's Hands, and praying that they might be produced, 
and that the Defendant might not ſet up a Title under 
any Truſt- Term. Upon which the Lord Copper de- 
creed, that the Trial ſhould be upon the mere Right in an 
Ef jeclment; ; and that no Truſt-Term, Mortgage or 
7 0 ſhould be ſet up, but that the Har t 
make Title n. under the n 7585 
e it was N in Teer od befor 
Mr. Baron Price, the now Defendant Sir Edward. Leigh- 
ton had a Verdict; but the Judge certifying againſt it, 
a new Trial was granted to be at the Bar of the Ex- 
er, which was had, and a Verdict for the Plain- 
28 There was afterwards a Trial likewiſe in the King 5 
Bench, and a Verdict again for the Plaintiff. And now 
on the Equity reſerved, it was, prayed that the Plain- 
* ſhould have a  perperual a with Calls. 
Lord e The Plaintiff has no Reason 10 6 com- 
plain (as he does) of the Inconvenience, that there is 
no End of Trials in Ejectments, for the two firſt were 
found againſt him; but it is true, the two Trials at 

Bar which were by. the Direction of the Court, being 
for him, I do not fee what this Court has been 
unleſs ic ſhould now grant a perpetual Injunction. Af 
2 Truſt Eſtate be deviſed to be ſold, and on a Bill 
brought againſt the Truſtees. to ſell, the Heir, conteſts 
ep OO Wil; after two Trials, the Court will grant'a per- 
(a) Preced, - petual Injunction. In the Caſe of the Earl of (4) Bat 
20. verſus Sherwin the Title was a mere legal one, Where 


So after ſeve-- after ſeveral Ejectments and five Verdicts for the Earl of 
ral Trials in A 
Eiement, Barb, he brought a Bill of Peace fot a perpethal Injunc 
an Y were tion; the Lord Chancellor . aged tha too 122 


in all, in or 
Favour I ; 14 {+ ATE 1148 2 f 


8 


the Will, 
Equity on a Bill of Peace will grant a perpetual Injun&ion. 
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for hin! to i grant; bite Comb —— it to e | 
plaintiff as a Cauſe! proper for the Houſe of I 
and on an Appeal, the Lords ee. à perpe 
junction,” Which 1 take as a Reverſal of the I b - 
; Decree, and as a Precedent in the higheſt © Oi of 
what ought to be in this Caſe. Cor ſequently it is very 
improperly ſaid, that only the Houſe of Wi in ſuch 
Caſe ſhould: grant à perperual Injunction; for that 
Houſe on — gives ſuch * « Jodgment'us the Court : 
below Sught to have done. This Court in directing 
Trials, and ordering Wricings wo be produced, has been 
doing nothing all this while, if it cannot grant a per- 
petual- — - which really after ſo 8 Trials 
leems to be for the Benefit of boch Parties.” 8 * 80 =o 


bjection ue in inhe- Caſe! of his Lord Equity vill 
Bath rerfli Sherwin, the Lords would not have! ranted z 3 
a perpetual Injunction, but for its being an odious Cauſe, petual In- 
tending to Baſtardize a noble Perſon after his Death *. conn 
I me Ic did not tend to Baſtardize the Duke of —.— 
— but to make him the legitimate Son of Rad- where . 
ford. | However, the principal | 


fendant Sir Edward Leighron'is contending againit 1 Pur- 2 
chaſe, under which there has beer 
many Vears, againſt a Sale made by His o Father to 
his Brother; and is ſetting up an old Intail of about 
two hundred Years ſtanding to defeat this Purchaſe; 8 4 8 
and if there was not the cleareſt Proof imaginable of ende 
ſuch an Intail, (as as poſſibly there was not) the Jury were 

in the Right not to find it. It is certainly an Inconve- 
nience in the Law, that there ſhould be no End of 
Trials in Bjectment,/ and that one Trial in à real Ac- 
tion (which perhaps may be at a Trial by N, print) 
lhould be final, when at the ſame Time twenty Trials 
n an and at the Bar in . Hall will 
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where it di- 


neee, any Favour 3 fp He 4 Fade are 


poſſeſſion for very 2 35 N 
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not * n but ion cannot pb be "nm 
in the preſent Cala, len upon the two or thtee 6rf 
E pela the Verdicts went againſt the now Plaintiff, 
1 had u been e 1 le have bear barred, 
But av; in the Colts in this Gum 
ham Leighton! has had Relief by produc 0 
tings, and preventing the Defendant F 
any old Terms; and it does not appear that che De 
tendant Sir Edward Leighton (the Heir of an ancient 
F amily ) has ſo far misbehaved, as that he ought to pay 
Qoſts; ; though he ſhall loſe his on Coſts, the Nen 
appearing againſt him; but the min to 3 ny 
Coſts at Law for all the Trials. "off d An Uh 


(a) Marth: 4 This Dyerge. Was am" "on m the Houle of Lord: 


8 nd with EG pe by e Hs 
| | | „% 0k Ws 1 ff . l; 13. gi 3 
IF 8 1 \#. prone 
Caſe 193. . 
e Attarne FRO verſus Ele 
cellor Parker. 


TwoSchools 3 NE Praning of Saffron Walden in Bow, ad fore 
in us ow” ral others ſubſcribed to a Charity School there of 
Fes e — * Boys and twelve Girls, which Subſcription was 

—— only, during the Pleaſure of the BenefaQors: '11Penning 

School for © delighted with ſeeing theſe Charity Children, deelared be 
Boys and would leave them ſomething at his Death; there was 
deviſes zoo allo a Free School in the ſame Town, and Nmning made 
| W Nr Bis Wall LG 5091. to the Charity, Schook and: ſeveral 


ty hk 4 pecuniary Legacies, to his poor en n munen 


Schools, yet oo the Chari ſhin Ga Boy and Girl fall take, „gin 
1 9 11 WL 

The Execurors infilted. on de Vane of ba 
MTI * 
2 A Fork Though che * School be a Charity 
Sehool,” yet the Charity School for Boys and Girls went 
more commonly — that Name; n as the Teſtaor 
F ms 


De 7 erm 4 Abele 19 20 


was —_- af: * n Wy" ea þ he. abs 1 
them a Legacy, therefore That, and not the Free School 


8 is intitled thereto; ſo let the Legacy be brought into 

Court wich Intereſt; from the End f the Vear after 

the Teftator's Death; and in Cale of a Deficiericy of Legacy to a 
1 Aſſets, let all the — Legavies; as well that to Sung in fall 
1 the Charity,” as others, abate in Proportion; for though rag rg 
5 the Romans preferred. a pious or charitable Legacy to cles on Fai. 
4 others, yet aur Law does not: They being all but Le- way of Af- 
* gacies, and equally intended by the Teltaror to be paid, © 

0 it would be hard that one of them by being preferred 

| ſhould, fruſtrate all the reſt; beſides * a Legacies 

he eng given. to ſeveral of the Teſtator's poor Relations, 


they are Charities alſo, ., And becauſe it is objected; 
on the Failing of the, Charity School, the Charity ought 
to revert to the Founder, Wer in ſuch Caſe; ig 
en to Lo ae Wl ere . to the Court. 


271 * 7 5 4 2 TY, 4. 7 * | & \ * It Y 1 FI FL Pigs 
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Pool. ve Jy lus. gac reverel, 1 | 


Lord Chan- 
cellor Parker. 


I z Bill brought: touching; ae nf E. Advertiſe 
ſtate of —— Sacheverel deceafed; w. 


Daughter by his firſt Wife, married to the Plaintiff ral public * 
the Queſtion! was, Whether the Defendant who before vhee 
bad 50 Me neee. s Maid-Seryant, was mate 2 


of the Mar- 
aerger“ ei Br mc esel. 


y procuring it 


L » ; - 
34 | 4 ; z 


She FEISS 12 ber 8 Tae he kad 2 Baſlard 
by him which was yet living, but before the ſecond 


TOY Child was PB, * prneencedl ki Jap m * the 
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7 5 x Ws 3:13 val. tori 

e vide ante Tate EW * * 5. | and Maſters ye: 7 fi Mabe, 42 
but the Spiritual Court gives the Preference to Chart 2, 
in ſuch Caſe Lord Keeper North would not injoin — 
230. Trelding verſus Bond. 


ide 1 plea 


Ow, ae 
had Iſſae 2 ng in the 


"De T, erm. wa Michaelis, 1720 


Wo and at the Time of the Marriage were really called 


| faid Sacheverel, wen oak they had b been 'married io the 
Priſon of the Fleet, he by the Name of Nobert Mar. 
ſhal, and ſhe by the Name of Anne How" Spinſter, and 
N the Marringe was on the rr of f November 1705, 


8843 

EY the pirelli Our it was ac "_ tobe a good 
" rin and that Sentence' Hemd by the Delegates; 
but the Daughter claiming Title to 4 Moiety of the 
real Eſtate, a Trial at Bar was directed in C. B. where 
the Marriage was found; and afterwards the Plaintiff z 
Father put an Advertiſement into the Daily Couran, 
intimating, that whereas there Was an Entry in the Re. 
giſter in the Fleet Priſon, of a Marriage there the 25th 
of November 1705, in the Words and Figures follow. 
ing, (viz) © November 27. 1705. Nobert Marſbal of 
« St. Martin's Lane in St. Martin's Pariſh; and Ine Ew 
© Spinſter:” Whoever "ſhall diſcover and legally prove 
that the ſaid two Perſons were then married, and before 


and known by 'thoſe' reſpective Names, ſhall have a 
Reward for ſuch Diſcovery (on legal Proof of the fame) 
of 1001. over and bee oy — 1 do be 2 
gn _ ane Fool. en 


1 ? * X ' ere god we; 2 
D 
_ e 


1 Anil it was now bad! Oe Pool Fr be commit - 
ed; it having been formerly mentioned before the Ma. 
ſter of the Rolls, who ordered it to. be moved before the 
Lord Chancellor, as being a Matter of great Moment, 
concerning on one Side, the Liberty of the Subject, and 
on the other, the Preſervation of Evidincs from Subor- 
5 nation and Corruption, la oy. 


CY 0 — ” F 4 © 2 4 4 


The Motion being WY before 22 7 6 Gu it 
was by him adjourned to the next Seal, after which at 
another Day the Lord Chancellor with Seat r 
thus e ** e, 15 85 
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dangerous, and not only rear Criminal, but is a 


ing Juſtice in a Cauſe now depending, which is ag- 
gravated by the Marriage having been pronounced good 
in the Court of Delegates, . and alſo a Verdict at the 
Bar of the Common Pleas 1 i it's Favour; and as the 


ceeding. 


> : 


It has bing obj TY that ale has been 450 in in 
Conſequence of his Adveriſement, no Witneſs come in. 


Reſp. It does r not appear bur that ſome Perſon Coke 
come in, were this not diſcouraged ; however the Per- 
ſon moved againſt has done his 80 and if not t duce 
ceſsful, is Riill not the leſs criminal. 


= 


"Reſp. It is als a when the Offer i is to. any, 


| tilement will come to all Perſons, to Rogues as well as 
honeſt Men; and it is a ſtrange Way of arguing to ſay, 


that offering ir to more than one is not ſo: Surely it is 
more criminal, as it * corrupt more. 
wel, for that his Teſtinony muſt be 9 


Keſp. It is ſo of every Witneſs G or bribed 
he is no Witnels, if you my him bribed. - 


Objeck. This Matter is now 3 0 wi) the Sentence 
in the * Court and the N.. 


Contempt of the Court, being a Means of prevent- 


Court may, ſo in Toes | it , to Pk this Pro · . 


0bjeft. This i is not an Off to any 10 0 Perſon. 
for to any is to every particular Perſon, This Adver- 


that offering a Reward to one Witneſs ; is criminal, but 


0b 1 4 F coming in for 8 a Reward i is no 


4 „ 


This 405 to the Fe Fe] INFN is very | 


—1— — 76D — * — * — 
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be Term. 1 Michavlir, 1136, 


One die in A Seiſed.; in Fee of F chal Lands, a likewiſe of 
i Ty 


gacyof Which his Heirs were bound, in 1706 made his Will, 
| 8 bis Whereby he deviſed his Freehold Lands to B. in Fee, 


to the Heir. 


. 
di. th. Meth. : os n 


* 


Reſp. fe is not over; : for nila on hi Mot of. 
fered by this Adrertiſement, a Dozen Affidavits ſhoulq 
come in, proving what is deſired may be proved, this 
would probably induce the Court to grant à new Trial, 
and might overturn all the Protea which have hi. 
therto paſſed. It is a Reproach to the Juſtice of the 
Nation, and an inſufferable Thing, to make a publick 
Offer. in Print to procure Evidence, and is taWtamount 
to ſaying, that ſuch Perſons as will come in and ſwear, 
or procure others to {wear ſuch a Thing, ſhall have 
1001. Reward; and this in a Cauſe now depending 
here: If 100 L is to be allowed, the fame Reaſon 
will hold as to the allowing of 500 or 10001, And 
tho the Intention of the Perſon fo adyertiſin may be 
innocent, (and I; knowing the Mer belies it was 
ſo, inſomuch that if a Court may be ſaid to have In- 
clinations or Impreſſions from thence, I muſt own, 1 
ſhould be influenced by my knowing Mr. Pol to be an 
honeſt Man:) Yet the Juſtice of the Court, "nay the 
Juſtice, of the Nation being concerned in ſo publick a 
Caſe, I cannot diſmiſs the Party, tho his'Counel offer 
to pay Coſts to the other Side, but in Fat and for 
Examples $ Sake, he muſt ſtand committed. | 


Caſe 1995. Clifton verſus Burt. 


TY ſome Co pyhold Lands which he had not ſurren- 


e dered to the Ule of his Will, and indebted by Bond in 


IX Fee without charging them with any of tis Debrs and Le- 
ving a per- ATE | Ss gecies 
ſonal Eſtate 38 
ſufficient only to pay the Bond; the 1 ſhall not ſtand in 1 Place of the Bond Credito 
to charge the Land, in regard the Land is ſpecifically deviſed ; fecus if the Land — W 
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Truſt to ſell to pay his Debts and Legacies, and having 
given a Legacy of 500 J. to P. died leaving E. his Ex- 
ecutor; P. the Legatee of the 500 J. brought his Bill 
for his Legacy; upon which-Lord Harcourt decreed, that 
as to ſo much of the perſonal Eſtate as was exhauſted 


ſand in the Place of the Bond- Creditor againſt the 


| 3 ; : : | J | . + 1 ; \ * | : IT ; þ EY \ | 1 * 
Default of perſonal Aſſets, to pay the Legacy. 
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now appealed to the Lord Parker, inſiſting 


being ſpecifically deviſed, was not chargeable with à ge 
ſpecifica led, was not chargeable with a ge- 
* * 3 . 5 * Lp „ 8. 5 1 8 N l o 1 Y g F 92 27 2 . l 2 
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neral pecuniary Legacy. 


Lord Parker, haying 8 


rerſed that Part of the Decree whereby the Freehold E. 
he was ſubjected tothe eee . Thi 


Deviſee. of Land is As A ſpecific Legatee, and ſhall not 
be broken in upon, or made to contribute towards a 


pecuniary Legacy. _ 


both, ſtill the ſpecific ,Legatee ſhall be preferred and 


by the Bond-Debt, the Legatee of, the 500 J. ſhould = 
Land, and that the Freehold Bffate ſhould be liable, ip 


From this Decree the Deviſce of the Freehold Lande 

| Parker, infiſting that the 3001. 
Legacy being by the Will charged on the *Copybol . | 

Eſtate, and that Fund failing for want of a Surrender, 
the Freehold Eſtate which was expreſſy deviſed" to an- 
other Perſon ought not to be liable, and that the Land 


ken Time to conſider of it, re- 


tho' Equity will marſhal Aſſets in Fayour of a Legates, 
3 well as of a Simple Contract (Creditor, yet every 


20: That it was.a Rule, if one gives a ſpecific Le- | 
racy of a Horſe, or Diamond, and alſo a pecuniary Le- 
gacy of 500 J. to B. and there are not Aſſets to pay 


bare his whole Legacy; for were the Executor to 
| £2 . * 6 | 4 1 1 8 | $4 . . 

make him contribute towards the pecuniary Legacy, this 

would be, pro tanto, to make ſuch ſpecific Legatee buy 
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Teſtator had appointed a Fund for Y- Payment of 
the Legacies, viz, the Copyhold ; and tho”! that had 


) Deviſee, but in ſuch Caſe the Heir or Deviſee ſhould 
have this Relief, wiz, to ſtand in the Place of the Bond 


bis Legacy, againſt i the manifeſt Intention of the Te. 
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"ao h, That 8: a ſpecific peil 14000 Natl not 


e towards 2 vanes 7 e leſs hall 
1 h Deviſee of Land. 5 


9 ys 


4 400 F "That if in the pricizal a the ned bag | 


ates the 500 I to 4. and'a Term of 500 Years to 
B. without leaving Aſſets to pay the 5001. ſtill the 
ſpecific Legatee of the Leaſe ought to prevail, with. 
out contributing towards the pecuniary Legacy; z and 


if ſuch. pecuniary, Legatee ſhall not break in upon 


a ſpecific Legatee of a Term, 4 fottiori ſhall he not 
diſappoint the Will as to a Deviſe in Fee, which i is 
more to be faroured than a Deviſe of a Term, in 
regard it is with more Difficulty, that a Court of Equi- 
ty, in any Caſe, breaks! in om, or TOUS, a real 
Eſtate. . | 


* 5th, That this Cale was | fin Apdtine ger, 8 the 


failed for want of a Surrender, the Conſequence would 
be, that the Fund failing, the Legacy mult fail alſo. 
Indeed the Bond Creditor might elect to have his Debt 
out of the Aſſets in the Hands of the Heir, or of the 


Creditor,” and re-imburſe himſelf out of the 55 108 
Fla. 80 | | 32 


"6th, 11 tho Equity J 1865 OY” be bs 
plication of Aſſets, yet would it not do this to diſap 
point the Will of the Teſtator, by breaking in upon 


the Deviſe of ths Freehold which the Teſtaror did * 
on | inter 


bis Will. 


in Part o 


a Ko. 
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— to charge, but on the contrary ſhoved his his Deſi 
to charge the Copyhold Eltate TR 


And note, That che end Onder in the © Caſe of 40% r 


Hern verſus Merrick was produced; whereby it appear d 
that Lord Harcourt did not then e rl this Point, 


but e it for ar Ne 


1 U. 


2 verſus Whitmore. oy c 196. 


Lord Chan- 
O1 = will Be bis Hes a "Rot iy 500 L One devi- 


afterwards: the Father marries the Daughter and 
gires her 300 l. for her Portion, and lives four-Years 


* 


her 300 l. RO oY TIRE: indie Yes ater div wid 
thereof, 


} 


The Husband of the bose bent a Bank- 
rupt, the Aſſignees under the Commiſſion bring a 
Bill againſt the Executor of the Father for the 500 l. 
dale that though the Father had given to bis 
ughter a Portion, yet he might her a 
„ a Wan and 10 Ate it phe 40 
the rather intended that the Teſtator deſigned his 
Daughter ſhould have - both, becauſe the 8 was 
leſs than the Legacy. Like the Caſe where a Debtor _ 
vives a Legacy to his Creditor which is leſs than the 
Debt owing to the Legatee, this was never held to go 
1 Satisfaction of the Debt; and what made 
the principal Caſe ſtill ſtronger was, "that the Teſtator 


ſurrived the Marriage of his Daughter four Tears, and 


all that while never thought proper to revoke his Will, 


Which in all Preſumption he would have done, if he had e 
not intended his Noe ſhould have 0 hore the 25 


Portion of 
aſter the . of, *. e without revoking 599 t anc 500 J. and 


1 „ i bis Life 


evoking cb. Win; 
the Husband is a Bankrupt; OOF ane 8 


— phe Pn EE GA BORIS A CHO ETIIG rghacets 
* 
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a Gola- Percival, were bound in a Bond to the Plaintiff for 
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Portion and the Legacy. It was likewiſe oblery'd; tha *_ 
by the Statute of Frauds a Will in Writing could not be 
revoked without Writing; wherefore at leaſt the Plain. 
tiff ought to recover 200 J. to make . the Portion 

tantamount to the yoo: J. * l 


" Lord ee with great Clearnels: 1 2 Father 
gives a Daughter a Portion by his Will, and afterwards 
gives to the fame Daughter a Portion in Marriage, this, 
by the Laws of all other Nations as well as of Great 
Britain, is a Revocation of the Portion given by the 
Will; for it will not be intended, unleſs proved, that 
the Father deſigned two Portions to one Child; and as 
to the Objection of his having lived ſo long after giving 
the Path to his Child on her Marriage, without ever 
revoking that Part of his Will, there could be no Need 
for the Father to revoke that Legacy which he before 
had done by giving the Portion in his Life-Time, ſince 
that would be but revoking the ſame Will twice. And 
this Demand is the harder, inaſmuch as it is made by 
the Aſſignees of the Commiſſioners of Bankrupecy a- 
gainſt 4 Husband; ſo that the Wife whole | enen 
at is ſaid to be, would be never the Won is, 


Diſmiſs the eBill with Colts. 
Caſe 197. ,, .w | Heath verſus Percival.” 
. T9961 


4 5 B. QTR Stephen Evans hs Gollfmich and his dats 


Partners in 


—_ dhe Payment of 1000 J. and Intereſt, and this ſo lo 


bound in a fince as 1693, in which Year the Money was. 055 
* 2 3 in the Partnerſhi p Trade. In the * Year ow 


B. break off . f 2 
the Part. | 
nerſhip and divide their Stock; J. S. the Obligee in as Bond knows chis,. 0 * 


upon him to pay the Debts, e 805 nce of Time brings a Bill ft the Ex- 
ecutors of B. yet he (J. $) ſhall recover. 5 1 


0 | e VE — Rae: 9 t 5 « a * 8 8 . j * 1 a : 7 ' | 
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being very ill in Health they broke off Partnerſhip, | 

when Sir Evans, by ready Money and his own 285 

Bond, ſecured to Percival. his Share of the Partnerſhip 

Stock, and took upon himſelf all the Partnerſhip Debts, 

giring his Covenant to ſecure Fereival from all ſuch 

Debts : The {ame Year Percival died, leaving one S4- 

mel Percival his Executor, and the" Defendant" his reſi · 
| RALLY I £ i é... 


35 n V 
; : | * 3 


5 


2 
G 


| Publick Notice was #iven'ts\ all the Creditors 
Joint-Stock, that they Were either to receive their Mo- 
ney, or to look on Sir Stephen Evans only as their Pay- j 
Maſter 3.5 790 ure off eg 'aifls Hog orff 
907-36. ONO ant bd to BSE) +13" 
In 1708 the Plaintiff Heath came"to'Bir'Sephen'and 
called in his Money, but then continued it upon Sir 
Stepben's fubſcribing the Bond at 6 l. per Cont. Sir Kephen 
continued ſolvent until 1711, and ehe Plaintiff till that 
Time, might, When he pleaſed, have had his Money. 
The Plaintiff ' outlawed Same! Frreiva the Executor, 


dir Stephen Evans 


havir 18 in 171 1 | r | 
and inſolvent. Rs The 
. 8 Fils 


1H oa eren en eic n nA ani 

0bj. This is not a proper Cauſe for the Plaintiff to 
come for Relief in Equity, when He has put'an/Hardſhip r 
on the Defendant ; he might have had his Money for the 
Space of Years, during all which Time Sir K... 
bben was in full Credit, but for the Gain of 6 ,. per 
(ext. he has continued his Debt in Sir Kepbens Hand, 
ater which Length of Time, and when the Defendant 
has accounted with Sir Stephen, delivered up all his 
Vouchers, given a general Releaſe, and can have no 
Remedy againſt Sir Stephen (he being a Bankrupt:) now 
the Plaintiff comes for Aid in Equity againft him 2 | 
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this Bond, al which 1s made ſtill thardeys on "EW De- 
fendant's Part, as he was in dane ee A * 
Loſer by Sir _ $ Bankruptcy. . 


Lach, It. was ſaid that the Plaintif! 8 4 4 Fg in. 
tereſt on the Bond from 5 L. to 6 J. per Cem. was an 
Alteration of the Security, and e * De- 
fendant no A irable. 15 

"Tad Chancellor The Defendant s Te hs: wi . 
in the Bond, he muſt lie at Stake until the Bond "a 
paid, and though the Plaintiff continued 'the M 
on the Bond, this was not material, ſince it was 24x 
the Credit of both the Obligors. As to the Notice 

given by Sir Stephen to the Joint Creditors to bring in 
their Securities, and that Sir Stephen alone; wou 
hereafter liable, that being Res inter alios acta could not 
bind the Plaintiff; and his changing the Intereſt did 
not alter the Security, for ſtill it was the Bond of both, 
but the Defendant —. not be Haba to more * 195 
Ver Cent, for the Arrear of Intereſt. | 1855 
Wheranpan the blunt had a Decree . = bi bas 
Incereſt and Coſts. 
Where an_| | Note; In this Caſe the Rxecutor in Trail, was am- 
Truſt wa lawed, and a Witneſs proved that he had inquired: after, 
ov: but could not find him, which was thought to be 4 
neſs proved full Anſwer to the Objeftion that ſuch e was 


he had in- 


quired after, not made Aa Party. | e . 


be 


Ong 


* wy , S 


and could 


not find him, not Deen ren. 
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Throgmorton verſus Church. In 


N Procerum. e e 


* 


N Debt on Eſcape brought by Church againſt Trag- ding e 
morton Sheriff - 3 Bucks, | Church the Plaburif in C. B ending 
bad a Verdict and Judgment, whereupon the Defen- Win Pr. 
dant Throgmorton brought Error in B. R. and one Mead, liawent, i 
an Attorney of Aylesbury was his Bail, but 8 8 1 
being there affirmed, Error was brought in the Houſe of Privilege, 
of Lords, and pending the Writ of Error there, Church | 
the Plaintiff below took out Execution againſt Mead 
the Bail, and ſeiſed all his Goods upon a Fi. Fa. Mead 
petitioned the Houſe of Lords againſt the Attorney that 
took out this Execution, alledging it to be a Contempt 
and Breach of Privilege ; whereupon Counſel were heard 
before the Committee of Privileges, and objected that 
this was no Breach of Privilege or Contempt ; becauſe 
the Writ of Error in the Houſe of Lords only ſtaid all 
Proceedings upon the Record of the Judgment againſt | 
the principal; whereas the Recognizance given by the 
Bail was a diftin& Record; and if it had been intended 
to ſtay Proceedings againſt them upon this Record, they 
muſt alſo bring their Writ of Error in Parliament; it 
* „ 
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this as of an irregular Execution; but they held it to 


leaſt by an implied Promiſe of ' Law) was liable and 
compellable to indemnify the Bail; that the Writ of Er- 
\ ror moſt plainly ſuſpended the original Plaintiff's Right 
to the Debt, it being thereby ſub judice whether there 


Was compared to the Caſe of two bound ink Bond "On 


the Judgment againſt him, tho it be but one Debt; 


Defendant in the original Action, then Reſtitution 


the Plaintiff in Error, pending the Writ of Error in the 
Houſe of Lords, it had been plainly a Contempt, and 
in the preſent Caſe they had in Effect been” doing the 
_ fame Thing, by taking the very Debt in Queſtion out 
of the Pockets of the Bail, which could amount to no 


reverſed, the Plaintiff below ought not to have Execu- 
tion thereon; and if the Principal was diſcharged of the 


. 


ly and ſeverally for the ſame Debt, in which Judgment 
is firſt had againſt one, and afterwards, in another Action, 
Judgment is alſo obtained againft the other Obligor who 
brings Error, ſtill the former Obligor may be ſued upon 


and if this was a Contempt here, or if Matters were 
ſtaid by Means of the Writ of Error brought by the 


ought to be made in C. B. where the Fi. Fa. was taken 
out, and the Goods ſeiſed; whereas this had been at- 
tempted, and been ſpoke to by Counſel before the 
Judges of C. B. to whom Complaint had been made of 


be regular, (as Mr. Juſtice Tracey himſelf informed me.) 


On the other Side it was infiſted, this was a Con- 
tempt; that if Execution had been taken out againſt 


leſs than to a taking it from the Principal, who (at 


j 


was any Debt or not; and it was unreaſonable that the 
Plaintiff below ſhould be allowed to take out Execution 
for a Debt, before it was determined whether there was 
any ſuch Debt; for in Caſe the Judgment ſhould be 


Debt, the Bail muſt be ſo too, who could only be liable, 
in Reſpe& of the Debt incurred by his Prey, and 
| 1 | F * | | 4 | [4 Y „ # : wy 
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N it was abſurd. to appel che latter to \ be in a 
worſe Condition than the former. | 


** 


Whereupon it Was W Fey tha. was a x 
tempt and Breach of Privilege, and the Plaintiff's At- 


torney ordered to make a Reſtitution of the Goods, 


which was accordingly done; but the Lords, being in- 


formed that the Judges held it no Contempt at Law, 


ip ared the Coſts in this Caſe as to the Attorney ho 
fed out the Execution, upon his returning to Mead 
the Bail, all the Goods he bad, taken from him. 


Ae a Writ of l itſelf came to abea Ars . Debt againſt 


he Sheriff 
gued; where the only Point inſiſted upon for the Plain- for an E- 


uff in Error was, that this Action of Debt on the E- in Pasten 
{cap S 4 gainſt the Defendant the Sheriff, Was when on an 1 
be 8 4 in the original Action in C. B. had been judgment, 


* 
outlawed upon an = — hs 


ry after Judgment, and =» «Bo 
ſuch Defendant had upon this Judgment been taken in rot 


Execution, the Sheriff had ler him eſcape, for which n ger, 
the Action was broug ht againſt him, and a Verdict and Suit of the 


judgment obtained. Links theſe Circumſtances it 154 * 
lid, chat the Action being brought for this Eſcape 
it mOutlawry after Judgment, ought to have been dnn 


in the Tam quam, (vis.) Tam pro Domino Rege, quam 
pro ſeipſo; and 1 being of Counſel, in the Houſ of 
Lords for the Plaintiff i in Error, Aue a8 follows : Bib 


One Joan Church (the Plaintiff ; in the * Attica 
and Defendant in Error) had recovered - Judgment in 
Debt in C. B. againſt one John Merridale for 21 1. and 
after Judgment, Church (the Plaintiff below) (outlawed 
this Merridale, and ſued out a ſpecial Capias utlagatum 
againſt his Body, Lands and Goods, directed to che De- 
i then vor 15 the & County of rr 


hy M 
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As to Lands or Goods Merridale had none; and as 
to his Body, the Defendant took that in Execution upon 
the Capias utlagatum; but it was a Body (one would 
think) ſcarce worth taking, being quite worn down with 
Age, near eighty Years old, and almoſt ſtarved with 
Poverty. It ſeems the Sheriff (a Thing in a poor Man's 


| Caſe not very uſual) had Compaſſion for him, and 


ſhewed him ſome Favour, for which the now Defen- 
dant Church hath brought Debt for an Eſcape againſt the 


Sheriff, and had the good Luck to obtain a Verdict and 


Judgment thereupon in C. B. for 13 1 J. being the whole 
Debt, and on Error brought in B. R. that Judgment 
was (without Argument) affirmed. 


To reverſe theſe two Judgments is this Writ of Er- 


ror now brought before your Lordſhips. It being aftera 


Verdict, I ſhall forbear to mention the ſeveral Miſtakes 


in the Declaration, for being ſo in Form only, J doubt 


they are cured by the Verdict; but I apprehend there is 
a Miſtake in Subſtance, I mean, as to the Nature-of the 


Action brought in the Plaintiff's Name only, whereas it 


ought to have been as well on Behalf of the King, as 
the Plaintift, ram pro Domino Rege, quam pro ſeipſo. It 
appears by the Declaration, that Merridale was out- 
lawed after Judgment, that he was taken upon a Cpias 
utlagatum, and that while he was in Cuſtody upon this 
Capias, the Sheriff let him eſcape. Now by the Party's 
being outlawed, all his perſonal Eftate and the Profits of 
his Lands are forfeited to the King ; and the Writ of 


| Capias utlagatum is a Writ at the King's Suit; upon 
which when the Sheriff has taken rhe Party, he is the 
King's Priſoner as well as the Plaintiff's ; and when the 


Sheriff lets him eſcape, it is a Contempt to the King, 
and a Wrong to him as well as to the Plaintift; there- 
fore this Action for. the Eſcape ought to be at the 
Suit of the King as well as the Party, which is agreeable 

I to 
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dents. | 


* : A 40 | 5 a N 1 a 


Bet © het 


If the 83 aten! in 1 upon. a. x Capias ut 


plainly he is) it pn reaſonable; that for the Eſcape 
of ſuch Priſoner, the Action ſhould be FRG as well 
on Behalf of rhe Hug; as of wy Plaintiff, | 


of 


his Priſoner. taken upon this Capias utlagatum to eſca 
be a Wrong to the King as well as to the Plaintiff, then 

it is reaſonable that the Action brought for this Wron, 

ſhould be on Behalf of the King as well as the * 


1s a Contempt to the King as well as a Damage to the 


Aion for the Eſcape 
Behalf as well as on 


Party“ r 


In Gan Times it was ſo * 


Behalf of the King as of the Party, that, on the 
contrary, it was à Doubt whether the Plaintiff, 3 in 


iff let the Defendant eſcape before ſuch Time as the 
Plaintiff had entered any ny wn or elected that the 
Defendant ſhould be in Execution at bis Suit, whether i in 


lazazum be the King's Priſoner as well as the Party's, (as 


* ft. = chat by ps ſcare the King as . as the . 
Plaintiff loſes his Priſoner; and 411 the Sheriff 's permitting 


2dly,. As the Sheriff's . offering 2 priſoner to 7 


Ly ounded ww. i be on 1 the A s 


ſuch Caſe could have any Action at all in his own . 
Name. I ſay, it was — queſtioned, where a De- 
fendant was taken upon a Capias utlagatum, and the She- 4 


3h. ſuch 


to ** Reaſon of the + Law, and, likewiſe to the Prece- - 


1 it is Proper that the cher 100 9 well bro. Domi- 1 


4% As the 3 Writ 220 Cadias bs is at the King s 
Suit, ſo it is proper, for Conformity's Sake, that 154 


kom beng cat} 3 
whether ſuch Action for an Eſcape of a Priſoner taken 


0n a Capias wtlagatum ſhould not * brought as well on 
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herein it Was 
reſolved, that the Plaintiff might have fach Adtion a. 
gainſt the Sheriff upon the ws 1 of one taken on 2 C4. 
pias utlagatum ; bur ſtill it mult be intended that the 
Action be brought as well on Behalf of the King as of 
the Party. I muſt admit, that as this Action upon 
which the Outlaw ry is grounded, was at the uit of the 
Party, as it is carried on at the Charge of the Party, as 
the King receives Advantage from it, being by that 
Means intitled to the Forfeitures accruing by Gutſawry: 
So the Party is to receive ſome Benefit by the Suit of 
the King, and therefore is to be firſt paid his Debt out | 
of the Goods and Chattels of the Defendant who is Out- 
lawed. But even this has been held by very learned 
(-) Vide Men to be at firſt ex () gratia Regis, and not de jure, 
the fame aid ide Telu. 19. by Popham Chief Juſtice. Neither can 
by Lord it be objected, that it is not neceſſary the Action ſhould 
ner Gilbert, be brought on Behalf of the King as well as the Par- 
ty, becaule the latter is to recover Damages; for, 
There are many Caſes in the Law, where the Pay 
is to recover all the Damages, and yet the Action m 
be brought tam pro Domino Rege, quam pro ſeipſo. Thus 
() Rich. z. in an Action of (b) Scandalum magnatum for peaking 
12 Rich. 2. ſcandalous Words of a Peer of the Realm, or 
c. IT, the great Officers of this Kingdom, they! 


4. 


ol 
27 Eliz. 
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« lies againſt the Party for acting contr 
« Prohibirion of the Kacure, | but that it ought to be 
tam pro Domino Rege, quam bro ſei ſeip ſo, becauſe in ſuch 
« Caſe the King is to have a Fine. And if it be a 
Reaſon why the Action ought to be tum pro Demio Re- 


2 Fine, then ſuch Rule muſt hold in the preſent one; 


for here it is a Contempt in the Sheriff, who 0 — taken 
the Defendant upon a 


to eſc 


the King's Suit, tos «Rh CO; the: hear 1s * 
able to be 9 1.7 


ought to be brought tam pro Domino Rege, quam pro ſo- 


ipſo; nay, the Caſe ſeems to be within all e e 
which, we duch an en. e e 


and; now. as to . I fall e cite W 815 8 


thoſe ſuch as did not pals. ſub filentio, being adjudged 
on the very Point, where u * 


on a, Capias utlagatum, and the Sheriff's ſiiffering him 
to eſcape, an Action was brought againſt che Sheriff 
tam pro Domino Rege, quam pro ſeipſo, for that Eſcape: To 
which it was 0 ted, that the Action © t to be on- 


ly in the Name of the Party: But the O 
orer-ruled, and the Action adjudged to be "rightly 


have the Benefit thereof as well as the Party. 
533. 
where it was ſo adjudged upon the like Debate 
1 Roll, Rep. 78. Erms veriua r (comb nd Cro Car 360. 


In the next Place, your Lordſhips will give. me Leave 


cho. 54 


hard 


5 « hibits 2 Thing and adds no Penalty, an Adios 
ary to the 
ge, quam pro ſeipſo, in Caſe where the King is intitled to 


Capias uelagarum, to permit him 
ape, he being the King's Priſoner, and taken at 


T bus ng Beg to = Reaſon of the Law) this Aion 


5 
* 
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a Defendant's being taken 


e chion was 


brought, foraſmuch as the Capias utlagatum was the: 
King 8 Writ, Mued Out at his Suit, and the King 99 


Parkhurſt verlus Powel. The ocher Authority 


to 2 that the Adtion i is in its Nature a e | 


2 — 


7 ¶ . 7 ee EE ee Eee eee EL EE EO OS — ! — 5 1 — 
» ; 


n — . 7˙＋˖ , — aaga — * — 
\ 


— 


De Term, 5. Hill. 1720. 


his Priſoner. Indeed there wat 
in this Point was much more unreaſonable than it now 
is, when it was held, (and for a long Time it was 


ſo held) that where the Sheriff had ſuffered one in 
Execution to eſcape, the Plaintiff,” who by his having 


carve out Satisfaction for himſelf, that he wa 


hard one, ( wh to charge one Man with the 1 Debt 05 
another, to make the Sheriff reſponſible for the Debt of 


Time when the Law 


once taken the Defendant in Execution was at the 
End of his Suit, could not * retake him, tho ſuf 
fered by the Sheriff to eſcape: But ſince the Law is now 


cConſtrued to be otherwiſe, and the Plaintiff may again 
take the Defendant in Execution, unleſs he himſelf con- 


ſented that his Priſoner ſhould eſcape; it ſeems pretty 


hard that in all Events, when the Sheriff ſuffers the Pri- 


ſoner to eſcape, he ſhould be charged with the whole 


Debt; and it is ſo much the harder in this Caſe; where 


the Priſoner had no Eſtate either real or perſonal, Was 
quite worn down with Age, and almoſt ſtarved with 
Poverty 3 beſides that he died within a few Days after 
the pretended Eſcape, and had he died in Prifoni, bo 
Things would not have had the leaſt rr ** 


| The Plaintiff below has hoon 155 Nen in Hate « to 


vouchſafe to ſtay for the Juſtice. of this Houſe, but pro- 
ceeded againſt the Bail below, and took his, Goods in 
Execution, even pending the Writ of Error in Parliament, 
which your Lord{hips, with great Juſtice, reſolyed to be 
a Contempt and Breach of Privilege of chis Houle, not 
withſtanding which, the Plaintiff das n 10t thought fit to 
make the Bail any Satisfaction for e Dz- 
mage which he put him to by this erroneous Executic 


Upon the Whole, we humbly inſiſt, that this A000 
for the Eſcape of the Priſoner taken upon a'Capias uli 
gatum ought to be tam pro Domino Re . quam pro ſe- 
ipſo, 1ſt, becauſe as Priſoner that 1 is ſu 1 to 0 

1 the 
c Vie E 202. Denied to be Lav, 1 Vent. + 26g 


904 


Br Term. F: Hill. 1720. 


the king $ ee ; 2dly, Becuſe by the Serif pe 


well as the Party; 3dly, As by Reaſon of the Sheriff's 
ſuffering this Eſcape, there is à Contempt to the King, 


| Eſcape the Sheriff is liable to anſwer, as well a Fine to 
the King, as the Debt to the Party; 5th. ly, This Caſe is 


brought tam pro Domino Rege, quam pro ſeipſo ; and 
wh Upon the Strength of the Authorities which have 
been cited to your Lordſhips, we hope that this Action 
for the Eſcape, becauſe not brought as well on Behalf 
of the King, as of the Party, is erroneous, and L0G 
therefore the Judgment ought to Wo reverſed. 


chiefly on the Authority of the Caſe of Moore verſus 


being brought at the Suit of the Party only, it was ob- 


cedents had been both Ways, the Pn was dilallowed. 


on verſus Mead.” 


NE 4 Hi of a Real YR. in Fee, which — had 

mortgaged for 500 J. and poſſeſſed of a Leaſe- j; 
hold, deviſed the former to his eldeſt Son in Fee, and 
gave the latter to his Wife, and died, leaving Debts 1 


which would exhauſt all his perſonal Rar, n the 
Leaſehold given to his Wife. | 


within all thoſe Reaſons; that require an AQion to be 


But on Debate the judg ment was Fat 1 


dir George Reynolds, Cro. Fac. 619, 620. Where in an 
Action for an Eſcape of a Priſoner who had been taxen 
on a Capias utlagatum after Judgment, and the Action 


mitting the Priſoner to eſcape, the King is 1 N as 


2s well as an Injury to the Party; 4th, For that by this 


2 that it ought to have been i in the tam quam; but 
in that Caſe the P rothonotaries certifying that the Pr IE 


Caſe 199, 
At the Roll. 


One nary 


his F . 
2 ped 


Leaſehold to 
A. and his 
Fee- ſimple 


to B. and 


dies, having: 
no other Perſonal Eſtate. The Deviſee of the Fee imple PTY take it cum onere, and ſhall 


not charge the Leaſchold Eftate n. deviſed with che e 


: 1 
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De Term. J. Hill. 1720. 

The Queſtion was, Whether there being (as uſu) 
a Covenant to pay the Mortgage Monies, the Leaſehold 
Premiſſes deviſed to the Wife ſhould be liable to dif. 
charge the Mortgage? \ 


Obj. The Perſonal Eſtate is the natural Fund for 
' Debts, and according to the Decree made by his Honour 
in Sir Peter 1 Caſe, where the Father the Mort - 
agor dying inteſtate, and leaving a Mortgage upon his 
KA. ite inads by himſelf, the Perſonal Eflate Was 
applied to pay off the Mortgage, whereby the younger 
Children were left deſtitute: So by the ſame Realon, 
in this Caſe, the Leaſehold, though ſpecifically deviſed 
to the Wife, yet being Perſonal Eſtate, muſt be liable 
to pay the Debt due by the Mortgage; elpecially in 
Favour of the Heir, who otherwiſe would be very ſlen- 
derly provided for, and in a worſe Condition than his 
younger Brothers. * > (3 0 „ ATENEO OE ITT 
hut the Maſter of the Rolls, after taking Time to con- 
ſider of it, and being attended with Precedents, decreed 
that as the Teſtator had charged his real Eſtate by this 
Mortgage, and on the other Hand ſpecifically bequeathed 
the Leaſehold to his Wife, the Heir ſhould not diſap- 
point her Legacy by laying the Mortgage Debt upon it, 
as he might have done, had it not been ſpecifically 
deviſed ; and though the mortgaged Premiſſes were allo 
ſpecifically given to the Heir, yet he to whom they 
were thus deviſed muſt take them cum Onere, as pro- 
bably they were intended. That by ſuch Conſtruction 
eh) see the (a) each Deviſe would take Effect, (vz.) the Leaſehold 
Ae ger Eſtate go to the Deviſee thereof, and the Heir enjoy the 
ante 403. Freehold, though ſubject to the Burden with w hic the 
AIlceſtator in his Life - Time had charged it; and this Reſo- 
tion did not in the leaſt interfere with that of Clifton and 
(H Ante 678. Birt (b), becauſe in the latter there was no es 
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Holditch verſus Miſt. e 200 
IEE Plaintiff having been one of the late Direc- One of the 
tors of the South-Seq Company, was ſued at un af g. 
Law for 800 J. he having taken that Sum of the De- Szb- 
 fendant for 400 J. South-Sea Stock, which be had (as So Nie 
he affirmed) put into the Subſcription Books in the Name which 1:88 
of one Mrs. Peck, whereas upon Search in all the Books pink: . 
aw ; tho 


ir did not appear that there was any Sum whatſoever Lav; tho 
ſet down in the Name of Peck; upon which. the De- fs uken from 
fendant Miſt brought an Action againſt the Plain- bin bythe, 
tiff, as for fo much Money received for the Defen- Provifon _ 


ants Uſe, and obtained a Verdict. The Defendant Setter 


3 


at Law now, brought his Bill, and moved for an Injunc- yettheCourt 

ton, urging! that in Regard the late (a) Act had veſted in, 

all his Eftate in the Truſtees for the Sourh-Sea Company, 0 7000. 1. 

and made a' Proviſion for the Payment of his Debts (ben: 

ing late a Director) out of his Eſtate, the Defendant 

Mit ought. to repair to the Truſtees; that it would 

be extremely hard to permit the Plaintiff at Law to 

take out Execution againſt the Body of his Debtor, 

When the Legiſlature had diſabled him from paying any 

of his Debts, and provided another Method for that 
V 


HP 


696 5 De am Paſche, 1721 


| Purpoſe; that i It was like the Caſe of a Bankrupe, — 

the Court had not only granted an Injunction, but alſo 

Vide Ee releaſed the Bankrupt, who, after having given up all 

parte Fane his Eſtate, and ſubmitted to be examined, had yet been 
arreſted by a hue Creditor. 


z 2 1 
* 
2.55 


Bur the Lord Chancellor refuſed to e an 1 1 
ſaying, there was nothing of this Act of * 
. diſcloſed in the Pleadings; or if there was, yet that the 
Act was not made in Favour of the late Directors. 
However afterwards by Conſent, the preſent Truſtees of 
the South-Sea Company paid the Debt in Queſtion, out 
of the Allowance made by the At to the Plaintiff 
Holditch. 


. N T 
* 
* 


a 201. Mr Phip DS . f Sir Conftantine 
— —wrg Pipi verſus Earl of Ansleſea. 


_ Par- 


* 


er, H E plaintiff 9 the only Daughter * the 


don, though J. late Earl of Angleſea, to whom by the Marriage 


e Settlement and the Will of her Father, 5000 l. was 


Contempt, ſecured, (viz.) 12000 J. by the Settlement, and 3000. 
r by the Will, payable at her Age of e or Mar- 


pardon Con- 
rempts in rlage. The whole was charged on the late Earl's Trib 


_— 2 Var Eſtate; but the Settlement and Will being made in 
| of a Court England, and all Parties living here, the Money. was de- 
09 creed to be paid into Court with Engliſh Intereſt, (a) and 
2 Vol. 88, Without . the Change of the 5 Nn. 
e Ireland. Ty „ aaf 


89. 


But the Plaine having, HE the young - Lady; 
without dhe Privity of the Committee the Lady Eiza- 
beth Gayer, to whom ſhe had been committed 5 Or- 
der of Court, the Lord Chancellor declared, that this did 
very nearly touch the Honour and Juſtice of the Court, 
and obſerved how very unequal the Laws of the Land 


2 e ere 


De Ferm. Paſcba, 1 


were in n making it Felony pay vey my Horſe, nub . . 
Felony ww inveghe, and. gein my, Daches without m * Ents 


ined, ork Interrogatories touching. the Manner 
gaining, the een woe Wet Com- Ar 
mitment. Je ae e * 33 OE, ils bei 99 ay: 
doh e e en en Wh | ten g's 
e af. 00 J. Gre. 
un or *.Qf, Nel euere vi. 
EE 2 Was 
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4110 chem de- ha IT a 
redanthe Charge) N. 
u ie enen 


- 372140. 2712 io 
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or Contempt ending only in 
offending, 


ru 2 ln 


ig, and not i an-: res: PO £4494. 
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in 9 — hi N —— = "ol x 
and near her Time, the Hearing of * 

nt 1 3 until ſuch Perſon was abe 

to Bed, and in 4 mean Time came out an Act of ge. 
neral Pardon, which was held to extend to this Offence. 8 
$ in Dr. Talden's Caſe (who was ſuf pected to have en- 

couraged the Infant Duke of Beaufort" s going from his 
Committees the Dukes of Grafton and Portland; _ - 


whoſe Care he had been placed, by the Court of Chan- 
cery) this Off. 
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7 Committee 


— N mittee ſhall enter into a (a) 


Conſent taken without Sureties; And Bot we ot 
- of the Court; 


9 ; Pray ſonabſe that the Re 


(a) See the 


fury, Defaulc in him, might forfeit his Recop) 


; e D ele zi hne n bon 
Caſe 29. Dee, eee Caſe. {7 o1 yric 1201 
Tan Chan- 1 1 4 0 oe +1 41 . TA * * Ik 7170. 1 | 
clarks. fy, ef Bros wer otic or 
Han Intent Di. Df, Who Was a Perſon" f x very" 2660" 
Heireſs ha- ſtate, and the Courſe of the Court Nn bn that ſueft 


neden Suritter, conditioned ehüe he 
he ſhould not the vum mary — 


ſuffer de In- Dy wor bad beer HTeAdy e 


fant to mar- 


4 without Court ordered — 


the Form of ing that the Recognizance might be. made geren be 
nne me. the comm. Cdufſe, (w) t6 be bock that 1 
dente, viz. Heireſs fhodld net with" tue Ont, 16H 


That the In- 


fant ſhall not VANCE of thi" Doftor beard ke 4 by . ne 


marry with the Conſent of the Court; it was urged to be unrea- 


e nene other 
without the 
Conſent 

1 


the Forteiture of "his mo 7: 
(a) See the rafly Infant would without the Privity" 6 
Fache Eyre fheah a Marriage; for at this Rate a GAH; v 


Vol. 102. a8 the Court; would not in gn ern the 
nizance to be ſued, fo to encourage àn hoheſt 
to act, it would 55 but juſt e =p 
Manner as deſired ; eſpecially as the . 

| profent oa was « Senke of ee 80 10 
ter and Bltate, | | : 


"Mr. Tabor contra: The | Gail d i thc nter uh 1 1. 
copnizarice not to ſuffer the Infant to marty without 
the Conſent bf the Court; ard if the Ward, Vithbut 

the Privity or Default of the Guardian, fel 4 March, 
the Committee is ſafe in the Juſtice of the Court from 
having his Recognizance put in Suit; ſo that the Doc- 


tor is now miltruſting the — of the Coy whole 
I | 


ſettled 


6 


= 


ſettled Forms are not to be altered to whe the Humour 
of any Perſon; beſides if the Forms are to be altered 
in Favour of Doctor Davis, tf ey mult by the ſame 


hardly have intruſted him with the Guardianſhip: But 
farther, as this is the conſtant Form of R irances 

in ſuch Caſes; ſo is it fotinded on Reaſon, ſince 
it ; might be very difficult to prove that the Committee 


was privy Or conſenting to the Marriage, though in Fact 
*in e e eee 


pricious Hetnour; but this Caſe differi 
ſtances from the common enen ud 2 1 


J allowed the dg 


Heiroſly 18 ler obs be: alte 
u,) That the 
Leave of the Court, by the { 
nivance of the Committee. 
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Caſe 203. | 
„ Bau i verlus LAT "TS » nd 
cellor Mac i 1 % ator? 1 Þ e 4301 * wt 
jv. en en > 8. inter 10 equea nk the Surplus of his Perſonal 
G Sure . Eſtate unto four Perſons equaliy to be, drelded be- 
of his Per- tween them Share and Share alike; and made A B. bis 
foral Efate Executor in Truſt. One of the four Reſiduszy Leg 
— and died in the Life of the T eſtator, after 'which the Te- 
je #5 ſtator died; and the Queſtion being, to whom the fourth 
Truſt, One Part deviſe! to the Reſiduary Legatee (hc died m 


of the four 


de in the Life of the Teſtator) ſhould belong; 4 „ di 


Life of tge 


| Teftator ; his Share, as ſo much of the Teſtator' Eſtate und iſpoſed o f f by he RE 
according to wy Statute of Diſtribution. 2 5 | al, 


. g 8 
1 


The Lord e hs Time * to . of 
tir, did this Day deliver his Opinion, That the Teſtator 
blauaving deviſed his Refduum in Fourths, and one of the 

'  Refiduary Legatees dying in his Life-Time, the De- 
viſe of that fourth Part became void; and was as fo 
(-) See the much of the Teſtator's' Eſtate (a) undiſpoled of | 

LO LOR mo the Will; that it could not go to the ſurviving Rel: 
fas r of duary Legatees, becauſe each of them. had but a Fourth 
T » DE devited to them in common, and the Death of the 
fourth Reſiduary Legatee could not avail them, as * 

1 | wo 


* 


De Term. 1 7 Tin, 122 


„** 


_ have done, had they hed all joint Legatees, for 

then the Share of the Legatee, dying in the Life of 

the Teſtator, would have gone to the Survivors, (a) (a) Show. 
But here the Refiduum being deviſed in Common, it Ws 30 
was the ſame as if a fourth Part had been deviſed Ef 
to each of the four, which © e not be ancreaſed: y 
the Death ob: ny of them. Wal 


| * 
x # 


r Lordfid 1 ae * this Share 60014 55 
not go to the Executor, he being but a bare Executor * Cale 
in Truſt, and conſequently, that i it muſt belong to the 2 3 
Teſtator's next of Kin, according to the Statute of Di- 2 Vo 489. 
ſtribution, as ſo much of the Perſonal Eſtate remain- termination. 
ing undiſpoſed of by the Will, and that as to e the 


Executor was a Truſtee for ſuch next of Kin“ LEY 


CEN es r 
1 * 92 42 ; cellar Parker. 


\ Commiſſion; was . to EY) oo Ideocy Where the 


or Lunacy of the Lord Wenman, and upon the IN 
Meeting of the Commiſſioners, they who had him in the Wife, 
their Cuſtody were deſired to 67 ol him, but being Pas 
refuſed, the s chancellor made an Order for the pro- cor S . 
ducing of Lord Wenman. Whereupon after great Delays, ducing Mn. 
and 5 the Lady Wenman his Wife had been ordered 
to attend, and it alſo appearing: by Affidavits, that ſhe 
had been with her Husband, and been inſtrumental in 
removing him from Place to Place, in kg to en 
his being produced: 


The Lord Chancellor ordered the * nen to FR 
committed to the Fleet; ſaying it was great Imprudence, 
as well as Obſtinacy in her, not to do what e 


* 
4 4 — * 4 4 ; 
» ; #5. ke" D 75 * * 1 * 


* See this Caſe cited in 1 and Knightly, R in Chan- | 
SEN But the there is not warranted Ny the — $ 


"I eren Ss Tris: E 


e Ene of his Perſon, ad alſo an Allowance 


© > of, producing the Lord Wenman, were not. 
after fo long Time given for that Purpoſe; 
tolerable Hardſhip, if the Proſecutor of this; Comal 


8 lahme Neceſſity, 


for the eee bir Huzband, who upon 


her PO We.. k 4 2b IP 


vits that had been made, could not but po thought a Lu- 
natick; for if he were found ſo, his Wife mult have the 


made her ſuitable to the Eſtate and Greatneſs of his 
Quality; and it not being pretended that che Lord 
Wenman. was an Ideot 4 Nativitate, his Nags muſt be 
all accounted for, and the Perſonal Eſtate would u 

his Death without Children, go one Moiety ee to 


ber. That the taking of this Account would ſave the 


Eſtate from ee to the Benefit uf his Family, 
and where there was ſuch a Preſumption of Lunacy, 


the Wife, though otherwiſe under the Power of the 


Husband, might wo 15 ane to ae Sax under 


a 


ih, His Lordſhip * Yet? it w ald "RA a Scan- 
dal to the Court, A this Matter, (v) the e Contempt 
iſhed 


ſion, after ſo many Delays and ſo long an Expectation, 


ſhould be 4 Remedy; not to mention the Re- 


flection it would bring on che Juſtice of the Court, 


which his Lordſhip ſaid ſhotild not die in his Hands; 


and though he k this with great Reluctance, in Re- 
ſpect of the-Qualicy of the Perſon whom he commit- 
5 yet Nince the Juflice and Honoar of the Court were 


0 


o immediately concerned 1 in this e * . A ab 


4 


None; 3 Afterwards a * by 3 WO the 
Lord Wenman a Lunatick, and the Cuſtody of his Fer- 
ſon was granted to his ad ſhe eng: di We from 


her Commitment. 
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that the two Guardians deſirin . 
ſhould, continue at Weſtmi, 


_ CY V AVA TE. 


De Tom . Trim. | 1721. 1 


4 . 43 0 f we” {4 


The Dute if Beaufort verſus Nn o.. boy: 
cellor Mac- 
HE late Duke of Beaufort 6 his Will's Sie — 
1 James Berty and Doddington Grevill Eſquires Guar- Fee 
dians of his two Sons, the preſent Duke and his younger myo 
Son the Lord Noel Somerſet; and upon a Petition by the EY 
Duke and Ducheſs of Grafton, and the Duke and 12 Cr. 2. 


Ducheſs of Portland ( bein near Relations of the pre- = gg 5 


— a 


a 


ſent Duke of Beaufort and bis Brother the Lord Noel, mee un 


Guardians | 


both Infants) praying that the Lord Noe}, who at this in n Socage, 


Time went to Emile School, might be removed to | + tg 


Eaton, 1 objected, that the two Guardians being ap- . whoſe Mis- 
pointed ſo 7 


the Will of the late Duke, until thele o. 3 S 

noble Infans ſhould come to the Age of 21, were in So of + 

loco Parentis, and had the Parental Authority, delegated tt te the Coun 2 

over to them by the Father's Will, who, by the Sta- © * . 

tute of 12 Car. 2. cap. 2 4. bad as much Power to dif» pe. 
poſe of the Guardianſhip of | his Children, as by the 2 ME 

Na of 32 H 8. a Man hath ro diſpoſe of his Lands 

that the Lord Noel 

ol, until he was fit 

and this being alſo 


er Sch 
to go from thence to the Univerlity ; 


the Deſire of his Father the late Duke, it Was ubm | 


ted, whether the "Court would interpoſe in this Caſe, 

That indeed, formerly, when, Mr, G. ol the 
Guardians certified char he thought jr proper, upo (Land 
Noel's firlt ng to Weſtminſter” School, and being much 
indiſpoſed Pages wp to remove him from chence, 
and while the two Guardians differed. (the other Guar- 
dian Mr. Berty being againſt his Remoyal :)-it was rea- 
ſonable that te . 4 Fw, 5 has a Super 


| * Ove deviſed the Gund of Ki Eid to his Wie nd Aye | 
if his Wife ſhould marry again, then hen Why Wile gd. 4.66 Ba on 0h 
other Guardian: The Wife did marry but would not agree 
= 


again, 
4. to chooſe another Guardian. Reſolved, that it e 
Court of Chancery to appoint a Guardian. Darcy verſus Lord H 
Vin. 1725, by Lord Kg: 


"De Tera 1. Trin, Hat. 


dency over all Infants ſhould inter 8 = 3 


would be a Failure in the due Rr of the In- 


| fant; but when both the Guardians had agreed that 


Weſtminſter School was the propereſt School. for Lord 
| Noel, it Was hoped the Four "Ws. not ſend, bim to 


. 


1 , * * . "4 4 1 > 7 7 Re ' 


'S, 


It was admitted, that in Ga 15 e 1 
| Adee the Court might interpoſe, upon a. Pre. 


ſumption, that the Teſtator himſe If would not have 


(a) See in 
the Caſe of 
Frederick 
'verſus Fre- 
derick, 721. 


| ferent. Time than the Guardianſhip in Socage would 


intruſted the In with this Power, N he, fore- 


ſeen they, would have abuſed i it. e ee 


8 2 Fe 2 * 3 y 


Upon wh ich 1810 Macclesfield, with Fan PRO 


ſaid, that the Guardians were (a) but Truſtees, and 
that the Statute, by enabling the Father to deviſe the 
Guardianſhip of his Children, did no more than im- 
power the Father by Will to chuſe a different peilen 


from him or her that would have been Guardian in 80· 


cage; a different Perſon than what the Law would have 
A ppointed, and to continue that Guardianſhip 'to_a dif- 


have continued, (vix) until twenty-one inſtead of four- 


teen. But chat {till a Guardian appointed, according to 


the Statute, had no more Power than, a Guardian in 
Socage; and as the Court could interpoſe where there 
was a Guardian in Socage, ſo might it alſo ON n a * a 


of a Guardian by the Statute, . both being equal N 


ſtees; that ſuppoſe one ſhould deviſe Lands to 


to ſell for ſuch a Price as they ſhould think fit, 10 


- Payment of Debts, there coulc be no Doubt but that 


this Court, at the Deſire of any ſingle Creditor might 
and would interpoſe, and order the Eſtate not to be 


ſold as the Truſtees ſhould think fir, but for the belt 


Price before. the Maſter ; and as the Court would in- 
terpoſe, where the Eſtate of a Man was deviſed in 


Truſt, fo would it 4 fortiori concern it ſelf, on the 
2 — * aus Cute, 


{ — 
* [ 
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i 0 . 
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Cuſtody * a Child's being — 7 to a n 7 
was but a Perſon intruſted in that Cale, ſince nothing 
could be. of greater Concern than the Education a 
Infants, and more eſpecially of this noble Lord, in 
whom the Publick was intereſted,” and from whom his 
Prince and Country might juſtly have Expectations. Wo 
As to what was ſaid of a Guardian's being in loco Paren- ONE) 
;is, the Solicitor General replied, that there was a Di- 

rerſity betwixt a natural Parent and a Guardian, for 

that if the latter was for marrying a Ward under his 

Quality, it was moſt uſual for this Court to interpoſe; 

but not ſo in Caſe of a Father's endeavouring to _ 

his Infant Child to one beneath him. 


bed 


But Lord danch ſaid, this Court would and had 
interpoſed, even in the Caſe of a Father, as where the 
Child H had: an Eſtate, and the Father, Who was in- 
ſolvent and of an ill Character, would take the Profits, 
there the Court has appointed a Receiver, as Was done 
in the Caſe of Kiſin verſus Kifin. Likewiſe in An- 
ſver to the Objection that the Court ſhould not inter- 
pole until the Guardians have misbehaved; His Lordſhip' 
obſerved, that preventing Juſtice was to be preferred 
to puniſhing Juſtice; and that he ought rather to pre- 
rent the Miſchief and Misbehaviour of Guardians, 


than to puniſh it when done. That if any wrong This Court 


Steps had been taken which might not deſerve Puniſh- — 1 
ment, yet if were ſuch as induced the leaſt Suſ- Guardians. | 
picion of the Infant's being like to ſuffer by the Con- fon _ 
duct of the Guainiatls/ (as there were in this Caſe) or N 
if the Guardians choſe to make Uſe of Methods ther 
might turn to the Prejudice of the Infant, the Court 

would interpoſe, and order the Contrary; and that this 

was grounded upon the general Power and Juriſdiction 

which it had over all Truſts, and a e was 

moſt pany a e . 


"Is 7 „ 


— —— - - 
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But it appearing that Lord Noel was corel in 
bis Health, and had made a conſiderable Progreſs in = 
School, and that a new Method of inſtructing 
might Tetard his Learning: The Court Gaſpendet = 
Part of the Order which had been before made for 
removing him from Weſtminſter to Eaton, the Lord 
Chancellor acquainting his Lordſhip, that while he be- 
haved himſelf well and regularly at Weſtminſter (which 
it was not doubted but he would do) he ſhould ſtay 
there ; but if ee * Court rauen him 
to Earon. 


; | - 


Alſo the Guard of the infant Duke bing te. 
viſed to Mr. Berty and Mr. Greuil, until his Grace 
ſhould come to. Age, and it being recommended to 
the Guardians to take the Advice of the late Duke of 
* Ormond in the Education of the Infant; J objecte 
that if the Duke of Ormond had been naturally dead, 
this Reſtraint had been at an End; and it ſeemed to 
be the ſame, the Duke * Ormond whe, ons, 
which Was a Civil Death, I 


i 


Guardians But the Court "I" this ſhewed that the Education 


— of the Infant Duke was not to be merely at the Dil- 
5 2 = cretion of the Guardians; and there being a Diſability 


vice of F.$. in the Duke of Ormond, it devolved on gh Great Seal 


and F. S. * ag the 


attainted, general Guardian of all Infancs ; wherefore it 


this Superin- Was directed that in all Caſes touching the Education of 
2 the Infant Duke, the Guardians ſhould apply to, and 


dende - adviſe with, the Duke and Ducheſs of Grafton, the 


Ducheſs being the Aunt of the Infant Duke, and like- 
wiſe with 5 Duke and Ducheſs of Portland, who were 
his near Relations. And Mr. Berty the Guardian de- 
firing the Duke might return to Oxford where he had 
been for ſome Time, the Court referred him to the 
two noble Dukes above mentioned, for their Thoughts 
upon the Matte r. 
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© Sands verſus Sandys... C20 
e . 
® . 7 . L's 9 - 
IR Richard Sandys on his Marriage with Mary the <=ficld. 


Daughter of the Lady Rolle, in Conſideration. of 5 fe c 


ante 448, 


of Leaſe and Releaſe, dared the 11th and 12th of 4 Ag. 
pril 1698, ſettled Lands of the Value of 587 J. per fionary 
Anmum in the County of Kent, to the Uſe of Rimielf Penne ©. 
for Life, : Remainder, as to Part of the Premiſſes (a- ing = 
mounting, to 500 l. per Anmum, ) to his intended Wife parton. 


77 | a 1 Portion. 
for her Life as a Jointure, Remainder to the firſt, 


&c. Son of the Marriage, in Tail Male, . Remainder to 
Traftees for 500. Years, fave We, in nit in mai 
Portions, for Daughters, the ſame to be raiſed by 
Sale or Mortgage, or by Rents, Ilſues and Profits, 
(uc) 5000 L, if, but one Daughter, 6000 4. if more 


ute 1 
the 


5 
4 7 
0 -% 


TS. 
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: 
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of 


the Marriage, and of 5000 J. Portion, by Indentures and Dunne 
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of Truſt was entirely in the Dee of the Court: 
It was referred to a Maſter, to ſtate the Vaio of the 


ef 4 1 


Eſtates compriſed in the Settlement. 


6 January Ard chi Caſe coming on erde (a) before the 
_ 20: 2721: Lord Chancellor, it was urged on Behalf of the'Plaintiff 
that the Truſt being to raiſe Portions by Mortgage or Sale, 
payable at Marriage, if after the Age of fourteen; and 
the Daughter having before her Marriage attained that 
Age, herPortion ought, by the expreſs Words of the Deed, 
© Now to be raiſed by Sale or Mortgage of the Term; 
that the Intention of the Truſt was to have” the Por- 
tions raiſed ſo, as that the Daughters might be preferred 

in Marriage at ſeaſonable Times, and not wait until the 


Father's Death, when they might be upwards of forty 


or fifty, and paſt the proper Age for Marriage; that 
this appeared the more reaſonable in the preſent Caſe, 


foraſmuch as the Father had received 50001. Tobin 
with the Mother, and was but to add 1000 L to it, 


which the Intereſt of 5000 1, would in a little Time 
produce, and ſeveral Precedents in Point were cited, 
(viʒ.) Greaves and Maddiſon, T. Jones 201. Corbet and 


(3) = 2 Vern. Maidwell, Salk. 159. Gerrard (b) and Gerrard, Stan 


(c) 2 Vern. forth (c) and Stanyforth, and particularly Lord Allington's 

460, Caſe, where a Reverſion was ſold for Payment of 

Daughters Portions, which fell into Poſſeſſion within a 

Oe ſhort Time after the Sale. That the mortgaging the 
Reverſion could be no Prejudice to the Father; for 
whether there was a Mortgage or not, ſtill the Portion 

muſt carry Intereſt, and the Eſtate be . ond 

with from the Time of 1 its becoming due. | 


= al theve beg a Proviſo in this Del ag 2 
Portions or any Part thereof ſhould not be Taiſed un- 
til they became due, this was {aid to be an Argument 


of the Intention of the Parties, | that when they! bes 
came due _ ſhould be raiſed. 


. . 
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a for the raiſing of Daughters Portions 3 and 
therefore I will not go one Step farther, than Prece · 


Opinion would) have been ſo expreſſed. By the ſame 


Sake of younger Children. The Intention ſeems to 
have been againſt any Sale or Mortgage, until ſuch 
Time as the Truſtees could take the Profits; the Word 


View of thoſe who made the | Settlement. 8 5 95 


Bur at length nin gen) Hi Lrdhjpdecrd, 
that the Truftees ſhould ſell or mortgage a fo 
of this Term of five hundred Years (fubje 


to the Far 
Wife) for the railing a Portion of 15001. and Intereſt 


ter of Truſt, yet ſince all the Contingencies had happened, 
and nothing remained to ſuſpend the Execution of ſuch 
Truſt of the Term, and it did not evidently appear but 
that the Parties intended the Portions ſhould” be raiſed 
out of the Reverſionary Term; therefore he did not look 
upon it to be within the Diſcretion of the Court, any 
more than in the Option of the Truſtees, whether they 


| Lord Chancellor: The ſelling or mortgaging Rever- 
ſions ſeems a great Hardſhip, being in Effect to ruin a 


dents ſhall force me. This Method cannot fail of tempt - 

ing Daughters to Diſobedience towards their Fathers, and 
encouraging improvident Marriages. Had the Portion 
been intended to be raiſed by Sale of the Reverſionary 
Term in the Father's Life - Time, it ſhould (and in my 


Reaſon that a Reverſionary Term may be {old for the 
railing Daughters Portions, ſo may it be for the raiſ- 
ing Portions for younger Children by Virtue of the 
common Clauſe in Marriage Settlements to that Pur- 
poſe ; which would be ruining an Heir at Law for the 


[Profits | ſtanding in Oppoſition to the Words Sale or 
Mortgage ;] and the Caſe uf the Mother's leaving, 
Daughters, which ſhould claim their Portions againſt 
their Father, does not appear to have been within the 


urth Part 


ther's Power of making a Jointure upon his ſecond 


from the Marriage; ſaying that though this was a Mat- 
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would or would not raiſe the Money; but faid it was a 
Thing not to be encouraged. That as to what had been 
objected of the Daughters having other Proviſions leſt 
them by their Grandmother, he did not think that ma- 
| terial ; for if they had a Right to their Portions by the 
| Settlement, they ought not to loſe that Right by another 
| Relation's Kindneſs in leaving them a farther Proviſion 


/ Po IS 


i cal %. Frederick verſus Frederick. 
; ; cell Mac- _ LS | 


_ ] * HIS Bill was brought by Leonora Frederick Widow, 
82 n | o a , * * 5 q 
ne: valuable 1 for the Performance of her Marriage Agreement, 
Conſidera- | OT wo OE, 
tion contracts to be a Freeman of London, but dies before he has taken up his Freedom, his 
Perſonal Eſtate ſhall be divided as if he had been a Freeman, but his Children not to be City 
Orphans, e ig 1 , $0. 


Thomas Frederick Eſq; Son of Sir John Frederick Knt. 
late Lord Mayor of London, in January 1674, applied 
to marry the Plaintiſf Leonora, one of the Daughters 
of Charles Mareſco, who was an Orphan of the. City of 
London (being Daughter of a Freeman ;) and the Mar- 
riage being agreed upon between the Relations'on both 

Sides, Sir John Frederick, by Indentures of Leaſe and 
Releaſe, ſettled diverſe Houſes of 3301. per Aunum to 
the Uſe of Thomas Frederick (his Son) for Life, Re- 
mainder to, the Plaintiff Leonora his intended, Wife for 
Life for her Proviſion, Remainder to the firſt, Oc. Son 

of the Marriage in Tail Male, Remainder to Truſtees 

= rol 1000 Years for Daughters Portions if no Iſſue 


And by another Deed of the ſame Date, the Sum of 
. 63001. which was Sir John Frederick's Money, and allo 
6001. computed to be the Reſidue of the Plaintiff Le- 
nora's Portion (beyond 50001. which Mr. Frederick the 
Huſband was to receive) was aſſigned over in Truſt to be 
laid out in a Purchaſe, and to be ſettled on Mr. Fe- 

: ba 


 derick 


= 


ict the then om Huſband for his Life, Re 


"De Tema, 5 Trin. 1727. 


mainder to the Plaintiff Leonora the intended Wife for 


her Life, with pa ro the r bur Son of the 


Marriage. 
Abe * 1 he eee the Plaintiff 


Leonora being an Orphan, and conſequently the Li- | 


cence of the Court of Aldermen (who are Guardians 


of the City Orphans) being neceſſary to the Marriage to 
avoid being liable to Commitment, Application was made 


to the Curt of Aldermen ant their Conſent : Where- 
upon an Bntry was made at a art held the 


15th of February 1674. Ne 22. That at this Court 


Licence is granted to Leonora Mareſeo, one of the 


* Daughters and Orphans of Charles Mareſco late Ci- 


© tizen and of Londom deceaſed, to marry Mo- 


nas Frederick Eſq; Son and Heir apparent of Sir Joby 


n 1 Knt. and Alderman, | md that Mr. 


by Common Serjeant do approve of the Settlement made 
upon the ſaid Orphan, and ſignify 
“ Court.” And the ſaid Sir 


John Frederick did there 


promiſe and engage, that if the Settlement: ſhould not 


prove ſatisfactory to the Common Setjeant, and to the 
Court, that he os make up and enlarge the ſame 
to the Satisfaction of the Court; and the ſaid Mr: 
Frederick being thereunto required, did promiſe and en- 
gage, and the ſaid Sir John did alſo undertake; on | his 
Behalf, to take up his en the SAP Funn 


one Year Next unn 3. $663... 372 ale 
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Ne 22. At tho * Court ir was aaa « That 
when any Perſon not free of the City ſhould addreſs 
| themſelves to * Court, for a Licence to marry 
an Orphan of the City, that they ſhould be firſt 
required and urged by the Court to take up their 


Freedom, before the Court would 1 5 gravis to 
bh luch Marriage. 2's 


Ne 23. 


the ſame to this 


ö » 8 : 


* 
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admitted by Redemption into the Company of 


the Time when he had Licence to marry, whereby 


as the Widows of Freemen were; it was by the ſaid 
8 ee referred to Mr. Recorder and Mr. Common Serjeant 


. 


Ns 23. At the ſame Court, upon the humble De. 
fire of Mr. Thomas Frederick, Son of Sir John Frederick 
Knight and Alderman of London, and Grocer, being ca» 
pable of Freedom by Patrimony, but deſiring to be 


it is ordered by this Court That he ſhall be admit- 
4 ted to the Freedom of this ny, by Redemption in 
ce the ſaid Company.ot - be paying to Mr. 
« Chamberlain for the City: 8 oe * 4 1 


Mr. Prodwick cont: no Dart ak. the 3 
either in taking up his Freedom, or in Mabie out * 
Truſt Maney in a une ee 


Art 15. 1 580, at che Court of Aldernien * 24) 
upon ſome Debate had touching Mr. Frederick, who 
had married one of the Daughters of Charles Mareſco 
deceaſed, and had not taken up his Freedom of the City 
according to his Promiſe made to the ſaid Court, at 


ſhe, in Caſe ſhe ſurvived him, would not be entitled 
to the Thirds of his Perſonal Eſtate, in like Manner 


to peruſe and conſider of the Settlement made upon the 
ſaid Orphan; as alſo the Marriage Agreement, and to 


ſee if the ſaws were anade according to the Direction f 
and Intention of the Court, and Mr. Frederick s Pro- t 
miſe, and to certify to the Court how they found the i 
ſame, with their Opinions therein. At which laſt f. 
Court Sir John Frederick ſat as Lacum Tenens bor; Sir Pu. C 
iience Ward the Lars Mayor. 5 | 7 
5 he 


Mr. Frederic os two Sons and 8 Daughtars and 
by his Will dated the 2oth of May. 17 18, gave to hi 
Aal Son Jom 1000 J. to his ſecond Son Thomas 1000⁰ 


ae | t0 


Pe 7 erm, 5 Trin. 1721. 


. 


to o bi ren Dugb bert coal hc * and 10 J. to bis. 


Wife; and deviſed ſuch Part of his rea Eſtate as was 
unſettled to his ſecond Son Thomas in Tail, but gave 


the Bulk of his Eſtate to his three Grandſons, being the 


Children of his ſecond Son Thomas Frederick ; after 
which ta. Teſtator died. FP 


His Widow now brought bes Bill, inſiſting has her 
Husband having made the Agreement ut ſupra, for a 
valuable Conſideration, (viz.) that of Marriage, and 


marrying their Orphan, he ought to be taken as a Free- 


to be diſtributed as ſuch, (viz.) The Widow to have 


remaining Third to Pals by ok "tos b 


Bar, took Time to conſider of it; and this Day (being 


of Mr. Frederick to be liable to the Cuſtom of London, 
and that he ſhould be taken as 'a Freeman of London, 


come {uch. | ” 


The Demand i is grounded, upon . Rule, that where 
one for a valuable Conſideration agrees to do a Thing, 
ſuch executory Contract is to be taken as done; and 


that the Man who made the Agreement ſhall not be 


in a better Caſe, than if he had fairly and honeſtly per- 


Frederick himſelf; and now the Queſtion is, Whether 
he ſhall by Will give away his perſonal Eſtate, con- 
trary to Tis own «Agreement? When Mr. Frederick 
engaged to take upon 'bimſelf che Freedom of the City, 

it was the ſame as if he had agreed that the Perſonal 


2 —— Eſtate 


to induce the Court of Aldermen to conſent to his 
man, and in Conſequence thereof, his Perſonal Eſtate 


one Third, his Children another Third, and 2 the 


The Lord cker, after Debate of this: Caſe ab the 


the 25th of Auguſt 1721) decreed the Perſonal Eſtate , 


he having for a valuable Conſideration agteed t to be- 


formed what he agreed to. This is to be taken as a 
Contract made by the Court of Allermen with Mr. 
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Efſate which he m ight die poſſelſed of ala go 2 


cording to the C tom of "et City of London, one 
Third to his Widow, and 1 Third to his * 
dren. | | | 


g 


« 
Object This is no 17 of che Marriage Agreement, 
there being on that Occaſion ſolemn Deeds, one, & Set- 


tlement of Lands, and another of Money to be laid 
out in Lands, {aid to be 4 Provifion for the Wife, in 

which no Mention is made that the Widow or Ckillen 
ſhould have the Benefit of the Cuſtom of Lon 


"+ . 


Reſp. It may be adinidted that this. wi the Apree- 
ment, and all the Agreement that was made Pete 


the Parties, (viz) the Relations on the Man $ and on 


the Woman's Side. But ſtill there were other Parties 


to be conſulted, Wo were Guardians of the Infant, 
as being à City Orphan; and the Agreement between 
the Relations could no ways bind the Court of Alder- 
men, being no more than a bare Py 


hal as to them. 
If the Court of Aldermen had been Parties to the A- 
greement, it had been ſomething, but they were not, 
it was Res inter alios acta, and however it might con- 
clude the Relations, cannot conclude the Gourt of 
Aldermen who are Guardians of City Orphans, and 
without whoſe Leave no Man can marry ſuch Orphan, 


under Pain of Impriſonment: : When the Agreement 
betwixt the Relations was brought to the Court of Al- 


laid before them as a Propoſal, (for it 


dermen, affe 


could be no more) that Court miglit have rejected the 
Whole, altered any Part, or have required àn Addi- 
tion to it; and this Matter being before the Statute of 
Frauds and Perjuries, had the Agreement been by Pard 


only and without any Writing, it had deter 
been good, 


I 


——— 
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But did the Court 


ment on this Martiage? , 1 


fy 


% 


ey they 
farther; ſo that theſe "Settlements were an Agreement 
by thoſe who had no Authority? Whereas they, who 
had the Authority and were Guardians of the Orphan, 
did not agree, but made other additional Terms} that 


Mr. Frederick ſhould take upon him the Bxeedom of | 


London, in order to entitle his Wife and Children to the 
Benefit of the Cuſtom; and theſe additional Terms 
are complied, with by Mr. Frederick and his Father 
Sir Jobn, i. e. Mr. Frederick. the Son and Sir John 
the Father on Behalf of the Son, do agree that he 


ſhall become a Freeman of London within « Year then 


next enſuing : Which Agreement being entered among 
other 'the Proceedin gs and Orders of the Court of Al- 
dermen, and that — being a Court of Record, is 


become Matter of Record; it is as much ſo as a Fine 


would be if levied there; fax it is the Concord + hav | 


the Parties; and to prevent every Thing which might 
look like taking Advantage of Mr. Frederick in gaining 
this Agreement from — after his- Affections were 
lettled upon the ypung Lad Y, therefore Sir John Fre- 
lerick the Father is made Party thereto, and undertakes 
the Performance on Behalf of his Son. 80 that there 


riage Agreement, made in Conſideration gf 
rage, and of the C 
Conſent to Mr. Fredericks marrying their Orphan, to 
whom they were a political Guardian; it appears to 
have been made upon a full and valuable Conſidexation, 
and condequtatly ought as near as "ay. be to hag per- 
formed. * N 2 


; 1 — But 


* 4 agree to this 3 0 
poſal of the Fives. made with, Regard to the Settle» ”- 


did not; they inſiſted upon 3 


can be no Doubt of the Agreements being made by Mr. 
Frederick-and his Father, that it was Part of the Mary 


urt of Aldermen's giving = 
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N 


But it is objected on the other Side, iſt, That this 
Agreement is not made for the Benefit of the Mife and 
children, but of the City, that Mr. Frederick who was 
rich by marrying a City Orphan entitled to a conſider- 
able Fortune, and was the Son and Heir apparent of a 
very wealthy Citizen who had been Lord Mayor, 
ſhould bear the Burden of the City Offices; which 
might be for the Honour and Eaſe of the Cit7. 


that while the Court of Aldermen are doing not only 
an honeſt Act, but an Ad of Juſtice in making Terms 
for the Benefit of the Orphan, this ſhould be inter- 
preted as Self- Intereſt and Knavery, in taking Care 
to help themſelves to proper Perſons for ſupply- 
ing their burdenſome Offices. If ſuch ſelf. inte- 
reſted and diſhoneſt View had been entertained by 
ſome of them, ſtill the reſt could not have been pre- 
ſumed to come into it; but ſuppoſing it to have been 
the Intent of ſome of them, it was preſently after- 
wards forgot, or rather appears never to have been 
their Intent; for by a ſubſequent Order of a Court 
of Aldermen, where Sir John Frederick the Father was 


Locum Tenens of the then Lord Mayor, it was taken 


Notice of, that Mr. Frederick was not become a Free- 


man, whereby the Orphan Leonora Frederick would 


loſe her Thirds (which ſhews that the Intent of putting 
Mr. Frederick to accept of his Freedom, was that his 
Wife might have her Thirds, ) and it was therefore re- 
ferred to the Recorder and Common 2 the 


City, to ſee what Proviſion had been made for Mrs. 
Frederick the Orphan. 5. 3, 20806 
5 * * ww A _ * 


4 Object. The Court of Aldermen referred it to the 
Common Serjeant to approve of the Deeds of settle - 
ment made by Sir 70h%u Frederick upon his Son's Mar- 


1 — — :.. 


11s is a ſtrange and monſtrous Conſtruction, 


N ce , . 3 


D mn Trim. 12 


nage re it is to e big chat the Cankiwon — 
ant did approve. of them, which Deeds are ſaid to be 
z Proviſion for the Wife, but mention nothing of Mr. 
| Fredericks Agreement to take up bis Freedom of the 


W 
* I 


401 21 | 118 i; | 


26, ie fboull ons if Gal) the bp ele d 


referred to the Comm Be 


Aldermen could as well ju 
mm See ng bern g 10 

— their 1 
ſtates, Which is 
that both the Vali 


judge of that as 


Matter of iLaws: But admitting 


ant, yet the Agreement of Mr. Frederick to take up 
his Freedom, was an additional Part of the Proxiſion 
oy Ms upon 1 * 55 Court 

to 74 0 ; 


ator. N * ty i Il 712 1 ff * 155 
fo Hi 5101 1367 ＋ 7 * 4 bake It) 20) 9002 b. $151 


dren by the Freedom of the City: was Paxt:of as 
prom and the deen 1 there.a Year's 


 which-might have been dane in a Dy? 
the Delay of a Years, Mr. Fr mig abt babe died 
within that Year, by xchich Means: the eee 

tended to acerue to the: Wife or Iſſue by ſuch meln 
would e een loſt. by 143.51 22. « * mo 


6 
2 PE. £11 8 


Reſp. it might 5 * u Frederick 


if he was not determined of what Company. he would 
be free: And as the eldeſt Son S af no Son) 


kely that within the firſt Year there would be any 
younger Sons ; leſs likely was it that within ſo ſhort a 


S Time 


. 1 ; 3 5 1 k I * 
City. a er: 1% N Hut us 3 dy i — ty ws 8 e + LS ANGLE b. I. 1 FE © 1 ' 
7 * 


of Settlement, and not the Value f the Eſtate ſettled, were 
gn; for as to che Value, 


Fey and ithe: Nalue! of hst was dare 
tled were intended. to be referred to the Catnnian Ser · 


was provided for by the Marriage Deeds ſo it was not 


7 for 
& Value of E- 3 


0 Aldermen, and ſubmitted 


Ohg. 11 boy Benefit accruing to the Wiſe, and Chil · | 


lome Time to take up his Freedom, but it looks, a0 


18 


1 R £970 ances. am 
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his Wife and Child; or if he had died inteſtate, his 


terwards pay the Refidue of Mrs." Baer Fade to 


wit 


_g _— 
wy pon a 


eme Co- 
vert or In- 
fant, 


all the while under Coverture, and the nden the 
| pn Þ Part of mp me is OY, S anne 


not have barred the Ceſtuy que 


Time as the firſt Year, Mr. Frederick would links U 
with his Wife, or have been prejudiced againſt any Infant 


Child. So that if Mr. Frederick had died within the 
Lear, leaving a Will, it had probably been in MR of 


Perſonal Eftate woldd have fallen to his * ife and Chil. 
e ne Wee, Eee 


N . Rin eee 0 

oli⸗ . 8⁰ great Length 8 
Hen "the! Marriage, {ord 0 * WITS 
and it appearing "that the Court of Aldermem did af. 


Mr. Frederick, it may e be preſumed, that this 
Agreement for Mr. Nada mla up 15 ne 0p 
was, waived⸗ l £35 U. 185 * g | 
«16 di 0), Aol TIE % zante og} 14 I; 
"Reſp"? Who could: 9 Wc it? The Wit 10 . 
Fome Covert all the while could not; and it cannbt be 
ppoſed that the Children without che With who were 
wy the Command of their Father, and with whom 
the Agreement was not made, could 'waive*ir,” hor 
pretended that they have done ſo; and as to the 
Mayor and aldermen, they themſelves neither have nor 
could waive it, becauſe from the Time of 1 maki this 
Agreement they were but Truſtees, 
— have been a plain Breach of Truſt, which youll 
Truſt, nor could it have 
been available to thoſe who were Parties to ſuch Breach 
of Truſt. And as there could be no Waiver, 1⁰ could 
there be no Laches in the Parties the 
Benefit of this Agreement; for as to Mrs. Froderickthe 
Wife, who was to have her Thirds by the Cuſtom in 
Caſe of Mr. Frederick's becoming a Freeman, ſhe was 


PL 
W 
F 


2 N 4 * ** 
SE HI 


Le had Notice, nor thinki 
ed them. A 


dere this Money to be laid out 


tail j in hin, which he een — have barred, 


Dey „m E Tris, wy 


* 2 
by 


dee ths Me. Bra . 18 not 8 called Ard 1 
this Time to take up his Freedom, has occaſioned his 
dying poſleſſed of a Perſonal Eſtate than other- 
wiſe he _— 5 Log For if he had bon called 
to e would 
Som in Land, hoes 0 Lav d 
Cem. et THE) 547 
n 22 Arent 10 0˙ 7 00 trol 8 Riu to 55 
Reſp. The Effect of ths Alte b is, * f . 
Frederick had had Notice or had thought by t 


d his Wife and Ch 
ug of i it, h 
Matters We man 
riment has been trade; 
what Value; Mr. Frederith. 
ſeſſed of; what an E 
likewiſe: Ache to k 

ng Fa A 


'F \f1 9 


— think — Po poſ⸗ 


ſtate to inxeſt i Land, and 
been a'barſh Thing 


bſiſting at his Death!” It had 
Frederict to have inveſted Gy 


on to avoid his own . A 
« Nag wh a6 the he th 
be had chought of it, 3 ke 
not thought fic Ces — it. lee * N e 


NE 15 b A | 7 | 1 * "at * ; 
BY „ . * 34 65 i ig # y wo 25 111 


oY May covenants, 5 ges Gerke to 


Perſonal Eſtate ii Land, 


on this Head, is that 


ſuppoſes, would not, if 
his A 5 


mw 


29 


„and dies beffre he tis wry the 
yet A Court. of . 
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*cordingly ; nor would it be any bre xs to Gro bins this 
if it had been laid out, it would have been an Eftate- 
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Probably have lald out the 
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ement, and diſappoint Ge . 


720 | De Term S. Trin. 111. 


Aeg h he could not FO oh Eftaroited till the Mones 
1 Was Tad buſt and Wc er are after the Parka 
= thereof. | 140 . E N 2 2 wh 1 r 1 


nt 


3 * 4, { NY 0 * * 700 


Olin, J tw dh Right 25 the Wife and Children 


to cheir Shares of Mr. Frederick 's Perſonal Eſtate, the, 


or they that would make Title: thereto,” muſt bring 
ande within the Cuſtom, and Equity is not to 
enforce or aid the Cuſtom, or to intermeddle with the 
Matter. 11% ee {A eds 0 PH e 7 hf 
Ts Fry f (4.7 5} 13 b 475 510 IA [ oth - HON” > DB es 
' Reſp. Surely, if chere he 3 Contract for! a * 
able Geller, that ſuch a one will take up bis 
Freedom; in order to entitle his Wife and Children to 
the Benefit of the Cuſtom, Equity will enforce tbe 
Performance of this as well as of any other Contract. 
It is thus Equity every Day telieves appinſt: Fraud in 


(c) Vide endeavouring to avoid the Cuſtom by a) 1 
Gree on of Leakes or Perſonal Eſtate, which 4 1 in Aid of the 


Bon $48 

«TE I : / £4 N 1 . = «$2 4 
wk 14 fi 6 4 a « + by 1 12% - {Þ N 1 #7 * 8 4 
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T * 5 
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isch. 1. chere bad been a Suit vgpinſt Mie Ba- 


vic, to have compelled him to on up his Freedom, 
and a Decree for that Purpoſe, and he had ſtood obſtt 
nate, and would not have performed it, this' would not 
have intitled the Widow and Children to their Thirds 
by the Cuſtom ; becauſe Mr. Frederick was not actually 
a Freeman. Accordingly, it has been compared 
the Caſe where Tenant in Tail made a Mortgage, 
: and covenanted to levy a Fine to the Mortgagee, the 
Moortgagee brought a Bill a gainſt the Tenant in Tail, to 


compel him to levy bus Fine, which was decreed; 


but the Tenant in Tail being obſtinate, was impriſoned 
for not performing the Decree, and died, os the 
AED had no n X the Berner, but loſt his 

Money, 


„This was * Caſe of Weale verſus Lint cited 2 Vern. 306. and 
Precedents i in — 279. 
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Weng by the . in Tail's avoiding the Mortgage ; * 
and if the Widow and Children would not have been 
entitled, though there had been a Decree in their Fa- 


vour, much leſs can they be 1 here, where there is 
none. 


J 


Reſp. "Tis very true, that in Caſe of a Decree againſt 

Tenant in Tail to levy 2 Fine, who dies before he has 
performed, the Decree, the Iſſue 1 18 not bound, becauſe 

he claims Paramount the Tenant in Tail, 20d per for- 

nam Doni; but in the principal Caſe Mr. Frederick is 

not by this Agreement binding his Iſue in Tail, but his 
Executors; and ſurely it will not be ſaid that a Man 

cannot bind his Executors. On the contrary, they a are 

bound of courſe without being named, Pau) . Heirs Vide 2 Vel. 
aro 00k ee ah, rb N CCA bk — 


0b ject. By the ſame * fl that 3 7 1 e 
in Equity be taken for a Freeman of London by Virtue 
of chi Agreement, ſo alſo ſhall his Children be. Or- 
phans, and under the Guardianſhip of the Court of Al- 


dermen, as they would have Nee. if Mr. Frederick had 
been r free. | 


Reſp. The Guardianſhip of a Cn is "ply 8 — 
Truſt, and no Profit, and therefore not within the Rea- reer 
fon of that Part of the Cuſtom | which entitles the —_— 
Widow and Children to their Thirds: Beſides, the 94a 225 
Guardianſhip only concerns the Court of Aldermen, 
who by their Non-claim may have barred themſelves | 
of their Right, tho' they could not bar the 1 rs 6 of 
what belonged to them. 


Object. Mr. Frederick s Death alters the Cale; for be 
cannot be made a Freeman after his Death; = ſo the 
At of God makes it impoſſible that this Agreement | 
hould be Ipecihically abs «3 
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* Reſp. It is the Subſtance and the chief End of the 
Agreement, -that Equity will enforce, viz. that the 
Widow and Children ſhould have their Thirds of the 
Perſonal Eſtate, which is not impoſſible to be perform. 
ed. This, tho Mr. Frederick be dead, a Court of Equity 
may, and, I think, ought to ſee executed. Mr, Fe. 
derick's unkind Uſage of his Wife and Children (it ap. | 
pearing by the Proofs that never had a Man a more 
arif Wife and Children, nor ever a Wife or Children 
a more unkind Husband or Father, and not one Wit- 
neſs being examined on the other Side) plainly entitles 
them to the Compaſſion of the Court, as does the ex- 
' treme Severity of the Will, and the very narrow Pro- 
viſion made for them thereby. Tis farther obſervable, 
that by the Articles of Separation between Mr. Frede- 
rick and his Wife and Children, they were not to come 
within ſo many Yards of his Houſe, under certain Pe- 
nalties; and therefore cannot be blamed * for going from 
the Teſtator in his Life-time, and in his Old Age, without 
his Leave, and againſt his Conſent, when, by thoſe Arti- 


cles, they were not to come within fo many Yards of 


his Houſe without a Forfeiture. 


Upon the whole Matter, Mr. Frederick having upon 
good Conſideration made the Agreement to become a 
Freeman of London within a Year, and having ſurvived 
that Year, he ſhall in Equity be taken for a Freeman, 
and his Perſonal Eſtate diſtributed accordingly, viz, 
one Third to the Wife, another Third to the Children, 
and the Will to operate only on the dead Man's Third; 
the Wife to have the Benefit of her Chamber and Para- 
phernalia, but the Legacies given by the Will to the 
Children to be void, they not being given out of the 


(% Quer. (a) dead Man's Part, but out of the whole Perſonal Eſtate, 
Feat and ſo to be void, unleſs the Children releaſe their 


Babington 


_ verſusGreen- Right to the reſt of the Eſtate, and abide by the Will. 


zwood in the 


Note, 533. l 


| ee 
See Mr. Fredericks Will. | 
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This D Decree was ls affi db} in the e Houle of 
Lords with 200 1. Colts 1003 0%. pp 


Cann verſus "IR e en hot. 


| | |: "MH cleofield. 
dia Robert Cans lin a wik, * two "ANY William by os 
(afterwards Sir William) his eldeſt Son, and Thomas This Cauſe 


(forwards Sir Thomas) Cann; Sir Robert Cann being ſeiſed ant 213. | 


in Fee of divers Manors, Meſſuages and Lands, in ot ters have 
near Briſtol in Somerſetſbire, made his Will dated the bern ca- 


19th of Aug. 168 1, whereby he deviſed the Bulk of 3 

18 Eſtate to his Lady for Life, Remainder to his Res 

younger Son Thomas in Tail, Remainder over, and gave cautious of 

only an Annuity of 200 L per Any. to his eldeſt Son — 

Milliam, on Condition that he ſhould releaſe his Right crees, Agree- 
to eve ny other Part of his Father's Eſtate 5 and made iu. 

his Wife Executrix. The 10th of Nov. 1685 Sir Robert 

Cam died, when his Wife entred upon the Eſtate, 

and proved the Will in the Spiritual Court; and in the 

lame Term ſhe and her younger Son Thomas brought 

their Bill againſt Sir William Cann (the 4 Son r 


Heir) to eftabliſh the Will. if 


Hill. Term. 16 95 Sir William mA put in tin Wee 
to the Bill, inſiſting that his Father the Teſtator had, 
after the making the Will of 168 1, via the Summer 
before he died, made a latter Will, and had himſelf told 
the Defendant of his having done io, calling the former 
his mad Will. The ſame Term alſo Sir William brought 
a Croſs Bill againſt his Mother the Lady Cann, and his 
younger Brother Thomas, for the Diſcovery and ſetting 
up of this latter Will. To which Croſs Bill both the 
Defendants anſwered, and denied ny be or 
belief of any latter Will. is 
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and releaſe his Title to the Eſtate; or waive his Legac 


two laſt Cauſes being heard together, the Bill of 
Sir William Cann the Heir, as to ſuch Part of it as 


will, and Thomas her younger Son, Executor thereof, 
who entered upon the Bulk of his Father's Eſtate 


all Matters in Difference between them, and for eſta- 
that Date, reciting the Will of 168 1, Sir William Cann, 


you to him the {aid Sir William, and the Heirs of his 


Will of 1681) did grant and releaſe to Thomas in 
deviſed to the ſaid Thomas by the Will of 1681, And 
Sir William Cann in Special Tail, who gave him a general 


Manor of Breane, and mores.) it to his Death. 


Faſche 1686, the Lady an n * _ 
againſt Sir William, to compel him to make his Election, 
whether he would accept the Annuity deviſed to him, 


' == 


To which latter Bill Sir William anſwered, again inſiſt. 
ing upon the latter Will, and that he had ſeen it ; 
whereupon Witneſſes were examined on both Sides i in 
all theſe Cauſes, and the 1 5th of November 1687, the 


{ought to impeach the Validity of the Will of 1685 
or to ſet up the lublequent Will, was diſmiſſed. 


yy 16 38 the Lady Cann died, having mk her 


deviſed to bim. 


The 8 af Awil 1689 Sir Willan c 40 by 
Brother Thomas came to an Agreement for concluding 


bliſhing Peace in the Family; and by Indenture of 


in Conſideration that his Brother Thomas had agreed to 


„with Remainder to the right Heirs of Sir Robert 
ne the Father, the Manor of Breane in Somerſetſbire, 
(being Part of the Eſtate deviſed to Thomas by . 
Spec 

Tail all the reſt of hi Eftate deviſed or mentioned to bt 


accordingly Thomas conveyed the Manor of Breave to 


Releaſe; whereupon Sir William took Poſſeſſion of the 


0 on | Hill 
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Hill. 1694, aſter! all theſe Mantis 6 Sir William 


which he inſiſted the Lady Cann had burnt, and exa- 
mane his Witneſſes 4. Bene eſe. | 


lief ſought by this Bill, the "Ry Suits and Proceed- 


ings, Decrees, Articles, the Cans of Breane, and 
the Releaſe, - N 


F 


The I 5th 'of November 1695, it was referred to 
the Maſter, to ſee whether the former Suits were for 
the ſame Matter, who upon the 2oth of the ſame 
Month reported them to be for the ſame Matter; but 


they were but new Ben of the pretended: latter 
Will. 5 % 8 0 
Whe 2 4 of 8 s November his Plea was ar- 
gued 35 the Lord Sommers, who ordered the Parties 
to attend him with the Proceedings 1 in the former Cauſe, 
and with the Bill and Plea i in this Cauſe, which he 
would conſider of; and the 27th of July 1696 the 
Plea being re-argued; the Lord Sommers ordered the 
Defendant; Thomas Cann, to anſwer the new Matters, 
but rio farther Proceedings to be had without Leave of 


WWW 


denied every new "Charge | in ** & Bill. 


cam exhibited a new Bill, ſetting up a latter Will, 


that the Plaintiff, Sir William Cann, had made farther 
Charges in his Bill, calling them new Diſcoveries ; tho 


the Court. The Defendant anſwered N but 


Thomas Cann, be ka Son, pleaded, as to all Re- 


The 1 7th of Tub 1697, on Sir Willian cas Pat = 
tion for — to reply to the Anſwer, and to exa- 


mine the Witneſſes in chief, it was ordered, that the 


and have an Iſſue directed, whether Sir Robert Cann did 
| '2 Y make 


Defendant by Bartholomew-tide ſhould give his Anſwer, 
Whether he would conſent to the Hearing of the Cauſe, . 
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make a Will ſubſequent to that of i68 1. * * 
Defendant being adviſed not to conſent to this, the 234 
of October 1697, upon Sir William, Cann Motion it was 
ordered that the Examiner ſhould attend the Lord chan. 
celor with the Depoſitions, and leave them with his 
Lordſhip; and that on Conſideration thererh the Court 
We giye farther Directions. ae Gm 

The 2d of July * 98 als Willian Ci diet, and j in 
Trin. Term 1716 the Plaintiff, his Son and Heir, upon 
coming to Age, brought his Bill of Revivor, and after 
examining Witneſſes on both Sides, the Cauſe came on 
to Hearing before the Lord Macclesfield, ho having 

taken Time to conſider thereof, now gave julgmen, 
| md dilmiſſel . way 


His Lordſhip aid, that this Cauſe 1 was of great Car 
6 to the Court, for which Reaſon it do (cho 
on the ſtrongeſt Proof) to be very cautious of giving 
Relief in a Caſe, where the Matter had been examined 
and determined; where, after that, there had been a 
full Agreement of the Parties, to releaſe this Suit; and 
where there was a Conveyance of Land made by the 
| Defendant to the Plaintiff's Father, accepted by him in 
Satisfaction of all his Demands, and the Plaintiff him- 
ſelf ſtill in Poſſeſſion of the Land thus given in Satif- 
faction; that at the ſame Time there was no Charge of 
any Fraud in the Defendant, and the Plaintiff's 5 
Equity was denied by the Anſwer, That beſides this, 
it was obſervable, when the Plaintiff, at the Hearing 
of the Cauſe, was asked whether he would reconvey 
this Manor of Breane, which had been given in Satiſ- 
faction of the Plaintiff's Right and Demand? s *. de 
lined Framing | it back again. 
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His Lordſhip obſerved the prudent Methods of this After Pub- 


cation, and 


Court were, that after Publication is paſſed; and the Examinati- 
Purport of the Examinations known to the Parties, Qt Cant 
neither Side is allowed, tho' they come recent, to enter will not give 
into a freſh Examination of the Matters in Queſtion, Lewe one. 
ſince otherwiſe there would be no End of Things, and amine. 
{ſuch a Proceeding would tend to. Perjury as well as 
Vexation. But the principal Caſe was much ſtronger; 

for here the Parties had not only on each Side examin - 

ed Witneſſes, and thoſe Examinations had been pubs» 
liſhed, but the Court upon thoſe Examinations had 
made a Decree, ſince which the Parties had come to an 
Agreement, and in Conſequence thereof 'a Conveyance 

of Land had been made by the Defendant to the Plains 

tiff's Father in Satisfaction of his pretended: Right, and 

the Lands thus conveyed, enjoyed to this Time by the 
Plaintiff: That nothing like this had ever been attempt- 

ed by any Perſon, and if the laſt Bill ſnould prevail, 

there would be two inconſiſtent Decrees of the ſame 7 
Court; one in Favour of the Will of 1681, and ano- No Reaſon 
ther againſ# it : That where two Parties are contending gt rg 
in this Court, and one releaſes his Pretenſions to the Þ*cauſe the 


Party relea- 


other, there can be no Colour to ſet this Releaſe aſide, ſing had a 
becauſe the Man that made it had a Right; for by the Net. 


| 1 : Secus, if ig- 
lame Reaſon there can be no ſuch Thing as compromiſing norant of 


a Suit, nor Room for any Accommodation; every Re- if 
leaſe ſuppoſes the Party making it to have a Right; but fame was 
this can be no Reaſon for its being ſer aſide, for then navy ro 
every Releaſe might be avoided. Beſides, this Releaſe 

is very particular, it being of all Lands deviſed, or 
mentioned to be deviſed. Indeed, if the Party. releaſing 

is ignorant of his Right, or if his Right is concealed Derr 
from him by the Perlon to whom the Releaſe is made, tue 
theſe will be good Reaſons for the ſetting aſide of the Broderict 
Releaſe, But no ſuch Thing is pretended in this 3 2 

a 
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and ſolemn Conveyances, Releaſes ned 0 
made by the Parties are not 4 to be n off 
and ſet aſide. f cet ry 


Then his Lordſhip repeated the Proofs * in this 
Cauſe on the Part of the Plaintiff, which were but 
dark and doubtful, ſaying, he did not, on the whole, 
believe that Sir Thomas Cann the Teſtator did aQually 
make a latter Will, though there might be ſome Inten- 
tions and Preparations for that Purpoſe; and it was not 
clear how the Court could have come at it, even if 
there had been full Proof of a latter Will. However, 
there being no ſuch Proof, that was not the preſent 

— Queſtion; but here having been a Decree, a Releaſe 
and a Recompence for ſuch Releaſe, there ae be no 


Tatour for Relief. 
So the Bill of Revivor was Aiſmiſſed with TY 


Na, 


k 
at 


, * * 8 , ; * oe * 
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Tipping verſus Tipping. cn 
# | 5 cellar Mac- 
A By Articles before Marriage covenanted for him- l . 
ſelf and his Heirs, with the Wife's Truſtees, to debted dy 

lay out 35001. in a Purchaſe of Land to be ſettled on Coreniut 


5 > a . | more than 
the Wife for her Jointure, Remainder to the firſt, Nc. all his perſo- 


Sons of that Marriage in Tail Male ſucceſſively, and are 3 
died inteſtate without Iſſue, leaving Aﬀets in Fee de- leaving real 


no vr he | "A 5 os of. 1 tru Aſſets ſuffi- 
ſcending to his Nephew, who was his Heir at Law, but Gent, the 


the perſonal Eſtate was not near ſufficient for the Pay- wn 


5 ber Bona 
Parapher- 


nalia, in regard the Creditor does not ſuffer thereby, there being real Aſſets for him. 


The Widow, who was Adminiſtratrix, brought 
her Bill againſt the Heir, to compel him to make 
good her Jointure, and to have the Deficiency 
of the Perſonal ſupplied out of the real Aſſets, and 
having Jewels, Oc. which were her Bona Parapher- 
nalia of the Value of 200 J. and upwarde, the Queſtion 
Was, Whether they in the firſt Place, and in Eaſe of 
the real Aſſets, ſhould be liable to ſatisfy this Cove- 
nant, ſince Bona Paraphernalia were Perſonal Eſtate, and 

SELL ab. 


— a — 2 


. 


(a) 1 Ro. 


A Specifc à Teaſe or a Horſe, or any ſpecific Legacy, and leaves 


— 
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the Rule was ſaid to be, That all the perſonal ought 
to be applied in Exoneration of real Eſtate. 


Lord Chancellor: I take it, that Bona Paraphernalia are 
(a) not deviſeable by the Huſband from the Wife, any | 
Abr. 917. more than Heir. Looms from the Heir, ſo that the Right 
33 of the Wife to the Bona Paraphernalia 18 ro be preferred 
this Point. to that of a Legatee. If the Huſband by his Will gives 
pohung a Debt by Mortgage er Bond in which the Heir is 
ao - he bound, the Heir ſhall not compel the ſpecific Legatee 
Bond or to part with his Legacy in Eaſe of the real Eſtate; but 
Judgment i though the Creditor may (6) ſubject this ſpecific Le- 
theſe take gacy to his Debt, yet the ſpecific or any other Lega- 
alen act tee ſhall in Equity ſtand in the Place of the Bond-Cre- 
of the ditor or Mortgagee, and take as much out of the real 
Om Ales, as ſuch Creditor by Bond or Mortgage ſhall hare 
(3) Prece- taken from his ſpecific or other Legacy. Wherefore, 
Chancery if a Legatee ſhall have this Favour in Equity, much 
578. more ſhall the Wife be privileged with reſpect to her 

Bona Parapbernalia, which are preferred to Legacies, In- 
deed, were the Rule of Equity. otherwiſe, a ſpecific 
Legatee ſhould compel the Application of the Bona Pa- 
raphernalia to pay any Debt in Favour and Eaſe of his 
ſpecific Legacy. Whereas Bona Parapbernalia are liable 
only to Debts, and in Favour of Creditors, not of an 
Heir; but any Creditors by Specialty are wholly uncon- 
cerned in this Queſtion, they being by reaſon of their 
Bonds, Nc. in all Events fecure, which muſt make it 
indifterent to them whether they are paid out of the 
real Aſſets, or out of the Bona Paraphernalia ; for ſtil 
they are ſure of being paid; and putting the Creditors 
out of the Caſe, the Bona Parapbernalia ſhall be retained 
by the Wife. 8 PTL „ 


Abt o the Lord Chancelur denied it to be a Rule, that inal 
not o be Cafes the perſonal is applicable in Eaſe of the real 


zoplied in 
Tt the Eſtate, 


4 
Real, to the defeating of any Legacy. 
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tate," Se it ſhall 'not ha ia: 2 ed if un the 
Payment of any Legacy will be prevented, much leſs 


where it will deprive the WW or IG 1 wur 


nalia. R 


- Caſe 210. 


Dillon rg Coat ſworth. | 
At the Rolls, 


Þ HE Plaineif Noon ght a Eil for Relief OP the Where a 
Suppreſſion, of a Deed, by which the Plaintiff's Peder Will 


is ſuppreſſed 
Uncle had ſettled a Term in lach a Manner as that by 2 


after his and his Wiles Death (which Wife was the De- gan 


claiming 
fendant) without Iſſue, the ſame was to come to > the _— 
Plaintiff for the Reſidue THE BO. oi off £57 decreed 
5 | hold and en- 


b. ants fat o Super of ths De, oe, to convey, 


"The Plaintiff Fo Uncle Was dead ech iu, and 
the Defendant the Wife had burae the Deed. © nfrrich 


The Defendant by her Anſwer but faintly: denied i it, 
viz.) That ſhe did not rememper ſhe « ever burnt or de- 
liroyed the {aid Deed.” 2146 ent 
The Witneſſes ſwore tha Tine of the bauten 
to be in Truſt for the Huſband for Life, Remainder to 
the Defendant his Wife for Life, Remainder to the 
Heirs of their Bodies [by one Witneſs,] Remainder to 
the Ilſue of their Bodies [by another, | and for Want 
of Iſſue by the Defendant 1 hey wanne W N 

to the Plaintiff. Nn c 13k PA 


Ob jected for FE! EP oor ths the 3 eite oe * 
the Truſt of the Term being to the Heirs of the Bo- 
dies of the Defendant and her Huſband, or to the If- 
lue of the Bodies of the Defendant and her Huſband, 
lemainder over to the Plaintiff, ſuch a Remainder 57 

0 * 55 | O 


So decreed by the Lord Feeder Macclesfield | in the Cale of Puc- 
tering and Job the ſame Term. 
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1 Vern. 207, 


of the Truſt of the Term was void in Law; and there. 
fore ſuppoſing the Deed to have been ſuppreſſed, yer it 
could not, were it to be admitted, profit the Plaintiff, 
or make him any Title. | 


But by the Maſter. of the Rolls, it is true, where 
a Term is limited to a Man and Wife for their Lives, 
Remainder to the Heirs of their Bodies, and for want 
of ſuch Iſſue, Remainder over, this Remainder over 
being but of a Term is void: But on the other Side, a 
Term may be limited in the following Manner, (viz) 
to Truſtees, in Truſt for the Huſband and Wife for 
their 'Lives, and afterwards for their Children; or 
for their Iſſue ; and for want of ſuch Children or Iſſue 
living at the Death of the {aid Huſband and Wife, 
then to go over to the Plaintiff, and ſuch Limitation 
is good; now, ſince a Term might be limited in ſuch 
Manner, I will intend. it to have been ſo limited in the 
preſent Caſe, for every Thing ſhall be preſumed in odium 
Spoliatoris (a). e, rl ta 8 


Then His Honour conſidered in what Manner 
the Decree ſhould be pronounced, and he cited the 
Caſe in Hob. 109. (b) The King and Lord Hunſdon ver- 
ſus Counteſs Dowager of Arundel, where the King and 
his Farmer under him claimed Title by the Attainder 
of Francis Dacres who was attainted of High Treaſon, 
and was ſuppoſed to be Tenant in Tail by Virtue of a 
Deed not extant, but vehemently ſuſpected to be ſup- 


 _ preſſed and with-holden by ſome under whom the De- 


fendants claimed, and therefore it was decreed by the 
then (c) Lord Chancellor, with the Aſſiſtance of the 
two Chief Juſtices (Coke and Hobart) that the King 
and his Farmer under him ſhould hold the Land 
until the Defendants produced the Deed, and the 
Court made farther Order thereon ; His Honour 


ſaid, that Sir John Trevor his Predeceſſor had _— 
4 e 
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this Decree to be ſearched for, the. Them being men- 


however, that he himſelf having ſince ordered farther 
Search to be made, had found Ne Plate under the Name 
of Hobart, Attorney General verſus L * {o that now 
any Perſon might have Acceſs to the ſaid Decree. 


Defendant Rumſey had articled to give a Portion to 
Sarſon with his Daughter, and the Defendant had the 


tion, and ſetting forth the Purport of the Articles by 
his Bill, the Defendant pretended in his Anſwer, that 


afterwards burnt the Articles; all which being made to 
appear, he was committed, and continued under Con- 


Bill had ſet them forth, which Commitment was only 


The next was that of Hampden verſus Hampden, heard 


ing as Deviſee under the Defendant's Father's Will; by 


Proof it appeared that there was ſuch a Will, though 
no exact Account was given of the Contents thereof; 


Proof was made of the Contents) the Defendant might 


der. This Cauſe was firſt decreed by the late Maſter of 
the Rolls, then affirmed by the Lord Chancellor on Ap- 
peal, and afterwards by the Houſe of Lords. 


e e The 


Lord Cowper 2 Vol. 680. 


7 


tioned in the Report, but it could not then be found; 


That 'the next Ciſe of this Nature was, that of (a) (a) 2 Vern, 
Sanſon verſus Rumſey Town-Clerk of Briſtol, where the ow 


Deed in his Cuſtody ; the Plaintiff ſuing for the Por- 
the Articles did vary from what the Bill ſet forth, and 


finement till he had enen the Articles to be as the 


by an 1 interlocutory Order, and the Cauſe never heard. 


the 8th of December 1708; where the Plaintiff claim- 7 


but inaſmuch as the Court was ſatisfied the Defendant 
had ſuppreſſed the Will, and for that (though no exact 


clear this by producing the Will, therefore it was decreed = 
that the Plaintiff the Deviſee ſhould" hold and enjoy 
until the Defendant produced the Will and farther Or- 


* See alſo this Caſe particularly | ſtated in the Caſe of Crops verſus 


f 
| 
4 
g 
1 


g oy CY « 4 4 T 2 ” 
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nme 


nnn. 


he laſt Caſe was that of Woodroff ard Burton, Fe« 
een, MINS 


A Deviſee brought his Bill againſt the Heir, and it 
being made to appear that there was ſuch a Will, as the 
Plaintiff had ſuggeſted, and that the Defendant had de- 
ſtroyed it, the Lord Chancellor Parker decreed the De- 
fendant to convey the Premiſſes to the Plaintiff in F 
and to deliver up the Poſſeſſion, which (His Honour ſaid) 
ſeemed to him to be the molt effeCtual and reaſonable 
%%% yt rs Foe” 


ut in the principal Caſe the Court ſaid, there could 
be no Decree for the Poſſeſſion, nor any preſent Convey- 
ance to the Plaintiff, it being only a Remainder of a Term 
after the Defendant's Death; but let the Defendant 
aſſign over the Term to Truſtees, in Truſt for herſelf for 
Life, and afterwards for the Plaintiff; and let her bring 
the Deeds relating to the Title into Court, and pay Coſts, 


. imme mem © 
cellor Mac- 8 | ST, | | 

on «8m | HE Plaintiff brought this Bill for che Wife's Por. WY 
to ſet aide a tion: The Caſe was, that upon the Marriage of 
Gilt an In- the Plaintiff's (Mrs. Richmond's) Father James Tayleur | 
fant for with Elizabeth, the Daughter of Anthony Mallinger, © 
ide lane be 1500 L was the Mother's Portion, to which the Father i * 
3 added 10001. and by Articles, to which the ſaid 45. 


in every Re- oy, Wallinger was a Party, it was agreed that the WW © 
ife 


88 s 15001. and the Husband's 10001. ſhould be n 
the Court laid out in the Purchaſe of Land, within a Year af- P 
will. not et ter the Marriage, which ſhould be ſettled to the Uſe 
of James Tayleur the Husband for his Life, Remain- WW 
der to Elizabeth the Wife for her Life, Remainder to if © 
the firſt, Or. Sons of the Marriage ſucceſſively in Tail 


2 Male, 
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(viz.) If but one Daughter, 1000. if two, 1500 1. 
betwixt them, if more, 5004. a· piece. Proviſo, that 


either of them ſhould die, leaving Iſſue only one Daugh- 


after his Death to the Iſſue of the ene . got 
yond what was before lettled. 


In 168 9 the Marriage der hs ie Plaintif s Father 
and Mother was ſolemnized, and in 1695 the Plain- 
tiff's Mother (Mrs. Tayleur) died, leaving Iffue only the 
Plaintiff, now married to the other Plaintiff 
which Marriage he gained? by corrupting the Servant, 


Eſtate, and n a AE within a Year _ 
the Marriage. 


of his Wife, brought a Bill againſt his Daughter the now 
Plaintiff, and her Gand Anthony Mallinger, (who 
Was a Truſtee i in the Articles) praying that he might 

be relieved againſt the Lapſe of Time; for that the Pur -· 


and that his Daughter might not claim the Whole after 


in a Purchaſe, but inſiſted: that his Daughter ought 
not to have more than ſhe would have had, if the 
Purchaſe had ben made in the Morher's Life-Time. | 


Anthony Wal the Father of Ta play's late Wie 
and Grandfuche of the now n Bo Infant, by 1 


4 Se this bana inthe Ca of Jacobſen verſus Williams ante 382. 


e Nenad to Truſtees for 1000 Years, to raiſe 
Portions for the Daughters of the Marriage, if no Son, 


1{ before the Money laid out in the Purchaſe, the Plain- 


tif's Father and Mother, (viz) Tayleur and his Wife, or 


ter, then that Daughter ſhould have the whole 2500 
Alſo the Husband Tayleur covenanted, that if his in- 
tended! Wife Thould die before him, he would leave, 


and without the Father's Conſent, having himſelf no 


The Plaintiff's Father ( . 99805 he 8 Death 


chaſe with the 2500 was not made within a Year; 


bis Death; that he was willing to lay out the 2 500 l. 


- Anſwer, . 


3 
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Anſwer, allowed it to be hard that Taylewr mould be ob. 
liged to leave the whole 2 500 J. to his Daughter after 
his Death; that Tayleur had been from Time to Time 
inquiring after a Purchaſe, and that it was not through 
is Neglect a Purchaſe had not been made. After which 
ſe was heard by Conſent, and an abſolute De- 
ade (without giving the Infant a Day to ſhew 
Cauſe toſthe contrary) whereby it was directed that the 
25001. ſhould be laid out in a Purchaſe of Land to be 
ſettled in the ſame Manner as if the Purchaſe had been 
made in the Mother's Life-Time, by which the Daughter 
would have been entitled to the 1000 1. and the 500 J. 
only, and it was referred to the Maſter to ſee the Pur- 
chaſe and Settlement made; accordingly the Maſter 
did approve of a Purchaſe, and of the Settlement thereof, 
whereby 10001. and 5001, was ſecured to the now 
Plaintiff the Daughter, on the Father's Death. After- 
wards Tayleur the F ather married again, 1 left _ | 
ral Sons. | a” Pi ig AY 


wy now the | Divintifl, Richmond 5 3 id 
his Wife, brought their Bill, ſuggeſting that this De- 
cree was gained by Fraud and Colluſion, and ought 
to be ſet ade, and the whole 2 500 J. 75 to 
bm | 


The Defendangs at feſt labs, the Bene and 3 Re: 
port; but the Plea being omg "I inſiſted upon 
het by their Anſwer. ven 


. Chancellor: The Articles are Mlindly ond; 
however, the Plaintiff's Bill is grounded upon the Fraud 
and Colluſion made uſe of in obtaining the former De- 
cree againſt his Wife, then a tender Infant; and if any 

Fraud or Surpriſe upon the Court had been proved, I 
would have ſet aſide the Decree ; but on the contrary, it 
n that the Court was s fairly and fully ore of the 


ol Cate, 


— 
e A.M Saul # lc 
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Caſe, of the Articles, and of the Point in Queſtion, 
viz; the Laple of Time, and hath thought fit to make 
a Decree, which, as it may be a juſt one, therefore I 
will not ſet aſide. And the Plaintiff having been a 
Bankrupt, obtained his Wife in Manner as above, 
and not being able to maintain her, let the 1500 J. and 
Intereſt ſince the Father Tayleur's Death be brought be- 
fore the Maſter, the Intereſt thereof to be applied for 
the Maintenance of the Wife and Child, with Liberty 
to the Wife or Child to apply, if the Husband dies. 


Note; In this Caſe it was held, that where an Infant An Infant 


, ; | . 3 aggrieved b 
conceives himſelf aggrieved by a Decree, he is not un- 2 Beere not 


der a neceſſity to ſtay till he comes of Age before he and fe f 


he thinks fit; neither is he bound to proceed by way of 79,7 inks 
Rehearing or Bill of Review, but may impeach the former fit to reverſe 


4 10 do this either 
for him to ſay the Decree was obtained by Fraud and dy Bill of | 


Colluſion, or that no Day was given him to ſhew Cauſe beating an by 
againſt it; and Mr. Cottingham (his Lordſhip's Secretary) Original 


| ing ſpecially 
erroneous Decree againſt an Infant, uſed always to ad- be Errors in 


viſe the bringing of an original Bill to ſet it aſide, but Rog 
in ſuch Bill to alledge ſpecially the Errors in the former 


Decree. 


Orlebar verſus Fletcher and the Duke 4 t Rt 
N — eo; rM 


Caſe 212. 


„ 2 (IR ſeiſed of 
in Fee of ſome Lands in Bedfordſhire, borrowed Land in 


eee q "I | Judgment to 
B. and then ſells the Land to C. and afterwards becomes a Bankrupt ; though the Judg- 


ment Creditor cannot come in for more than his Proportion with the Bankrupt's Creditors, 
whether he may not extend the Lands in C. the Purchaſer's Hands, C. having purchaſed be- 
fore the Bankruptcy, and this not prejudicing the Creditors. So if A. the Trader gives Judg- 
ment to B. and articles for a valuable Conſideration to ſell to C. and then becomes a Bankrupt, 
it ſeems the Judgment ſhall bind the Lands in the Hands of C. who articled to buy them; 
Bankruptcy, © | | 


ſeeks Redreſs, but may apply for that Purpoſe as ſoon as Age, but may 


Decree by an Original Bill, in which it will be enough it, and may 


hearing or by * 


xcquainted the Court that Mr. Vernon, in Caſe of an in 


[N February 1716, the Defendant Fletcher being ſeiſed A Trader 


G 0B 1500 J. Fee gives 


to the 


— ͤK— — En 
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his judgment. 


never have been the Intention of the Parliament, to 


Rolls obſerved, that by the Statute of 21 Fac. 1. cap. 
19. ſect. 9. it is provided, That Creditors by Judg- 


1500 l. of the Plaintiff Orlebar (one of the Maſters in 
Chancery) on a Judgment. Afterwards, (wiz) Auguſt 
20. 1717, the Defendant Fletcher articled with the 
other Defendant the Duke of Kent, to ſell the Pre- 
miſſes to the Duke, in Conſideration of 50001. to be 
paid down, and 650 . to be paid at Chriſtmas then 
next, the Duke to be let into Poſſeſſion at Mzchaelmas; 
ſubſequent to which Tranſactions, the Defendant Flercher 
becoming a Bankrupt, the Plaintiff Mr. Orlebar brought 
his Bill againſt the Duke of Kent, Fletcher the Bankrupt 
and the Aſſignees under the Commiſhon, praying that 
the 6 50 J. remaining in the Duke of Kent's Hands, 
might be paid to the Plaintiff, towards Satisfaction of 


Upon the Opening of the Cauſe the Maſter of the 


ment, Statute or Recognizance, whereof no Extent 
* is ſerved or executed on a Bankrupt before his Bank- 
“ ruptcy, ſhall not be relieved for more than a ratable 
< Part of their juſt Debt.“ Els rc 


To which I replied, that the Words [ſhall not be 
relieved for more, &c.] imported only, that they ſhould 
not have Relief upon the Commiſſion; * but if they could 
extend the Defendant's Land, they were to be left at 
Liberty; that the Statute only reſtrained the Judgment 
Creditor from proceeding againſt the Perſonal Eftate of 
the Bankrupt; but as to the Real Eſtate upon which 
the Judgment was an actual and veſted Lien, it could 


deveſt a Creditor of this Right; beſides, the other Words 
of the Statute | without Regard had to the Penalty | 
might intend this Clauſe to be ſatisfied by relieving a 
gainſt the Penalty. .. n= 
* | © How- 
* See the Caſe of Sir George Newland and Beckley verſus ante 92: 


vr 


ws 
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e 6ꝗ6ꝗ68 
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However, the Court interrupted me while I was 
ſpeaking to this Point, and ſaid this was attempting to —_— 
diſturb what was already ſettled ; that it had been de- q 
termined at Law, that where a Judgment was not ſerved FEW, j 
or executed, the Cognizee thereof ſhould only come in | 
pro rata with the other Creditors of the Bankrupt. 1 
Then J urged that theſe Articles by Fletcher before __ 

his Bankruptcy, to ſell the Land to the Duke of Kent, | 
eſpecially when the Duke had paid the greateſt Part of 

the Purchaſe Money and was in Poſſeſſion, were as a Sale 

in Equity: That if a Trader ſeiſed of Land in Fee, 

ſhould confeſs a Judgment to A. and then fell the Land 

to B. and afterwards become a Bankrupt, though A. the 

judgment Creditor could not come in upon the Bank- 

rupt's Eſtate for any more than his Proportion with 

the other Creditors, yet he would be at Liberty to e- 

tend his Judgment againſt the Purchaſer, who bought _ 

the Land prior to the Bankruptcy ; which ſeemed to be ; 

Amitabh en, 614994, e e, een VEG, 06 I, 2 


But in the principal Caſe the Court ſaid, that the Duke 
of Kent could not be deemed a Purchaſer, until he had 
paid the 650 J. which, remaining in the Duke's Hands, 
was Part of the Perſonal - Eſtate of the Bankrupt, 
and muſt be liable to his Creditors; that the Duke was 
not to be compelled to pay it unleſs upon his having a 
good Title, which was to be made him by the Aſſignees 
of the Commiſſion of Bankruptcy, who had the legal 
Eftate of the Premiſſes aſſigned to them by the Com- 


hende por Gi Let dle Ae We tia 
Premiſſes in Fee to the Duke of Ken, in the ſame 
Manner as the Bankrupt had articled to do, they ſtand- 
ing in his Place, and in Conſideration ef this, let his 
1 Grace 
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he 


i TOY pay the 6 50 J. the Remainder of 8 Purchaſ | 
Money to the Aſſignees for the Benefit of the Creditors; 

and as to the Plaintiff Mr. Orlebar, the Judgment Che 
ditor, he muſt come in for a eee "ny vith the 


reſt of them. 
Caſe 213. 5 | Longford verſus Dye. 
Lord —_ | 
cellor Mac- 


ni, *Þ HE Lady Curterbuck K boy Marriage with 
reg Mr. Rumſ ey of Briſtol, did, with his Conſent, 
Wi of Convey her Eſlate to Truſtees to ſuch Uſes and for 
that he ſub- ſuch Eſtates as ſhe ſhould by Deed or Will, or by an 
_ fribeditin Writing in the Nature of a Will, appoint. Having We 
Room, and terWards married Mr. Rumſey, ſhe made. her Will, and 
atthe Teſta thereby deviſed theſe Lands; there were four Witneſſes 
queſt; held to the Will, one of whom was gone beyond- Sea, two 
bor kid in {wore that they ſaw the Will executed by the Teſtatrix, 
de Teſta= and that they ſubſcribed the ſame in the Preſence of 
tors Fre» the Teſtatrix; the third ſwore that he ſubſcribed the 
Will as a Witneſs in the ſame Room, and at. * Re- 


queſt of the Teſtatrix. 


The Lord ae 0 21 whom the Gand was „ Gol 
heard) doubted as to the Proof of the Execution of 
this Will, but would declare no Opinion on the Point 
until farther: Application, ſaying, that the Heir at Law, 
who was then an Infant, might by that Time come of 
Age. And now this Matter coming on again beſore 
the Lord Macclesfield, it was urged, i ſt, That the Wit- 

neſs ſubſcribing this Will in the ſame Room with. the 
Teſtatrix, was the ſame as in her Preſence ; nay, it had 
Et. reſolved in Sir George Shiers's Cale ( a) that though 
; the Witneſſes ſubſcribed their Names to the Will in 
another Room, yet there happening to be a Window in 

that Room, through which the Teſtator might ht ſes 

them, it was well engugh. 240 b, . was inſiſted, chat 


— — ** 
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0 ts Will was not good as ſuch, yet this was a Writing 
in Nature of a Will; and foraſmuch, as the Appointee 
in this Caſe was not in by the Will or Writing of Ap- 
pointment, but by the original Conveyance, the Wri- 


ting in Queſtion would be a you 2 though 
not a good Will. | 


Lord Chancellor: The proper Wey of examining a A Witneß 


Witneſs to prove a Will as to Lands, is, that the WII of 


Witneſs ſhould not only prove the Executing the Will Land, ought 
by the Teſtator, and his own Subſcribing 1 It 1n the Pre- e 
ſence of the Teſtator, but likewiſe that the reſt of the wy roger ) 
Witneſſes ſubſcribed their Names in the Preſence of the ſemen, and 


Teſtator ; and then one Witneſs proves the full Execution ale in the 


e of 
of a Will fince he proves that the Teſtator executed n 


it; and likewiſe that the three at Res oberg r 


neſſes, and 
in his Preſence. "Wii $6} eb nl | that they 


-- ſubſcribed in 

the Preſence 

But this is not done in the principal Caſe. e Ar 1 25 
24h, He held chat the bes Subſcribing the will by 
the Witnelles 3 in the ſame Room did not neceſſarily im- 
ply it to be in the Teſtator's Preſence : For it might be 
in a Corner of the Room, in a clandeſtine: fraudulent 
Way; and then it would not be a Subſcribing by the 
Witneſs in the Teſtator's Preſence, meerly becauſe in the 
lame Room; but that here it being ſworn by the Wit- 
neſs, that * ſubſcribed the Wil a at the Requeſt of the 
Teſtatrin, and in the ſame Room, this cbuld not ide 

fraudulent, and was therefore well nn 


3 aly, His Lordſbip 3 3 Whether this will Power to an- 


point an Uſe 


would have been a good Appointment, had it not been. of Land by 


executed purſuant t co the Statute of Frauds ; becauſe _ ” 


whe b Uſes Willatedel 
n a Power i 18 gen. to appoint t e al W by . 
| | A 90 1 11:4 Deen neſſes not a 


pointment; 3 becauſe in fac Caſe by a Will mt be intended oY | a Will at n 


s proper to 
diſpaſe of Land, So though the Wagds are, or other 5 in Nature of a Mill. 


, 
— 


——— — — — et 
3 
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5 9 Deed or Will, the Will muſt be nn 0 duch 2 


verlus Vg. One as is proper for the Diſpoſition of Land; conſe- 
/4 29: quently ſubſcribed by three Witneſſes in the Preſence of 
the Teſtator ; for this is within all the Inconveniencies 
that the Statute of Frauds intended to prevent, and the 

other Words in the Nature of a Will mean the ſame ag 


a Will, which muſt therefore be ſubſcribed by Witneſſes 


in the Preſence of the Teſtator. But for the Reaſons 
aforeſaid it was declared this was a good Will both as 


to the real and perſonal Eſtate. 


cf ‚ Holling ſhead's Caſe! wa; 


Lord Mac- T 
clesfield. | , | , 2 
_ Bin A Is Partner with B. in the Trade of a Mercer. 


5 abated - ** A. dies inteſtate, and C. his Adminiſtrator 
by th, 


tte Execu- brings a Bill in Equity againſt B. for an Account of the 


dor or Ad- Partnerſhip Effects. Whereupon the Cauſe is heard, and 


| — _— an Account being decreed, the Maſter makes a Report, 
| Statuteof by which it appears, that there is nothing due from the 


Limitation, 


if they do Defendant to the Plaintiff, C. takes Exceptions to the 


not revive Maſter's Report, and then dies, and the now Plaintiff 


withn Six 


* Years ; but having taken out Adminiſtration de Bonis non of 4. 
eee * brought his Bill of Revivor to revive theſe Proceed- 


to 


account, INgs. 


The Defendant pleads the Statute of Limitations, and 
that above Six Years had paſſed after the Death of the 
firſt Adminiſtrator and the Plaintiff's taking out Letters 
of Adminiſtration, before the filing of the Bill of 


Revivor. 


For the Plaintiff it was argued, 1/7, That the Stz 
| tute of Limitations was an improper Plea in this Caſe; 
that praying to revive was praying to ſtand in the Place 


of the firſt Plaintiff, which the Plaintiff when he had 


revived would do, and conſequently would not be 5 


2 


4 
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red by the Statute of Limitations, ſince it was not pre- 
tended but that the firſt Suit was brought in Time. 
Secondly, That a Decree of the Court of Chancery was 
in Nature of a judgment; and it could not be thought 
a judgment was within the Starute of Limitations: For 
even a Specialty was not; and a Decree, though only 


to account, Was My 4 Dee '34y, That there was no | 
Reaſon this Caſe ſhould be taken as within the Statute 


of Limitations, becauſe the Defendant in the Caſe of 


an Account (where each Side are Actors) if he thought 


hr, might revive, and fo the Delay of the Plaintiff not 


to be objected by the Defendant in whoſe Power it was. 
to have keene any ill Nan ariſing there> | 


from. A 


lupe Our A Rayeond, 7 contra: 1 is bite, wht 
the Plaintiff has revived, he ftands'in the rv of the 
PlintifF in the original Bill; but this Plea is pleaded itt 
Bar of Revivitig, and until then the Plant! 
ſtand in his Place; and we may well object, that by 
the Statute of Limitations he ought to have come 


ſooner 3 to which the Court ſeemed to incline. As to 


the ſecond Objection, he obſerved, that this Decree 
only to account, was but interlocutory, and it did not 
appear by ſuch Decree that otie Farthing was due from 


the Defendant to the Plaintiff ; ſo that it eſtabliſhed no 


Debt, nor was it Evidence of: the Plaintiff's having any 
juſt Cauſe af Silt: With Regard to the third Objection, 
he admitted either Side might revive in this Caſe; but 
it would be hard to put the Defendant to revive 4 
chargeable Suit againſt himſelf, when he — 1 be ſatiſ- 
hed in his Conſcience that nothing was real due, and 
here was Room for the Court Wintel fo in' 7 his Caſe, 
when the Maſter, after examining into the Matter, bad 


reported nothing due; and though by Exce be | F 
WILLIE : the 


put in to the Report, 1 7 e . fu N 


- does not 


| . 
j 
1 * 
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the Plaintiff ſhould not | have ſlept Six Years aſter the 


Adminiſtration taken out. 


Lord Chancellor: The Statute of Limitations 
ſpeaks nothing of Bills in Equity, yet theſe are con- 


ſtrued to be within it. The Caſe of not revi- 
ving a Decree which 1s only to Account, is Within 
all the Miſchief deſigned to be prevented, viz, to ſue a 


Man after his Vouchers may have been loſt, or his 
| Witneſſes dead. For if the Party may delay Six Years 


before he revives his Bill, he may by the ſame Rez- 


| fon forbear twenty- ix, thirty-ſix or forty- {ix Years, 
There can be no Doubt but that if this were only 


a Bill and Anſwer, and the Suit abated, the Executor 


muſt bring his Bill of Revivor within Six Years, elſe 


the Suit would be barred. - Now the Reaſon holds {till 


as ſtrongly in caſe of a Decree to account, which is in 


Nature of a Judgment Quod computet ; where, if the 
Plaintiff had died, his Executor or Adminiſtrator could 
not formerly carry it on, as now by the late Statute he 
may; and though it may ſeem a material Objection, 


that when there is a Decree to account, the Defen- 


dant as well as Plaintiff may revive; it would however 
be very hard for Equity to force a Man to revive a 


Suit againſt himſelf at the ſame Time 1c he Len 


he owes nothing. 
1 let the Plaintiff packs * Bill, and 4 


Defendant his: Anſwer, to bring Of the Matter mor 0 


80 the Court. 


1 pi "64 1 the Defendant died, 5 one 3 


adminiſtring to him, the Plaintiff brought another Bill 
of Revivor; whereupon. the Defendant Beecher gleadel 
the Statute. of Limitations, and coming to be argued 
before Lord Chancellor King in Mich. 17 27, his Lord 


4 ſhip diſallowed the Plea, toying e that a Bill of Revivot 


2 after 


* 
—_— 
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after a Decree to account, was in Nature of a Sci. Fa. 
and not within or barrable by the Statute of Limita- 
tions; though the Demand ſeemed to be a very ſtale 
one, and not to be countenanced. | 


" 


 Savile verſus Savile. Caſe 215. 
| | 1 Lird Mac- 
N this Cauſe there was a Decree (inter al.) for the Purchaſer 


| ogy fi 
Sale of Halifax-Houſe in St. Fames's Square to the Mater fub- 


beſt Purchaſer before the Maſter, and Thomas Frederick mitting to 
OR | 1 n : forfeit his 
Elq; was reported the beſt Bidder at 10500 . having Depoſit, not 
8 | | | bound to 
made 1000 l. Depolit, OE end in 
| the Pur- 


On the Days of Petitions after Hillary Term it was _ 
prayed, that Mr. Frederick might compleat his Purchaſe, 
and pay the Remainder of the Purchaſe-Money ; upon 
which Mr. Frederick by his Counſel declared that he 
elected to loſe his Depoſit. 5 

ts © „ 

But the Lord Nottingham Grandfather and Guardian 
to the young Ladies the Plaintiffs (who were the Daugh- 
ters and Coheirs of William late Lord Marquis of Hali- 
fax by Lady Mary Finch) inſiſted, that Mr. Frederick 
being the beſt Bidder ought to pay the Reſidue of the 
Purchaſe-Money, and being preſent himſelf urged, that 
this Contract, ſince it was made with the Court in Truſt 
tor the Plaintiffs, could not (as he thought) be diſchar- 
ged upon any other Terms, than Payment of the Reſi- 
due of the Purchaſe- Money: That had it been the Caſe 
of a private Contract between Party and Party, and 
ſo much Money paid as Earneſt, there could be no Rea- 
lon to imagine, that becauſe the intended Purchaſer 
pad ſo much by way of Earneſt, therefore he ſhould 
| be at Liberty to get off from the Bargain by loſing his 
Earneſt; and ſurely the Contract made with the Court 
Was at leaſt as ſtrong as if made with the Party. has 


* 
3 
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if there had been no Depoſit, it would hardly have 
been a Queſtion but that the Party ſhould have been 
compelled to pay the whole Purchaſe-Money, and 
could it be imagined that the Contract was the weaker 
becauſe there was a Depoſit ? This would be inverting 
the very Senſe and Meaning of the Parties, and to con- 
ſtrue that a Depoſit ſhould weaken inſtead of ſtrenghten- 
ing the Contract: That forfeiting the Depoſit was ſure- 
ly the moſt unequal Way that could be; for it made 
no Alteration, whatever the Depoſit was, whether greater 
or ſmaller; and therefore in the Caſe of Morrett verſus 
Bennett, where the Depoſit was Ten Thouſand 
Pounds, the whole Depoſit was forfeited, and if in 
that Caſe it had been but One Thouſand Pounds, yet 
only ſo much as had been depoſited could be forfeited; 
from whence it ſeemed, that as the Depoſit might bear 
a very great Diſproportion to the Value of the Eſtate, 
it could conſequently be no proper Meaſure of Sati{- 
faction to the Seller, for the Buyer's receding from his 
Contract; that as the Seller was bound to fell, fo 


_ ought the Tye to be mutual upon the Buyer alto. 


Lord Chancellor took notice that more had been urged 
by the Lord Nottingham than he had ever heard on 
this Subject, but that he had taken good Advice and 


well conſidered before he made the like Order in the 
other Caſes: That according to his Apprehenſion, 2 
Court of Equity ought to take notice under what a 


general Deluſion the Nation was at the Time when 
this Contract was made by Mr. Frederick, when there 


was thought to be more Money in the Nation than 


there really was, which induced People to put imaginary 


Values on Eftates : That as upon a Contract betwixt 
{8 Hitt „„ f 


* Determined in this Court ſome little Time before: As was alſo the 
Caſe of Dr. Tenniſon verſus Lord Bulkley; in both which Caſes the bel. 
Bidders upon lofing their Depoſits were diſcharged of their Contracts. 


— 
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party and Party, the Contractor would not be decreed 
to pay an unreaſonable Price for an Eſtate, ſo neither 
ought the Court to be partial to itſelf, and do more up- 
on a Contract made with itſelf, or carry that farther, 
than it would à Contract betwixt Party and Party. 
On the other Hand the Court might be ſaid to have 
rather a greater Power over a Contract made with itſelf 
than with any orber. 


for ſecuring the Seller in caſe the intended Purchaſer 
ſhould afterwards go off; and had it not been ſuffi- 
cient, the other Side might- have moved to have 


Pledge, it was Puniſhment enough if the Party that 


Depoſit : That in this Caſe the Depoſit was near a 
Tithe of the Purchaſe- Money; ſo that if the Seller 
could get as much within 1000 J. of any other 
Purchaſer, he would be no Loſer; and if he could 
not get ſo much within 1000 J. then it would ap- 


fit to be executed by this Court: That the Court had 


with ſtronger Circumſtances ; as where the Eſtates were 
greatly incumbred, and the Creditors would loſe their 
Debts if the Bargains did not proceed; but an Hard- 


prevent it's falling upon another : And if thoſe Orders 


tracts by loſing their Depolits, it would make great 
Confuſion, and their Money mult be brought again into 
Court. The beſt Way certainly was, for the Court 


to be uniform in at's Reſolutions. " 


That the Depoſit was ſuppoſed to be a proper Pledge 


made it was to loſe it, and Satisfaction enough to the 
Seller, if he was to have the Benefit of keeping the 


pear to be dear ſold ; and conſequently a Bargain not 
made ſeveral Orders in Caſes of this Nature, attended 
ſhip ought not to be decreed againſt one, in order to 


ſhould be diſcharged, whereby others got off from Con- 


 Where- 


luch Depoſit increaſed ; but being thought a ſufficient 


„ 
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Wherefore it was ordered 11 4 Mr. Frederick ſhoula 
loſe his Depoſit of 1000 J. and be Arſe: ox of his 
Contract. 


Cale 216. Pleydell W low and Exh 
8 | trix of John Pleydell, 771 Jai ain 15 d 


| clesfield. 


Randolph Pleyadell and * 
Champneys Pleydell,” Def endants, 
= BN, THE Plaintiff's Bill (inter al.) was to hand the Di | 
and if A. die rection of the Court touching two ſeveral Sums 


without of 400 J. and 400 J. deviſed by che Wal 4 r To 


Iſſue, then 

0 B. this is dell her late Husband. 

good and _ 

muſt be intended, if A. die without Iſue Pn at his Death. 


| The Caſe was thus: John Pleydell Weng no hve by 

the Plaintiff Elizabeth his Wife, had two Brothers, 140 
Defendants Randolph and Champneys Pleydell, and by Will 
dated May 1719 gave all his Money and Securities for 
Money to the dae his {aid Brothers in Truſt to 
pay 200 l. to his Wife abſolutely, and to pay the Inte- 
reſt of all the reſt of his Money to his Wife for her 
Life. After her Death he gave the Intereſt of 400 J 
Part of the Reſidue, to his Brother Randolph Pleydell for 
his Life, then to his firſt Son, payable to him mail he 
ſhould attain his Age of 21; at which Time he was to 

be paid the principal Sum of 400 J. But if ſuch eldeſt 
Son ſhould die before his Age of 21, then the Teſtator 
deviſed the Intereſt of the ſaid jool. to the ſecond 
Son of the ſaid Randolph Pleydell until his Age of 21, 
and then to pay him the principal Sum of 400 J. and 
in caſe of his Death before 2 1, to the third, Srurth Cc. 
Sons of the ſaid Randolph Pley dell | in like Manner. He 


alſo gave the Intereſt of ac Sum of 400 l. to 1 
4 {al 
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{aid other Brother the Defendant Champneys Pleydell for 
his Life; and after his Death the Intereſt to go to the firſt 


Son . of this Champneys until his Age of 21, when the 


principal Sum was to be paid him: But if it ſhould _ 
happen that his firſt Son ſhould die before his Age of 
21, then the Intereſt to be paid to the ſecond Son of 
depegn until h, Age of 21, it which Time che 
principal Sum of 400 l. was to be paid to ſuch ſecond 
Son; but if he ſhould die before 21, to the third Son. 
After which came a Clauſe, Thar if either of the ſaid 
© Teftator's Brothers (the Defendants Randolph or Champ- 
« neys Pleydell) ſhould: die without Iſſue, in ſuch Caſe 
„his Share was to go to the Teſtator's right Heirs”. 


* 7 


And the Teſtator made his Wife Executrix and Reſiduary * 


The Cauſe was heard before the Maſter of "the Rolls, 
who decreed, that as to the {aid two Sums of 400 J. 


and 400 J. if the Defendants Randolph and Champneys 


Pleydell ſhould die without Iſſue living at their Death, 
then the Share of him or them ſo dying ſhould belong 
to the right Heir | of the Teſtator John Pleydell, | and 88 


to the Plaintiff Elizabeth the Executrix; but if it ſhould 
happen that the Defendants Randolph and Champneys 
Pleydell ſhould: die, leaving Iſſue, which Iſſue ſhould 
allo die before the Age of 21, in ſuch Caſe theſe Shares 


mould ſink into the Ræſiduum of the Teſtator's Perſonal 


Eſtate. 


* 


From this Decree the Plaintiff appealed to the Lord 
Chancellor, inſiſting that if either of the Defendants 
Randolph: br Champneys Pleydell ſnould die without Iſſue, 


John Pleydell ; for that the Limitation of this 400 L to 


9 E 


the right Heir of the Teſtator after a Death without 
ſue, was too remote a Poſſibility in Caſe of a Limita- 


his 400 J. ſhould go to the Plaintiff the Executrix and 
reſiduary Legatee, and not to the Heir of the Teſtator 


* 
* 
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ce) Vide (a) nom right Heir of the Teſtator, or to ſuch as ſhull be 


— — — 


tion of Money, for which I cited 2 vun. 349. . 
hurſt and Richardſon, and Love and Mindbam's Caſe, Sig, 
(a) Vide 450. as allo ſeveral others in (a) Pollexfen's Reports, 


from fol. 24. 
to fol. 44. 


Lond Chancellor : There is 2 great Difſeretice between a 
Limitation of a Truſt of a Term for Years in fuch a Man- 
ner as that all Power of Alienation may be wav er 
ed, and conſequently a Perpetuity introduced, and a Li- 
mitation of a Truſt of a Sum of Money, which may be 

ſubje& to more remote Contingencies; for in the latter 
Cale 1 ſhould think a Bond to pay a Sum of Money 

upon the Death of A. B. without Iſſue of his Boch 

(3) Vide the would be good (b), and for the ſame Reaſon the T 
. El. of Money limited upon ſuch Contingency would be al- 
56, ante lowed aflo. However, the Proviſo in the preſent/Caſe 
: muſt be taken and underſtood of a Death without Iſſue 
then living, which is the common Meaning of this Ex- 

preſſion. And though in Caſe of a Derile of Land to 


a Man, and if he die without Iſſue, then to 


viſee, and ſo ſucceſſively to the lateſt Poſterity, yet 


ſuch Conſtrudtion is contrary to the natural Import of the 


Expreſſion, and made purely to comply with the Inten- 
tion of the Teſtator, which ſeems to be that the Land 
deviſed ſhould go to the Iſſue and their Iſſue to all Ge- 
nerations. But notwithſtanding this, it would be very 
ſtrange to put a forced Conſtruction upon Words con- 
trary and repugnant to their uſual Import, and only to 


defeat the Deſign of the Teſtator, by W * 
Eſtate which he intended to give. 


5 But whether this Remainder ſhall go to bind che is 


ET ſo at the Time when either of the Defendants Randolpb 


hn fe 4 and Champnæys Pleydell ſhall die without Iſſue then living, 
let the ee i thereof be reſpited till that Con- 


tingency happens, when it will be Proper to make ſuch 
Heir a Party to this Bill. . 


J. S. this 
would give an Eſtate-Tail, viz; to the Iſſue of the De- 


| 
( 
c 
{ 
y 
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2 veckis ur 15. Hiband & & PF Caſe 217. 


Lord Mac- 


| _ clesfield, 
T. plant Was 2 ey Deviſce 10 the kg Equity will 
Will of che late Sir John Huband, and received Nn 
the Perſonal, together wich the Rents and Profits of Bebe, if ob- 
the Real Eſtate; but in a Suit in Equity touching the wur with- 
ſaid Will, being decreed to be but a Truſtee, he was and upon a 


ordered to account with the Defendant for what he had — 
received of the Truſt Eſtate, and upon the Account was 


reported inbebted 4000 fl to the Defendant ; afterwards 


on an Appeal to che Lords this Decree was: affirmed. 
Whereupon Polley'Rtanding out all Proceſs of Contempt, 


fled beyond Sea, and While he was abroad, an Accom- 
modation was ſet on Fobt, by which it was agreed that 
pollen ſhould pay a ſmall Sum to the Defendant Sir 
Huband, who thereupon was to releaſe and inder 
him from the Credicars of che late Sir Joby B 


Atte cha, Pollen being create with Suits by forte 
of the Creditors bro 


ught his Bill for a ſpecific Perfors 
mance of the Agreement, and that the Defendant 
ſhould, purſuant thereto, indetmnify him againſt the 
Creditors of the late Sir 2 _— dies 


Objefted, That there was. not Glens Reaſon in 
this Caſe to extend the Aid of a Court of Equity in 
Favour of Polley, who had acted an ill Part throughout. 
if, in ſetting up a Title in his own Right, when he 
was but a Truſtee. 24h, In ung: his Back upon 
Juſtice and flying beyond Sea; 34h, In putting the 
Defendants to rei eights and Diffi . detaining 
their juſt 160 them, and chen taking — IA 
of thoſe Difficulties in making them mow: and take 
{mall Sums in Satisfaction 0 much greater; for all 
which Reaſons it was ſaid to be very proper to leave 


the 
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4 
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" Plaintiff to make the moſt at Low of his Comps 
en bur not to bie him the leaſt Ad 1 in NOR... 
d _ tad 3 It ak be tet to have RY in 
the Power of Sir John Huband to make a Compoſition 
of tbis Demand, and to releaſe (if he had ſo pleaſed) 
the whole Debt. It was very lawful either for the Plain- 
of to ask a Compoſition, or for the Defendant! Sit Jahn 
Huband to grant it. Wherefore all that Equity jought to 
guard againſt ; is, only,that no Fraud be uſed in obtaining 
the Releaſe or Compoſition; but this Caſe is ſtronger, 
as it was the 1 Sir John Huland who firſt pro- 
poſed and deſired the Rf to come into the Co 
ſition; on the other Hand An the Agent of Pollen 
put every Thing in a true Light, and the Defendant 
Huband declared he did not deſire to drive the, Plaintiff 
from his Family and Country. Belides, Pollen having 
got. out of the Reach of Juſtice, it might be for. the 
Benefit of the Defendant. to accept of this, though 2 
ſmall Compoſition. So that there being a fair Repre- 
{entation on the Plaintiff' s Side, and a juſt Compliance 
by the Lefendant, and in. a great ti executed by 
the Plaintiff, Let the Defendant Sir Jom Huband, pe 
his Part of the Agreement and indemnify the Pla 
againſt the Debts of Sir' Jobs Huband the Teſtator. 115 


3 


i | Humphreys verſus nalen. 

clesfield, = I ; 
Executor On — a Bill as Seen for the Recovery 4 {ame 
Bil wine: of the Teſtator's Aſſets, wherein it does not appear 


Fr he has any ways proved the Will; the Defendant 


thereby 


he has „Ke demurs, in Regar d the P laintiff has nor ſhewed by his 
* Will in Bill, that be has in aan Court IE bis Tenne Will. 


the Spiritual 

Court; if he 4914-419 yh | 4-4 221 11 | 1 2 Lord 
does, this is 

good Cauſe of Demitrer. Bot it is 4 to deg: he 1 «ary prone the vn. wit 
out ſaying in what Court. See Caſe 220. 2m 


mm r—_— 


25 3 


mn 


tied! Chancellor : The Plaintiff ! 18 very Riff. . W. 
ring been told of this Slip by the Demurrer, not to 
amend his Bill, and if he does not prove the Will be- 


fore he is allowed to proceed here, probably he never 


will; now as the Courts at Law never take Notice 
of a Will, (a) ſo as to allow the Executor to ſue upon 6% See en 


it for any Perſonal Eſtate, until he has firſt proved it in 
the Spiritual Court, ſo it is very reaſonable to obſerve 
the ſame Rule in Equity; indeed in every other Re- 


ſpect, ſaving only as to the Liberty of ſuing, the Exe- 
cutor is compleatly ſo, before Probate; for Inſtance, 
he may 1 or 2 but e not to be allowed 38 


to ſue. 


The Court alte Mr. Goldsbordug h the Regiſter Aw | 
the Courſe was as to this Point? Who anſwered, That 
the Plaintiff ought to alledge by the Bill that be had 
* duly proved the Will; but though he did not men- 
tion in what Court, it would be enough 3 Wenne, 


the Demurrer was allowed. 


The Lord * 38 North, "when he firſt came into this Court, was 


of Opinion, that a Plaintiff Adminiſtrator ought to ſhew by his Bill 


where he had taken out Adminiſtr ion, to the Intent the Defendant 


might be informed in what Court to look for it, which might be void, 
if taken out under a wrong Juriſdiction; © tk wh late the general Allegs 


tion of having duly taken out Admini has been held 


eſpecially where (as on Demurrer) the Cauſe is not then to be ena 


mined, but the Plaintiff muſt ſhew his Letters of Adminiſtration at the 
Hearing, So ſaid and determined by the Ford Jong in Og: ara 
Stone verſus 8 the 1 3th of December 1732. 

Quære, 


- 4 a 
„ 


Whether hate is any DNS, © as s to thi Point benen 
inn Re * 


g bed” 
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Attorney General at h ay 
Relation of Folkes an Appeant 
Battely. \ 


Sutton and Payman, 
Caſe 219. / 1 MEG Domo Procerm) ente 


One ſeiſed of 
| ſome Lands HIS was an Appeal to the Houſe of Lords from 


hg * an Order (a) made by the Barons of the Exchequer, 
. que Truft of by which they allowed the Reſpondents Plea to an In- 


other Lands, 


cviſes them formation brought for eſtabliſhing ſeveral Charities given 
to 4. for by the Will of John Sutton out of ſome Lands in Suffolk, 


wander to Wherein the Teſtator had only the Truſt or equitable In- 


bis firſtand tereſt, and out of the Chequer-Inn in Holborn, wherein he 
in Tail had the legal Eſtate ; all which Charities were to take 


— Male, (going Affect upon the Death of the Teſtator's Nephew Thom: 


no farther) 


and after Sutton without Ifſue Male of his Body. 
A. 's Death 


without Iſſue Male, chen to a Charity. A. is Tenant i in TM until "ny ds ans. to 


the Truſt Eſtate. (a) Feb. 10. 7 Geo. 


* £ CS : 


— 


„e by the Will, had ſuffered a Common Ka ok and 
4  rhertby barred the Charities,” b 


The 66 claimed ws ide feed the 
ppellants under the Chatities. And the Queltion 
was, whether this Will gave an Eſtate Tall in the Pre. 


miſſes to Thomas Sutton the Teſtator's Nephew? 


This Caſe was argued at the Lords Bar, on Wed: 
neſday the 20th of December 1721, and on the Will 
Was chus: 5 | 


Eſtate of the — in —— and only of 15 
I Truſt 


Reſpondents, | 


The Plea' to this . was, „That lane 5 
5Smton the Teſtator's Nephew being Tenant in Tail 


John Sutton the relates ſeiſed in Fee oy = leg - 


— 
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Truſt or equitable Eſtate of certain Lands in | 
which, he had formerly purchaſed in the Name of his 


Brother Thomas Sutton, and which on his ſaid Brother's. 


Death, had deſcended to his Son. (the Teſtator's Ne- 
phew) Thomas Sutra, by Will dated July 1696 charged 


all his Eſtate with the Payment of his Debts, and di- 


rected his Nephew and Truſtee Thomas Sutton, to con- 
vey his Suffolk Lands to the Uſe of his Will. Then he 
deviſed all his Lands in Suffolk, and the Chequer-Inn in 
Holborn, to his Nephew Thomas Sutton for Life, and 
afterwards to the firſt Son, or Iſſue Male of his Body 
lawfully. to be begotten, and to the Heirs Male of the 
Body of ſuch firſt Son, Remainder to his ſaid Nephews 
ſecond Son, and his Iſſue Male in Tail, (not carrying 


the Limitations over to his third or other Sons) and af- 


rerwards came this Clauſe, (viz.) That immediately af- 
ter the Death of the Teſtator's Nephew Thomas Sutton 


without Tue Male af bis Body, the Premiſſes ſhould go 


to Truſtees for Charities, 


Thomas Sutton | the N ephew ſuffered a Recovery and 
died without Iſſue, upon which, whether the Recovery 


. * 


barred the Charities, was the Queſtion? 


Suffolk, 


755 


For the Appellants it was urged, that it was moſt 


manifeſtly the Intention of the Tellator, that his Ne- 
phew Thomas Sutton (who was obſerved not to be Heir 
at Law to the Teſtator) ſhould have no greater Eflate 


in the Lands in Queſtion, than for Life only; and ac- 


cordingly the Eſtate. was expreſly limited to him for 


and during the Term of bis natural Life, with Remainders 


tended there were any Words in this Will, which could 
Pollibly in a Deed have created an Eſtate-Tail. in 
Thomas Sutt on if therefore any ſuch was created, 
ir muſt be by Implication or Preſumption of the Te- 
ſtator's Intention, and not by the legal Import or Con- 


to his Sons as Purchaſers; that it could not be pre- 


ſtruction 


1 
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ſtruction of the Words themſelves ; but ſuch an Impli. 
cation was molt directly contrary to the expreſs Decla- 


unn... 


ration of the Teſtator in almoſt every Branch of the 


will, as well as deſtructive of the Charities intended 


by him to be eſtabliſhed for ever. That the Will (par- 


ticularly as to the Lands in Suffolk, the legal Eſtate 


whereof was veſted in the ſaid Thomas Sutton in Truſt 
for the Teftator) was only a Direction and Appoint- 
ment in what Manner the Truſtee ſhould convey his 
Eftate, ſo as beſt to anſwer his Intention; and no Con- 
veyance thereof having ever been made by the Truſtee 
purſuant to ſuch Direction expteſly given for that Pur. 


poſe in the Will, the 'Trult {till remained to be carried 


into Execution by the Direction and Authority of a 
Court of Equity, which it was hoped would be ſo done 
as to give an entire Effect to the Intention of the Te- 
ſtator expreſſed in the ſeveral Limitations contained in 
the Will; and not in ſuch a Manner as would put it 
in the Power of the Truſtee, who ought to have pur- 
ſued the Teſtator's Direction in the Eſtabliſhment of 
the Charities, to deſtroy them at once, and thereby 
render uſeleſs and ineffeQual the greateſt Part of the 
Proviſions made by the Will. e 


That this Caſe was to be compared to that of Mar- 
riage Articles for ſettling Lands on the Husband and 
Wife for their Lives, Remainder to the Heirs Male of 
the Body of the Husband by the Wife, where the Court 
in ordering the Settlement would vary from the Words 
of the Articles, and limit the Eſtate ſtrictly to the 
Husband for Life, and afterwards to the firſt and every 
other Son. e , 


Laſtly, That here were no Creditors or Purchaſes 
for a valuable Conſideration, who could be affedted, 
were the Conſtruction contended for, to prevail 


[ 


_= 


Will, where an Eſtate for Life is limited with (4) Re- 


{ 


_— 
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I argued on the other Hand for the Reſpondents 3 
This Cale may be reduced to few Words, (viz.) one 
ſeiſed in Fee deviſes his Lands to his Nephew for Life, 
Remainder to his firſt and ſecond Son in Tail Male ſuc- 
ceſſively, without carrying the Limitations farther to 
his other Sons; and after his {aid Nephew's Death with- 
out Iſſue Male of his Body, then the Remainder over 
to Truſtees, for Charities. = n 


The Queſtion is, Whether the Nephew (who never 
had any Iſſue Male) by ſuffering this Recovery has barred 
theſe Charities? and I humbly apprehend that he has. 


I will begin 4 Notioribus, and from what every Body 
muſt admit: If I deviſe an expreſs Eſtate to A. for Life, 
Remainder to, the Heirs of his Body, it can be no 
Queſtion, but that 4. (notwithſtanding the expreſs 
Eltate deviſed. to him for Life) has yet an Eſtate- 
Tail veſted in himſelf; for it is a Rule to which every 
one muſt ſubmit, that in all Conveyances by Deed or 8 
(% Vi 
mainder mediately or immediately to the Heirs (or Heirs nh as 


| | | ter verſus 
Male) of the Body of the Grantee or Deviſee; this £37 * 

4 2 2 . 004779198 
velts an Eſtate-Tail in ſuch Grantee: or Deviſee, and ver. right, 
the Words [ Heirs, or Heirs Male of the Body ]are Words 39. 
of Limitation. . Bag Tn 963 


My next Step ſhall be to ſhew that if I deviſe Lands 
to 4. for his Life, Remainder to the Iſue Male of the 
Body of 4. this is an Eſtate in Tail Male to 4. becauſe 
the Word | Iflue] takes in all Iſſue proceeding from 
the Body of 4. chough for ever ſo many Generations 
and to the lateſt Poſterity. This was determined by all 
the Judges in the Exchequer Chamber, in Lord Chief 
Jultice Hale's Time, in the Caſe of King verſus Melling, 
„% ᷑—Üð;ͥ LL , * 
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1 Vent. 214, 225. 2 Lev. 38. Where one deviſing 
Lands to A. for Life, Remainder to his Iſſue Male by 
his ſecond Wife, it was adjudged an Eſtate-Tail in 4. 
and that his Recovery barred all the Remainders. 


A m—_y 


| 2 zal, Where Lands are deviſed to 4 for Life, and 
no expreſs Eſtate to his Iſſue or Iſſue Male; but it is 
only ſaid, in Caſe A. dies without Iſſue Male, then to 


B. in this Caſe by neceſſary Implication A. has an E. 
ſtate-Tail ; becauſe though he has an expreſs Eſtate for 
Life, yet it is as fully expreſſed in the Will, that until 
A. dies without Iſſue Male, B. ſhall take nothing ; and 
therefore for mere Neceſſity, the Iſſue Male of 4. after 


his Death muſt take the Lands; conſequently it is 
the ſame as if the Premiſſes were deviſed to 4. for 
Life, Remainder to the Iſſue Male of 4. which makes 


an Eftate-Tail in a Will to 4. in Caſe he at that Time 


had no Iſſue Male. And for this I would beg leave 


Son William ſhould have no Iſſue Male, then to the 


to cite 9 Co. 127, 128, (Sunday's Caſe); where one 
deviſed his Lands to his Son William, and if his 


Teſtator's next Son; this gave an Eſtate in Tail Male 
to Williams ; ſo in 1 Vent. 230. Lord Chief Juſtice Hale 


ſays, that the Words [In Cafe A. dies without Iſſue 

Male] give an Eſtate-Tail to 4. to which Purpoſe his 

Lordſhip there cites Burley's Caſe; and in 1 Mod. 54. 

in Love and Windham's Caſe, it is ſaid by Chief Juſtice 
e 


Kelynge, that in a Deviſe to A. for Life, and if A. die 


without Iſſue, then to B. theſe Words give 4. an E- 


The next thing to be conſidered is, whether the Li- 


mitations inter poſed to the firſt and ſecond Son of the Ne- 
phew Thomas Sutton in Tail Male, make any Alteration 


in the Caſe? Now plainly they do not; for by Virtue 
of the Words [after the Death of the Teſtator's Ne- 


1 


— 


phe 


— . a. ies ood 
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hs without Ie Male of TY Body | an Bflare-Tail | is 
created in A. and in Caſe he has Iſſue a Son, then that 
Eſtate which was before cloſed in him, ſhall open, to ler 
in ſuch firſt Son to take. Thus was Lewis Bowles's Cafe, 
11 Co. 80. where a Man in Confideration of Marriage 
covenanted to ſtand ſeiſed of the Premiſſes, to the Uſe 
of himſelf for Life, Remainder to the Uſe of the firſt 
Son of the Body of "hi and his Wife in Tail Male, 
Remainder to the ſecond Son in Tail Male, Remattider 
to every other Son of that Marriage in Tail Male, Re- 
mainder to the Heirs of the Body of the Husband ; this 
was adjudged a veſted flare Tal m the Huſpand, bur 
that upon the Birth of a Son, the veſted Eftate-Tail 3 in 
the Huſband would divide, and let in the Remainder 
in Tail to the Son. 80 m the principal Cafe, until the 
Teſtator's Nephew Thomas Sutton had a Son, and while 


this was a Contingent Remainder”, as to fach Son, the 
Eſtate-Tail reſted in the Father. SA 


But beſides wine 1 baue We Ry is a Caſs 


expres 1 in Point, (u) that of (a) Langley verſus Bala. 655. . Vide 
win, referred out of Chancery to the Jud 


ges of the ante 59. 
Common Pleas, during the Time of the Lord Trevor's 
Preſiding in in chit Court, where there was a Deviſe to 

4 for Life without Waſte, with a Power for him tc 

make a Jointure, Remainder to His firſt, ſecond, and fo 

to his ſixth Son, (and no farther) after which followed 

the ſame Words as here, If . ſhould die without Iſſue 
Male of his Body, then to B. in Fee; and in that Caſe it 

was reſolved by all the Judges of C. B. that there bemg 

no Limitation beyond the Fxth Son, and for that there 

might be à ſeventh, who was not intended to be ex- 
cluded,” therefore to let in the ſeventh and fer 
Sons to take, (but fill to rake as Iſſue and Heirs 

the Body of A. in. Tail by Deſcent and not Purchaſe) 
the Court held the Words [in Caſe 4. ſhould die with- 
out Ifſue Male of his Body] did, in a Will, make an 


Eftate- 
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(a) Ante 54. 


Deviſe to all the Sons in Remainder, ſo that the Words 


Eſtate-Tail. This was a ſolemn Cale N in * 


very Point, and liable to all the Objections which can 
be made to the preſent one, (vix) that there was an 
expreſs Eſtate for Life deviſed to 4. notwichſtanding 
which, theſe Words [in Caſe A. ſhould die without Iſſue 


Male} were adjudged to give him an Eftare-Tail. 


Your Lordſhips will give me. aw to K us 
there is an apparent Difference between this Caſe of 
Baldwin and Langley, and that of (a) Bamfield and Pop- 


bam, which is wrong reported in Salt. 236. for there 
the Deviſe was to 4. for Life, Remainder to his firſt, 


Vc. Sons in Tail Male ſucceſſively, extending to every 
Son that thereafter might be born of the Body of. 4. 
(ſo that if A. ſhould — had ever ſo many Sons, they 
all would have had a Poſlibility of taking) and then came 
the Words and if A. ſhould die without Iſſue Male of 


his Body, then to B.] Here it was adjudged: that theſe 


Words ſhould not make an Eſtate in Tail Male by Im- 
plication in 4., becauſe, there was no Occafion for ſuch 
Conſtruction, ſince every Iſſue Male might take by the 


[in Caſe 4. ſhould die without, Iſſue Male] were to be 


intended ſuch Iſſue Male; and ſhould not, when vain- 


ly inſerted, and when they could not operate or be of 
Uſe, merge and deſtroy an expreſs Eſtate for Life; but 
in the principal Caſe, theſe Words have their -Ule, 
(vi. ) to let in the Third and every other ſubſequentSon 
born to the Teſtator's Nephew Thomas Sutton, — there 
fore ſhall make an Eſtate- Tail by Implication in him. 
Beſides this Caſe is ſtill ſtronger from the particular 
penning of the Will, the whole Tenor whereuf 
ſhews it to have been * Teſtator's Intent to give an 
| Eftate in Tail Male to Thomas Sutton the Nephew, it being 
{aid in one Part of the Will, that if the Nephew ſhould 
refuſe or omit, within a Year, | to re he 4 E- 
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fate in the Suffolk Lands (the legal Eſtate of which 
he was entitled to as Heir to the Teſtator's Brother 
and Truſtee) to the Uſes in the Will mentioned, tben 
the Gift to him the ſaid Nephew, and the Heirs Male 
of his Body ſhould be void; which plainly ſhews that! 
the Teſtator himſelf thought he had given the Premiſſes 

in Tail Male to his Nephew, by Words tantamount, 

or importing the ſame, as if given to him and the 
Heirs Male of his Bod. WE 
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Again, the Conditional Proviſo annexed to the De- 
vile that he ſbould do no Waſte, is an Argument he in- 
tended him an Eſtate-Tail; for if the Teſtator had 
given a bare Eſtate for Life, he, of courſe, could not i 
have done Waſte, but had been puniſhable for it by the 
next Remainder- man in Tail or Fee. Alſo the other 
Proviſo that the Nephew ſhould not alien, or endeuvour 
to alien, ſhewys that the Teſtator intended him more than 
an Eſtate for Life, for otherwiſe he could not alien; 
but when the Teſtator' recollected that he had given him 
an Eſtate-Tail by Virtue of which he had a Power to 
alien, he thought it neceſſary to annex a Condition 
which he might imagine a good one, and would really 
be ſo, to reſtrain a Feoffment and (a) Diſcontinuance, (a) « Ing. 
but not a Recovery. ref; 14 el 123. 
n | 


As for the Remainder to the Charity, that being ſub- 
ſequent to an Eſtate-Tail, was plainly at the Mercy of 
the Tenant, in Tail to bar by a Recovery; for ſo are 
all Eſtates ſubſequent to an Intail, unleſs ſuch as are 
in the Crown, whether they belong to Charities, 
Infants or Feme Coverts; and if the Law were other- 
wile, the greateſt Inconvenience would follow, Per- 
petuities would be introduced, and it would become 
ulual in Settlements of great Eſlates, after a Limitation 
to all the Male Line, to give them to a Charity, by 
Vhich Means a Perpetuity would be created, ſince none 
eee 9 H —̃ wouls 


— 
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(a) See this 
Caſe cited 
2 Vern. 428. 


would buy it the Charity could not be barred, This 
was the Caſe of Sir (a) Gilbert Gerrard' verſus Godfrey 
Woodward, where Sir Gilbert married one of the Co- 
heireſſes of Sir Thomas Spencer of Yarnios in the 
County of Oxford; but the Eſtate being veſted in Tru- 


ſtees "> the Lady Gerrard in Tail, Remainder to a 


Charity, Sir Gilbert and his Lady ſuffered s Recovery 
to the Uſe of Sir Gilbert in Fee; and Sir Gilbert and his 


Wife afterwards dying without Iſſue, the Heir General, 


or Aſſignee of the Heir General of Sir Gilbert, brought 
a Bill in the Exchequer againſt the Truſtees and againſt 
the Charity, for a Conveyance of the Legal Eſtate, 
which the Court of Exchequer decreed accordingly, tho 


to the utter Defeating of the Charit. 
As to the laſt Point in this Caſe, that of the Truſt 


only a Truſt, a Creature of Equity, and a Direction 
by the Teſtator to convey this equitable Intereſt, ac- 


cording to the Limitations in the Will, Equity will 


mould it in ſuch a Manner, as beſt to preſerve the In- 


tentions of the Party, and have it ſo conveyed, as that 
the Nephew may never have it in his Power to bar 
either his own Sons or the Charity; that without Equi- 


ty, neither the Nephew nor any other can come at the 


very Words of the Will, ſuch Words, if in a Deed, 


of the Body of the Husband by the Wife; in which 


legal Eſtate, and for Equity to aſſiſt in deſtroying a Cha- 


rity is ſaid to be hard. That Equity muſt do ſome- 
thing to Aid the Will, is plain; for if a Convey- 


ance of the Truſt Eſtate were to be ordered in the 


will not convey an Eſtate-Tail to the Nephew, but 
there muſt be the Words [Heirs Male of the Body of 
the Nephew, | and this Will containing a Direction to 


_ convey, is inſiſted to be executory, and compared to 


Articles to ſettle Lands upon a Marriage on the Husband 
and Wife for their Lives, Remainder to the Heirs Male 


2 | 7 


. A 
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Caſe it has been adjudged, (and particularly in the great 
Caſe of (a) Trevor verſus Trevor) that when Equity is to (e) Ante 
order the Settlement, it will decree an Eſtate for Lite 
to the Husband, with Remainder. to Truſtees to ſup- 
port contingent Remainders, Remainder to the firſt 
Son, Oe. in ſtrict Settlement, and not impower the 
Husband to break it the very Moment it is made, which: 
in the principal Caſe is urged to be the ſtronger, as 
here is no Purchaſer, or Creditor likely to ſuffer. by ſuch: 


[1:3 


1 


f 
+ 3 


To which I anſwer, that were this the Caſe of Ar- 
ticles to ſettle Lands on Marriage on the Husband for 
Life, Remainder to the Heirs Male of the Body of the 

Man by the Woman, the Conſtruction Equity would 
put upon it, would be, to have the Lands ſettled (after 
an Eſtate for Life to the Father) upon the firſt, Wc. 
Son of the Marriage; but there is a wide Difference 
betwixt Articles and a Will. A Will is the voluntary a 
Ad and Diſpoſition of the Party, but Articles of 
Marriage are made upon a valuable Conſideration. 
In caſe of Articles, two Parties are contracting toge- © 
ther, and making a Bargain, and come to have an Ex- 
ecution thereof decreed, under which Circumſtances 
the Court cannot do Juſtice, without going according to 
the Meaning of each Party. It is then a Thing in Fieri, 
and in its Nature perfectly executory; but in caſe of a 
Deviſe, though of a Truſt, yet it is to be conſtrued by 
the ſame Rules as where an Eſtate is deviſed, elſe it 
would breed the utmoſt Confuſion, none would know 
how to adviſe, or what Opinion to give on Wills, 
where very often the Truſt Eſtate is out of the Devi- 
lor ; it would be ſtrangely inconvenient. if che Deviſee 
under the ſame Will, by the ſame Words, and in the 
lame Clauſe too, ſhall at Law be Tenant in Tail, and 
in Equity conſtrued to be Tenant for Life only, 


With 


e 


2 nat R 
2 


- td. 


(a) Ante 
142, 
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With regard to the directing Clauſe in the Will, that 


the Truftees ſhould convey, that can be no Handle for 
a Court of Equity to make a different Conſtruction of 
a Deviſe of a Truſt, than it would of a Deviſe of 
an Eſtate; for every Deviſe of a Truſt implies a Direc- 


tion to the Truſtees to convey the Premiſſes in Manner 
as the Will diſpoſes, Et expreſſio eorum que tacite inſunt 


nihil operatur; and as the. Remainder in Fee to the Cha- 
rities, is admitted to be well barred with reſpect to 
the Chequer- Inn, wherein the Teſtator had a legal Eſtate, 


ſo was it intended by him that both ſhould go and be 


enjoyed together. In the Caſe of Bale and Coleman (4) 
decreed by Lord Harcourt in 1711, where a Man deviſed 
his Lands to Truſtees for Payment of his Debts and 
Legacies, and after ſuch Debts and Legacies paid, the 
Truſtees were directed by the Will to convey the Pre- 
miſſes to 4. for Life, with Power to make Leaſes for 
99 Years, Remainder to the Heirs Male of his Body, 


though this was but a Truſt and a Direction to convey, 
and though the Queſtion aroſe upon a Will, and an 


expreſs Eſtate was given to 4. for his Life, with Power 
to make Leaſes for 99 Vears; yet was it decreed, that 
an Eſtate-Tail paſſed by the Will to 4. And in this Caſe 
the Court having taken a Diverſity between a Direction 
by a Will to convey and Articles in Conſideration of 
Marriage, held that in the latter Caſe only, Equity, 
which was to execute the Articles between the contend- 
ing Parties, would go according to their Meaning and 


Intention, without having a ſtrict Regard to the Words. 


Upon the whole, For theſe Reaſons, and in re- 


gard to ſo many and great Authorities, the Reverſing 
of which would ſhake the Titles of many Subjects of 


this Kingdom, I am to pray your Lordſhips that the 


Order of the Court of Exchequer may be affirmead. 


2 — Where 


4 
| 
I 


\ 
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Whereupon, after the withdraw ing of the Counſel 
from the Bar, all the Lords agreed, that as to the Che- 
quer- Inn wherein the Teſtator Sutton had a legal Eſtate, 
the Recovery was clearly good and barred the Charities; 


But with regard to the Truſt Eſtate in the Suffolk 


Lands, and which the Will directed ſhould be ſettled to 


the ſame Uſes as the Cheguer- lun was deviſed, ſome of 


their Lordſhips doubted, that there being a Dir q 


for the Truſtees to convey, this gave a Handle to a 
Court of Equity to interpoſe, and if the Court was 
to interpoſe, it was fit and reaſonable to help the 
Intention of the Party, which was but imperfectly ex- 
preſſed in the Will; that this Aſſiſtance ſhould be given 


m reſpe& to the Remainder limited to the firſt and ſe- 


cond: Sons of the Teſtator's N 
ordering an Eſtate to Truſtees 


e Thomas Sutton, by 


theſe Remainders to the firſt and ſecond Son; that none 


Nephew, and ſo to put it out of his Power to bar 


could blame the doing of this, which was an apparent 


Compliance with the Teſtator's Intent; and as the Cha- 
rities were intended to take Effect in caſe only the Ne- 
phew ſhould die without Iſſue Male, it would be equal - 

ly juſt to preſerve and aſſiſt ſuch Intention by limiting 
a Remainder to every other of the Sons of Thomas Sut- 
ton the Nephew as to the Truſt Eſtate, and then a Re- 
mainder to hπ§ g t ·˙ .. HT 59 20D 


— 


But other Lords differed, being of ee that 
Equity, as to Limitations of Eſtates or Truſts of Eſtates, 


be highly inconvenient, and occaſion the greateſt Un- 
certainty, and moſt precarious Determinations of Pro- 
perty ; particularly the Lord Harcourt cited the following 
Expreſſion of Mr. Iuſtice Twiſden, who, when à Matter 
was preſſed in Behalf of a Charity that he thought to 


—_ bk 


ought Sequi legem, and that were it otherwiſe, it would 
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be 8 Law, hen 1 like Geri wel but will no 
fteal Leather to make Jour Men Shoes. 


Howbver, ſome of the Laken Gfteriag 10 phin 
the Biſhops made a Majority for reverſing the Order 
of the Court of Exchequer as to the whole, which 
was thought not to be very miſchievous, as the Order 
of that Court was but to allow the Plea, and conſe- 
quently the Reverſal thereof did only put the Reſpon- 
dents to anſwer over, re nen the Ribe 
my ways e. them e 64 ao e 


e Ws 
* 2 N ER , 
* 4. Lis * 
* 


Caſe 220. | Comtber's Caſe, j | hs 7 


Lord Mac- 3 ö 5 REAR ©: „ 
clesfielt. 

An F. THE Plaintiff brought a Kei. EL 4 to eving an 000 
ing de. E. 1 Decree obtained againſt the Defendant. by a 


to revive a Plaincif 8 Leher about 3 Years ſince. 


Decree, muſt e 
roved the 
Will ; and there being 110 Netabilia un divers Dioceſs, ir be ſhews Proof of de woll in 


the Spiritual Court of one of the Ordinaries, this is not good ; ; bps. in ſuch Caſe the. Proc muſt 
be in the Court of the Archbiſhop.” | h 
"$4 1 FIG 12 e 
wn” kg 9 of this 3 3 by d p Houſe of ** the 
' Defendants anſwered, and on the 29th of January 1732, the Cauſe by 
the Name of the Attornq Gmeral verſus Young & a (Payman' being 
then dead) came on in the'Extchequer, where the Barons decreed, that 
the Recovery ſuffered by the Teſtator s Nephew Thomas Sutton of the 
Truſt Eſtate was void, the ſame being contrary to the Truſt created by 
the Will of John Sutton, and for that there had not been any Convey- 
ance of the ſaid Premiſſes to Truſtees purſuant to the Directions in the 
ſaid John Sutton's Will, and that the Ben ſhould' convey to the 
Truſtees for the Charity, and awarded a perpetual Injunction” to quiet 
them in the Poſſeſſioon. 

With reſpect to the Che quer-Jun, the Court retained the Information 
with Liberty to either 5 the Parties to aſcertain their Title by Trial 
at Law; upon which the Suttons (who claimed under the Recovery) 
brought their Ejectment in the Court o Age which was tried in 
Hillary Vacation 1735, and the Jury found a ſpecial Verdict, viz, the 
ſaid Jobn Sutton's Will, and all Facts Deerbr ) to bring the Matter of 
Law before the Court z and in Eaſter Term 1737, the "ſpecial, ow 
was argued ; in the Term following the Court gave Judgm 
Leſſors of the Plaintiff, being of 07 pinion that Thomas Sutton 22 Ne 
phew took an Eſtate- Tail in the Chamuet les, and on the 22d of Jun 
1737, the Court ordered the Tenants to attorn, Se. to the Suttons. 
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for this being a Sri. Fa, to have an Execution of a De: OM Wel 
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The 1 diesel! in br to "ay $i, Fa. that FU 
Plaintiff's Teſtator "as he: had recovered this Decree 
lived 15 Years in the {ame Town with the Defendant, 
= never asked him for. the Money; but on the con- 

rary told him that he ſhould never be troubled for it, 


and that he acquitted bim thereof, (without ſuggeſti 


any Deed or Writing for that Purpoſe.) - Alſo the De- 
fendant farther pleaded, that the Plaintiff in the origi- 


nal Cauſe (who appeared by the Sci. Fa. to be ſince 


dead) died poſſeſſed of Bona Notabilia in two Dioceſes 
within the Provinee of Canterbury, viz. in thoſe of Chi- 


cheſter and London; and that the Executor having 


proved this Will only in the Archdeaconry of | Surry, 
luch Probate was void, and that therefore ws dend not 


to be admitted to ſue. 


* was mn for the Plea, that Aged an en 


ht releaſe before Probate, yet he could not fue; and 
hn the (4) Courts of Law or Equity took no Judicial (a) Vide arte 
Notice of any Executor until he had proved the Will, 2 7 | 
for which Reaſon, if an Executor ſhould d. die before Pro- 2 Ingle- 
bate, leaving an Executor, this Executor would not. 1 
o to the firſt Teſtator, but an Adminiſtration! muſt be 
granted de Bonis non, r. Whereas if the firſt Execu 
tor had proved the Will, then his Executor would have 
repreſented the firſt Teſtator; and that if the Will Was 
not duly. proved now, in all Likelihood it never would; 


cree, here was to be no Bill; but after reviving the Suit 


be common Pcs ould us ir the Freuen 
the Deen ee e e 


$1 
1577 


Lord Gul; if this had "GH an AT on oy 2 
granted by the Archdeacon or Ordinary where ite, 
were Bona Notabilia in divers Dioceſes, the Adminiſtr 


of 
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tion had been merely void; for the Adminiſtrator re- 
ceives his Reght entirely From: the Adminiſtration, "but 
the Right of the Executor is derived from the Will, 
and not from the Probate, as appears from an Execu- 
tor's having Power to releaſe or aſſign any Part of the 
Perſonal Eſtate before Probate; and a Defendant at Law 
cannot plead to any Action brought by an Executor, that 
the Plaintiff has not proved the Will; though it is true 
he may demur, if the Plaintiff n not in x tis err 
tion ſhew the Probate, | 


OO. EY 


8 * 
1 * 


"However, let not the Plaintiff 3 in this Sci, Ea. pr dial 
any farther in his Suit without ſhewing the Detendan 
a ſufficient Probate of the Will, and without the far- 
ther Leave of the Court, in ReipeB of hs ho Og of 

the Demand. ONE 1 


n 
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Caſe 221. 


Middleton verſus Lord Onſiou & al. 
At the Rolls. . Np: 15 59 : a 


Gon the (NE Mr. Hockenel married one of the Daughters and 
of the Wife Coheirs of Mr. Middleton without the Conſent or 
An - 


Truſtees, Privity of her Relations, and being much in Debt, 
and in order abſconded in privileged Places, for fear of his Cech. 


to a Compo- 


ſition with tors, but being a young Gentleman in Hopes of ſome 


rap, 4 E mployment, and his Wife entitled to a portion of 


= ditors, the about 5 or 6000 J in the Hands. of her Truſtees, ſhe 


14 Faro e with her Truſtees petitioned the Maſter of the Rolls, that 


Truſt Mo- they might make Propoſals to Mr. Hockenel's Creditors 


ney 0% touching the Compoſition of his Debts, and that there- 


Creditors upon the Truſtees might be at Liberty to apply any Sum 
ſenting to not exceeding 500 J. for that Purpole; and Mrs. Hocle- 


* nel the Wife being in Court, conlented that the Truſtees 
ow 7 ny „ eb HH ſhould 


14 | private 
=” Notes, Ec. taken by any 10 the e for Part of der das, beſides their Share wi 
the reſt of the "OR", will be ſet aſide. | 
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ſhould diſpoſe of. 50a L of her x Portion for the e Purpoſes 
aforeſaid. Lo 4 


"Dad = ha Credit bs 40 10 2 8 of: bat! 
Fifty) ſigned the Deed of Compoſitioh''to take 7 s. 6 d. 
in the Pound; but about Seven of the Creditors. (being 


the le them) delayed the Execution of the 


Deed of Compolition until be lat Day, and then exe- 


cuted it; but at the ſame Time took Notes and Bonds 


from Mr. Hockenel, to pay the reſt of the Money at a 


future Day, ſome of which were poſtdated, and bow 


Date after the Deed of Compoſition, "ſome made to 
other Perſons in Truft, and -others made Payable to the 
Creditors or Order by way of Promif ory Notes; and 
in the Deed of W the Petition and the Or- 
der of Cn were ted n 


„ 
„ * x „ #,' 
. 55 
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m_ now Mrs. Hockonel ps * Falle ' 3 


the Maſter of the Rolls, that the e 0 deliver 
up and. Ae uh; thelo. Securities, 


2 * 119 8 F1 LS 
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Gur; 1 ſhould, not, nor 100 ol Pa — 0 0 


honeſt Creditor to compound his Debt; but when they 
have compounded and agreed to accept of 7 4. 6 d. per 
Pound, —. by Suggeſtions that Mr. Hockenel: was to 


have his 1 have induced the Court to give. way, 
and the Wife to conſent that Part of her Portion, which 
was not before liable to theſe Debts, ſhould be applied 


to this Purpoſe, and have prevailed upon the, Truſtees 


to give away Part of the Portion to the Creditors, 'and_ 


afterwards, on the laſt Day mentioned i in the Deed 0 
Compoſition (which ls be that the whole, D 
ſhould be void wt ſealed by all the $50 15 by 
luch a particular Time) have come in to take e 
tage of the Neceſſities of the Husband, and to 
underhand ſecurities; as they thereby defeat the In- 


tent of, the Order of Court — Fs; Truſtees | 
9 K 8 to 4 


gain theſe 
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3 co 3 a0 they diſappoint the Wife, PER a 

Hopes of like "Husband's s Liberty, conſented "that Pare 
of her Portion ſhould be applied to the Diſcharge of 
his Debts, and as they fruſtrate the Intention X* the 
Truſtees, who in Confidence uf the Husband's. having 
his Liberty, have paid away Part of the Portion to- 
wards the Debts ; this underharid Dealing of the Cre- 
ditors is à Fraud on the Wife, on the Trafices, and on 
the Court; for which Neaſon let all fuch Securities be 
ſet aſide and debvered up * he Roget's £0 bens _— 


Lyn 95 eee 4 r . 3 2 ihe. 
Caſe 2. "og lau in, ve el s "Holm we 
clesheld. = 1 


One alters a Tus Plaintiff e wich 5 e to 


—_ him a Houſe for 640 l. and by Conſent of. both 


Hand for Parties an Attorney was employed to make a Draught 
the purcha- 
ing an E. Of the Conveyance; which the Attorney nn 


ow, 2 prepared and ſent to the Defendant, who made ſe- 


ing to take Veral Alterations therein, and delivered it back to the 


Sauce Attorney to be ingroſſed; wher a Time was ap- 


Frauds, tho pointed for the Plaintiff and Defendanr to meet at a'Ta- 
the cr 


mfrerwards vern to execute the eng, nd 8 We to > Py | 


executed the the Money. | N 
Conveyance . 


and cauſed it to be int 


© it 


8 of ach 8 
. 


The Plaintiff bak biy Aterrcy & catne to he Thietn 
where the Plaintiff executed the Writings, and: having 
got the Conveyance r egiftred the Houſe being in Mid: 
dleſex) brought this Bill againſt the Defendant” 1 to com- 
pel hint to pay the Purchaſe Money. 


As to ſich Part of the Bill, as fob t to 0 ee the 
Deiender to accept the Purchaſe an 1 pay the Money, 
the Defendant pleaded the Statute of Frauds and Fer- 
juries, and ſaid, That neither 25 nor any by him 
4 * lawfully 
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hoful aber bd ed any Wiitng A 
ment, 1 The m Relig to goes 
Purchaſe, or Amin tor che Defendant 12 _—_ WE 
thereto. WO 51 
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For ther FRA SA it was 5 b + nes 0 Dae 
darit's Ahkering the Draught with his owti Hand, was as 


a Signing, it not being material to what Part of the 


Draught he had ſet his Hand, and in this Caſe the 
Contract muſt be looked upom as carried into Execution, 


be Plaintiff having executed the Deeds of 1 


and regiltted chem in the prope. Office. | ©: 


To which it was feel "Hat the Werds prints 
that the Party, or ſome perſo by him lawfully. au- 
thorized, ſhould ſign the Writing; and though the De- 
fendant hat altered the Draught with his own Hand, 
yet this could not be called a Signing; that the Statute 


requires Signing as a- material eme which is 
not to be diſpenſed with in Equity, any more than at 


Law; that if the Defendant had himſelf wrote over 
the whole Deed with his own Hand, without ſigning it; 
this had not been ſufficient, for the Statute has made 


Signing abſolutely Neceſſary for the Completion of the 
Contract; for which Purpoſe I cited the Caſe of 8 bel 


verſus Potrer. 


Lord Gan Unleſs in nick nic FD where 


there has been an Execution of the Contract by. entring 
upon and improving the Premiſles, the Party' 8 Signing 


the Agreement is abſolutely neceſſary for the Compleat- 


ing of it; and to put a different Conſtruction upon the 
Act, would be to repeal it; as to what has been inſiſted 
upon in Relation to the Plaintiff the Vendor's 'executing 
and regiſtring the * this indeed looks e on is 
5 P aintift's 


5 Determine at the Roll Tri rin. 1719. on the very fume Point. 
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Plaintiff 's Side, but is all of it immaterial, with Re. 
ſpect to the Defendant, to whom the other could not 
convey Or veſt an Eſtate in him againſt his Will: It 


tiff and the Defendant, that 12 latter might be off at 
any Time, on paying the Charge of preparing the Wri- 


is true, the Plaintiff's having regiſtred the Conveyance 
may put a Difficulty on him how to get back the E- 
ſtate; but it being his own doing, and > of 'A Deſign to 
r the Eſtate on the Pen, he muſt dank him. 
ſe for i It. eee A 


£ 


F 51 . . 


Eis Lordſhip w moreover - laid a Streſs « on a what the De- 
bla mentioned in the anſwering Part, wherein it 
was ſworn that it had been agreed, between the Plain- 


ting, which the Defendant 1 he was a to do. 
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Herbooe & al” nn The Does 1 Caſe 223. | 


Chapter 0 155 Meſtminſter and Dr. Bro- 


derick, econtra. 


PON the Plague which ha — * in che Year x 


1625, the Church- yard 15 St. Margaret's Weſt- 


minſter not being large po. x to bury the dead Pariſni- 


oners, the Inhabitants of that Part of the Pariſh, 
which now reſorts to the new Chapel built there, peti- 


tioned the Dean and Chapter of Weſtminſter (who were 


Lords of the Manor) to grant them a walte Piece of 


Ground to bury their Dead, which accordingly the Dean 
and Chapter did under their Seals, and it was ſolemnly 


conſecrated ; after wards theſe Inhabitants were at the 


Charge of building a Chapel there, having firſt obtained 
a Royal Licence for that Purpoſe. The Veſtry-men 

and Chapel-Wardens had ever ſince the Year 1653 
elected the Miniſters who were to preach there; but now 
the Dean and Chapter of Weſtminſter claimed a Right to 


name the Miniſter who ſhould preach and do e | 


Service i in this Chapel. 


on a Bill brought to ſettle * Right 5 nominating 
the Parſon of this Chapel; and on a Motion by the 
| 9L Defendants 
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Defendants that thy Plaintiff might produce the Veſtry 
Books before a Maſter, for the Defendants if they pleaſed 


to take Copies; it was objected, that the Plaintiffs ought 


not to be ordered to produce their Evidence; for that 
this Caſe was not like that of a Lord of a Manos produ- 


eing his Court -Rolls to the Tenant,” becauſe the Lord 


produce his Court - Rolls; ; and here the D. and "Cong 
ter are Strangers. 


3 Lord Chancellor: When the Dean ad Ci gave 
Buildingand this Ground, they did not reſerve any Power to nomi- 


endowing of | 
a Church, nate the Preacher; and the Inhabitants of the Cha- 


did original pelry were at the Expence of building the Chapel, 
Patron to Now the Building and (a) Endowing oe the Church, 


he Patron- 
age. Impro- Was What at Common Law originally entitled the Pa- 


priator of a tron to the Patronage; here the Inhabitants built the 
Pariſh has no 


Right to no- Chapel, and (as appears) by the Pew-Money have endow- 


Hanh, ed it, It is not reaſonable to ſay that the Dean and 
reacher 


wo every Chapter, as Parſon appropriate, have a Right to ſupply 


LON every Chapel built within the Pariſh with a Preacher ; 


Pariſh; it it would be an Expence and Hardſhip upon them to be 


N it Obliged ſo to do; neither ought it to be at their Elec- 


he ſhould be tion to {upply it: For ſuppoſe I build a Chapel in my 
bound ſo to 
do; neither Houſe for myſelf, the Parſon is not bound to provide 


ought it w for it; or ſuppoſe I build a Chapel in my Houſe for 


lection. One myſelf or my next Neighbour, can the Parſon Name 


frog one to preach there? I think not; and it will make no 


pel for him- Alteration, if the Chapel which 1 build in my own 


{elf and Fa. Ground, be intended for the Uſe of twenty Neighbours 


mily, or for 


himſelf and beſides my own Family. 
Neighbours, 


or for himſelf and twenty Neighbours, and this will not give the Parſon a * to nominate 


a Preacher there. (a) 1 Inſt, 17. b. 119. 6, 


As to the Motion, that the Plaintiff ſhould pro- 


duce the Veſtry-Books before a Maſter, ſince they in 
ä . their 


as to the Odurt-Rolls, is a Truſtee for the Tenant; 
whereas one, not a Tenant, cannot oblige the Lord to 


In 


they pleaſe, take Copies. 


Debt as well 2s the Mo 


n 
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their Anſwer to the Croſs Bill refer thereto, and by 
that Means make them Part of their Anſwer, refer- 
ring to them (as it is (aid) for Fear of a Miſtake; for 
that Reaſon the Court ought to let the Defendants ſee 
them; otherwiſe there would be no relying upon the 
Anſwer of thoſe who are thus guarding themſelves by 
References for fear of a Miſtake, and to avoid Excep- 
tions to their Anſwer : Wherefore, for that the Plain- 
tiffs, who are bound to hear their Cauſe in a ſhort 
Time, have the Favour and Aid of the Court by an 
Injunction, and to the Intent that the Cauſe may come 
more fully before the Court at the Hearing, let them 
bring the Veſtry-Books before the Maſter, and the 
Defendants who are Plaintiffs in the Croſs Cauſe, if 


But (a) afterwards on the Hearing, the Court de- (-) March 


creed that the Right of Nomination of the Miniſter did 1721, 
belong to the Dean and Chapter. 


| 6 | ; | | | | wy : 4 ? Caſe 22 * | 
Coleman verſus Winch. n. 
| Seiſed in Fee of Lands makes a Mortgage to B. for Fer mon.” 


100L. and afterwards borrows 1001. more of B. gages to 4. 


upon Bond, and dies; the Heir ut Law conveys the In. ua via | 


herirance and Equity of Redemption of the Premiſſes himſelf 


nd 
to Truſtees, in Truſt for Payment of all the Bond and ron yang 
dimple- Contract Debts of his Father equally ; after which nd des; if 


the Heir 


the Truſtees bring their Bill to redeem B. who inſiſts on comes to re- 


being paid his Debt by Bond, as well as that by Mort- Plargg, 


gage; and for the Mortgagee it was objected, | be muſt pay 
| 8 N ies | 4 

rtgage ; but if the Heir aſſigns the Equity of Redemption to J. S, 

Who brings his Bill to redeem, he ſhall pay the Mortgage only, and not the Bond. 7 


% 


5 Firſt, That as he had the Eſtate at Law abſolutely, 


and the Truſtees could not come at it without the In- 
terpoſit ion of Equity, it ſeemed not agreeable to _=_ 
on, 


— 
. 
7 i * - . 
" - - - 
_ : — . 1 Y — 0 — — — PI 
I dd - * - 6 " IR — — — . 1 * W p * — 
- — . - " _ — OY p — * =_ b > Bc = - 1 — = l _ . — 
E 9 MTN NT — 2 2 — n * wm — N * 3 — fn» 2 — — 0 — . — q + 7 =_ = 00 ae = 7 
— . - N 3 x Far AR * — * y - q ns En — G3 - 
— — — "_ a # F< ri Ai; —— R : — * a” * - - = 2 - 2 - 2 4 1 2 — = 
: WA * I 5 1 — 4 3 —— — — E 2 tu — 2 Ds 2 4 2 = * ay _ 8 PRs oh ood 0 » 9 1 — * 

i - ws wt 7 ol » "; - 0» hy — — oy porn 4 f. 5 5 ” - >» 2g > of ow wo 

. CHAS Bf * ä — 8 N — 

hd I - * U = g o 
5 b g * 1 


F —— — 
33 — , oye , ere 
r — 2 = — <2 — 
r 

we) 5 — - 


De Term. J. Hill. 1721. | 


ſon, that he ſhould be hindered by this Court from re. 
ceiving what was due to him by Bond as well as by 
Mortgage, the former being as juſt a Debtz-and as 
much due in Conſcience as the latter. 


Secondly, That if the Heir had brought a Bill to redeem 
the Mortgage, it was plain he muſt have paid as well 
the Bond-Debt as that by Mortgage; and if the Heir 
muſt have paid it, why ſhould any one claiming under 
him, be in a better Condition than he himſelf? 


Lord Chancellor : The Bond of the Anceſtor, wherein 

the Heir is bound, becomes upon the Anceſtor's Death 

the Heir's own Debt, for which he is ſuable in the 

Debet and Detinet ; and therefore if he comes to re- 

deem the Mortgage made by his Anceſtor, he muſt pay 

the Debt by Bond, as well as that by Mortgage; but 

5 though this be the Debt of the Heir, it cannot be ſaid 
old of to be due from the Heir's Aſſignee, the Bond being no 
a Term for Lien upon the Land; which appears molt plainly, in that 
Any pus 4, it was no Lien on the Land, even againſt the Mort- 
and after- gagor himſelf, who happened to be indebted to the ſame 


comes in. Perſon by Mortgage and by Bond. Suppoſe one be in- 


33 debted to 4. by Mortgage of a Term for Years, and al- 


tract to 4. ſo indebted to him by Bond; if on the Death of the 


3 Mortgagor, his Executor brings a Bull to redeem the 


ſhall not re- Mort gage 
deem with- : | | | | 0 

out paying as well the Note as the Mortgage; ſecus if any Creditor of the Teſtator brings 
his Bill to redeem. SE OL | 


* Overe tamen; for in the Caſe of Baxter verſus Manning, 1 Vern. 244- 

It was decreed by Lord Keeper North, that where the Mortgagee lent 
more Money to the Mortgagor on Bond, the Mortgagor ſhould not redeem 
without paying the Bond-Debt as well as the Mortgage; and yet in the 
Caſe of Chal verſus Casborn, Precedents in Chancery 407. it was laid 
down by Counſel for a Rule, and agreed to by Lord Copper, that the 
Mortgagor himſelf is in ſuch Caſe to be let into a Redemption upon 
Payment of the Mortgage Money only; tho' poſſibly there may be ſome 
Difference, as to the Rule of the Court, between a Mortgagor's com ing 
te redeem and a Mortgagee's bringing bis Bill to forecloſe.” 


De Term. . Hill. 1721. RR 


NMortgigs he muſt pay both; but if the Excciithr aſ· 
ſigns orer the Equity of Redemption of the mortgaged 
Term, and the Aſſignee of the Executor brings a Bill 
to redeem, he ſhall only pay the Mortgage Money. 80 

if the Teſtator being poſſeſſed of a Term mortgages it 
to 4. and becomes alſo indebted to 4 by Simple Con- 
tract and dies, his Executor bringing a Bill to redeem, 
ſhall pay both the Mortgage and the Debt by. Simple 
Contract, becauſe the very Equity of Redemption is 
Aſſets to pay Simple-Contra&t Debts ; but if any Cre- 
ditor of the Teſtator brings a Bill to redeem this Mort- 
gage, he ſhall pay only the Mortgage. 


Lord Chancellor farther ſaid, that the Law pr England, 
in Suits againſt Heirs, imitated the Civil Law ; 3 where 
an Heir ſued by a Bond-Creditor is ſued as for his own 
Debt in the Debet and Detinet, and is prima facie ſup- 
poſed to have Aſſets, but that the Heir might diſ- 
charge himſelf by ſaying, that at the Time of the Writ 
brought he had no Aﬀets, or if he has Aſſets de- 
ſcended, may ſhew thoſe | Aſſers, of which the Plain- 
tift may, if he pleaſes, take Judgment ; and that in 
Caſe the Heir had aliened before Afton brought, 
though at Law there was no Remedy againſt him, yet 
in Equity he was reſponſible for the Value of the Land 
aliened; but now the Heir is made liable at Law (a) © * By 5 


for the Value of the Aſſets he has . _ 14. 


JC . 
 Savile verſus Blacker. d 
C 


Settlement of Lands was mode to the Uſt de Tomi © 
for 99 Years, if he ſhould ſo long live, Remain- oy Yowy, 
der to Truſtees during the Life of 4. Oc. Remainder fie, wich 


, with 
over, with a Power to 4. to charge the Lands with di- _ * 
9 M Vers premiſſes 


with Sums 
of Money, joins in ſuffering 2 Recovery, and declares the Uſes thereof; this POO the 
Power of charging the Eſtate, 


I 
i 
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declaring new Uſes thereof, viz. tothe Uſe of A. for 


Diverſity 
between 
Powers an- 
nexed to an 
Eftate, and 
ſuch as are 
collateral 


| 3 the had, tho he ſhould have ſurvived the Term of 99 Years; 
with tle. 


Eſtate, the 
ſecond not. 


One deviſes Then another Queſtion aroſe upon the Will of 4. 


wn, A's whereby he had bequeathed 1000 J. to F. & out of theſe 
which fails, Lands; and it was inſiſted, that though this might not 
whether, and A nn WS | 
in what be good as a Charge, it ſhould nevertheleſs take Effect as 

2 a Legacy, which was not hurt by making an additional 
be paid out Security for it ; and therefore if one ſhould grant an 
ot the Fer- 


dae kae, Annuity out of the Manor of Dale, to which he had 


Settlement without reſerving a Power to charge the 
Premiſſes with the {aid Money, has deſtroyed that Power 


the Eſtate, as a Power to make Leaſes, &c. which is 


vers Sums of Money, A. the Truſtees and the Re- 
mainder-man in Tail join in ſuffering a Recovery, and 


Life, with Remainder over. 


Lord Chancellor : This joining of A in making the new 


which 4. had of charging; for the contrary Conſtruc- 
tion would enable him to defeat his own Grant. 


There are two Sorts of Powers, one annexed to 


deſtroyed by parting with the Eſtate ; another which 
may be termed collateral to the Eſtate, as this Power 
of charging it with Money; and this laſt A. would have 


for {till he might have charged the Premiſſes therewith; 
ſo might he have done, though he had aſſigned over 
the Term; but having joined in the new. Settlement, 
he muſt not now derogate from his own Act, or undo 
what he has done before. 


no Title, though this could not operate as a Charge 
upon the Manor, yet would it be good as a Grant of 
an Annuity to charge the Perſon ; for that the main 
Intent of the Teſtator being to give this Legacy to J. &. 
the Legatee ſhould have it one Way or another, either 
out of the Land or perſonal Eſtate. 


A # | 1 f 
* — Mc. r 1 as + 8 8 in - + N ” 1 1 N * 6 | 2 
a 2 + 1 — — * 5 = — — — 
* : 

D | 97 | 

| . Ry 172 I. 

— —— - — — 
V a i t - © -v#% = * ; a * 


Lord Chancellor : Here is a particular Proviſion for this 
Legacy of 1000 l. Now it is poſſible for a Legacy to 
be charged in ſuch a Manner upon a certain Fund, as 
that upon its Failing, the Legacy ſhall be loſt. It is 


material, that this Bequeſt is grounded upon a Power, 


and may be thought no more than the Execution of 
| Bequeſt alſo. It is likewiſe obſervable, that the Will 
gives the Reſidue to the Teſtator's eldeſt Son: So that 
to make this Legacy good, the Child who is the Lega- 
tee, and otherwiſe provided for, muſt take it away 


in the principal Caſe is, that the Legacy would by this 


to be ſo firong as a Gift of a Legacy. 


1000 . per Ann. and the Deſign appeared to be, to leave 
one charged by expreſs Words upon the perſonal Eſtate, 
if a Legacy was given to J. S. to be paid out of ſuch a 
particular Debt, and there ſhould not appear to be any 
ſuch Debt, or the Fund fail, ſtill the Legacy ought to 


Payment ſhould not defeat the Legacy itſelf. 


{| 


that Power, which, if void, muſt of courſe be a void 


from another Child, and what makes it ſtill harder 


But at length it weighed with the Court, that the 
Value of this Land was ſo conſiderable as to amount to 


the younger Child the two ſeveral Sums of 1000 I. 


and the other upon the Land; bis Lordſhip ſaying, That 


Means be taken away from an Heir, in order to be given 
to a younger Child, A Charge upon Land ſeems not 


be paid, and the Failing of the (a) Modus appointed for (4) vide | 


inb. 127. 


FM 
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Caſe 226. Frolt verſus Dawſon, * econtra. 


FAY 93 HE Plaintiff was A Truſtes for one Archdale, as 
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to an Eighth of the Proprietorſhip of the Pro- 
Eftate. 4, Vince of Carolina, and was put to great Trouble and 
— Charge in relation to the Affairs of the Province. 
relation to This Buſineſs, Charge and Trouble was all undergone | 
the Truſt during ſuch Time as Archdale was the Ceſtui qué Truſt, 
ter which and afterwards Archdale aſſigned his Intereſt. to 3 ha De- 
deu fendant, who, being ſued by the Plaintiff Trott for the 


to C. who Money expended * him in relation to the Premiſſes, 
3 rg brought his Croſs Bill againſt the Plaintiff the Truſtee, 


veyance of in order to compel him to convey over the Truſt: Eſtate 


the Eſtate 
333 Defendant, who, as was inſiſted, ought not to 


ae allow for any o& this Charge and Trouble, which was 


ance unt1 
A.is paid all all upon the Credit of Archdale. 
his Money 


by him expended or due i in relation to the Premiſſes. 


Lord Chancellor : Dawſon the Aſſignee of Archdalc 
cannot be in a better Caſe than Archdale, under whom 
he claims; wherefore as Archdale would not have had 
the Aſſiſtance of a Court of Equity, . without paying 
for the Charge and Trouble which Trott had been at 
in relation to this Truſt : So by a Parity of Reaſon the 
Defendant Dawſon, as claiming under Archdale, mult 
do the ſame Thing, which it was incumbent 1 2 Arch. 

dale to have done. 
2 
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Benger verſus Drew. le 22. 
l 
Clesne 


Song Copy hold Lands held of a Weſt Nen eee 
Manor were granted by Copy to the Husband and Coro 
Wife and J. S. for their ſeveral Lives ſucceſſive, and for tee. 
by the Copy it appeared that the Fine paid to the Lord t the Huf- 


of the Manor was the * of the Husband and Wg. and 


Wife and a 
Wife. | Cry third Perſon, 


the Fine 
was mentioned to be paid by the Husband and. Wife: This, FOR bn no full Evidence to 


the contrary, made the third Perſon "_ a * for the Husband and Wife, and the 
Survivor of them. 


Lord ag Thi third Perſon G 8) 4 
in the Grant is in Equity to be intended but as a Tru- 
ſtee for the Husband and Wife, and the Survivor of 
them, by whom the Purchaſe Money was advanced, 
and it being mentioned in the Copy that the Fine was 
paid by the Husband and Wife, is ſtrong Evidence of 
the Fact's being ſo; which though the Court will not 
look upon as concluſive, yet any Evidence given to con- 


tradict it, . in order to ib e to be very clear 
and full. 


! 


\ 


' Wood verſus Sr and Bell. | Cale 228. 
E Mac- | 
| | | _ clesheld. 
HE Defendant an” was a Quaker, and of ſo The Court 


tender a Conſcience, that he could not prevail 8 4 
with himſelf either to ſwear or affirm. The Plaintiff put in his 


brought a groundleſs Bill againſt him to be relieved Ho 


without 


touching the Sum of 44 J. 2 s. for two Shares in the Oath or Af 
Fenfilvanian Company, of which two Shares the Plain- ed 
tiff was Purchaſer; but it appeared that the other De- Bil 8 
tendant Bell ſold theſe Shares to the Plaintiff, * re- 


ceived of him the Purchaſe Money. 5 
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or Indorſee 0 | 2 | 90 | „ 
of a Bank- ruptcy againft Lee, and his Debt (amounting to 


Va ha Bankrupt to other Perſons who had indorſed them to 


» n 
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The Defendant Story was committed for not anſwer- 
img; and now on his Petition to be admitted to anſwer 
©» without Oath or Affirmation: 55 


L Chancellor L Nothing can more pervert Juſtice 
than to make a Court of Juſtice and the Proceſs there- 
of a Means of Oppreſſion; and whenever that appears 
to be the Caſe, I will relieve the Party oppreſſed. 


Let the Defendant be diſcharged out of Cuſtody, 
and his Anſwer taken without Oath or Affirmation. 


1 made 


N.)cne; It was ſaid that the like Order bad been 
by the Lord Harcourt in Dr. Heathcote's Caſe. 


Caſe n29- „„ arte Lee. 
Lord Mac- | ; | > 
clesfield. 


An Affgnee T S. petitioned to take out a Commiſſion of Bank- 


rupt's Notes 100 J.) appeared to conſiſt of Notes made payable by the 


at an under- 


Creditor for the Petitioner, and to have been bought in by him at 
of the Notes, 10 f. in the Pound; upon which it was objected that 


a _ ſuch Creditor who came by his Debt in this Manner, 
miſſion as 2 Was not entitled to ſue out a Commiſſion. 
Creditor for 1 | f N N 
ſuch full Sums. Secus, of an Aſſignee of a Bond, or where the Indorſei he Note i 

ſubſcquent to the Bankruptcy. N ND ndorſement of the Note 9 


Lord Chancellor: Though the Petitioner for this Com- 
miſſion has thus gained the Notes given by the Bank- 
rupt, yet he is plainly a Creditor, juſt as if the Perſons, 
to whom the Bankrupt before his Bankruptcy gave theſe 
Notes, had paid an Under- rate for them; nay, though 
they had been given without any Conſideration, yet 


— — 


e 
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are they now 3 his Debts, an the egal Right 
ther veſted. in the Indorſee. Secus, in caſe of an 
Alignment of a Bond, foraſmuch as ſuch Allignee, 
not being the legal Creditor, could not have taken out 
a Commiſhon. Alſo, had the Indorſment in the prin- 
- pal Caſe been made after the Bankruptcy,” it might 
a Queſtion whether ſuch Indorſee would be intitled 
to a Commiſhon ; he not being a Creditor for 1001. 
or capable of taking out a Commiſſion at the Tinie of 
the Party s becoming a ee | Wy 


Acherle verſus W heeler & Ve ornon. Caſe 230. 


$1 3 _ _ 

HE Bill was to recover the Irievreſt of a ww ay , a 
of 6000 |. given to the nee by the Will of other Lega- 

her Uncle Mr. Vernon. ppg 


7 his Niece B. 
at 18 or Marriage, *. gives the Reſidue of hi Perſonal Büste to * laid out in Land, 


and ſettled in ſtrict Settlement on C. for 99 Years, Remainder to his firſt Son, c. in Tail, | 
afterwards A. by Codicil deviſes, that the 1000 J. given by his Will to his ſaid Niece ſhould 
be made up 6000 J. payably at 21 or Marriage: The Niece was 18 at the Time of the Te- 
ſtator's making his Codieil and under 21, Decreed ſhe ſhould have the Intereſt of the 6000 /. 


from the Death of the , and wat run only N to the 1 8 8 n of 
the A . 8 


Mr. vun, the eminent Ee Gan by WI 
dated the 17th of January 1711, bequeathed to his 
Siſter's Daughter the Plaintiff Leia Acherley 1000 l. 
at her Age of 18, or Marriage, which ſhould firſt hap- 

pen, and after ſome Legacies gave the Neſidue of 
his Perſonal, and all his Real Eſtate, to the Defen- 
dant Wheeler and others, in Truſt (the Perſonal Eftate 
being firſt inveſted in Land) to ſettle the whole on the 
Defendant Bowater Vernon for 99 Years, if he ſhould 
lo long live, Remainder to Truftces during his Life, to 
prelerve contingent Remainders, Remainder to his fieſt 
and other Sons ſucceſſively in Tail Male, Remainder 
over in like manner to the Braber of che Defendant 
how ater Vernes. 


Efie 
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Lztitia, ſhould be made up in the Whole the Sum of 


nal Eſtate, and upon Condition that ſhe ſhould releaſe 
all Right and Title thereunto unto the Executors and 


payment of a Thing when due; whereas this Legacy 


futuro, as it comes in lieu of the original Legacy of 


of 18 or Marriage, which Sum by the Codicil is ordered 


* 


Afterwards, by a Codicil dated the 2d of Nb 
1720, the Teſtator appointed that the Portion of 
1000 J. given by his Will to his Niece the Plaintiff 


6000]. and payable to her at her Age of 21 or Mar- 
riage, which ſhould firſt happen, to be in lieu and Satiſ- 
faction of all ſhe might claim out of his Real or Perſo- 


* 


Truſtees in the Will named. 

The Teſtator died without Iſſue, leaving his Siſter 
Elizabeth Acherley the Plaintift's Mother his Heir at Law, 
the Defendant Wheeler and others Executors in Truſt, 
and the Plaintiff Letitia about 18 Years of Age, who 
now brought this Bill, praying that ſhe might have Inte- 
reſt paid her for the 6000 J. until her Age of 21 or Mar- 
riage, at which Time ſhe was entitled to the Principal. 


yon 
. 


Object. Intereſt is in its Nature demandable for Non- 


of 60001. is not due until the Plaintiff's Age of 21 
or Marriage, conſequently no Intereſt can be claimed 
until ſuch Time as ſhe would be entitled to the Princi- 
pal. Farther, by the Terms of the Codicil ſhe is to 
releaſe all Right or Title to the Teſtator's Real or Per- 
ſonal Eſtate, which it does not appear ſhe has done, 
nor has ſhe offered ſo to do by her Bill; beſides, by the 
Deviſe of the Reſidue, the Intereſt of the 6000 J. does 


paſs, which cannot be Debitum in preſenti, ſolvendum is 


1000 l. given to the Plaintiff by the Will at her Age 


to be made up 6000 l. and notwithſtanding there are the 
Words added to it, payable at 21 or Marriage, yet the 
Legacy by the Codicil ought to follow the Nature of 
the original one given by the Will, though increaſed and 

——4 . made 
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Err 


made a greater Sam for hich Reaſon till til the Princi- 


pal becomes due, the Intereſt thereof belongs te to the 
Reſiduary Legatee. 


On the other TY it was argued, 6 that 1010 Legacy 
of 6000 J. was by the Will and Codicil ſevered from 
the Heap and Bulk of this great Eſtate; for after the 


ſeveral _— given by the Will, the reſt and Reſidue 
of the Teſtator's Real and Perſonal Eſtate is deviſed to 


Truſtees in Truft to be ſettled on the Teftator's Couſin 


Bowater for 99 Years, 'Remainder to Truſtees durin 
his Life, Oc. Remainder to his firſt, Nc. Son in Tail 


Male ſucceſſively, Oc. ſo that nothing was intended to 
be laid out in Land, but the reſt and Reſidue after all 


the Legacies paid, conſequently this 6000 J. given by 


Mr. Vernon to his Niece Acherly, was never intended to 


be inveſted in a Purchaſe, which was {aid to be acknow- 
ledged by Mr. Bowater Vernon s OWN Anſwer. 


2dly, 


the Teſtator, it was plain ſhe could have no Right du- 


ring the Life of her Mother, who was the Sifter and 


Heir of the Teſtator; alſo ſhe might marry while an 
Infant, by which Means her Legacy might become due, 
and ſhe not capable of releaſing, or might intermarry 
with an Infant, and ſo neither ſhe-nor her Husband be 
capable of releaſing, and yet the Legacy due ;'-where- 
fore ſuppoſing it to be a Condition, it could be no more 
than a Condition Jublequent, Quad ar. conceſſt it. 


zah, It was inſiſted that there was a Clauſe i in the 
Codicil, which made this Caſe ſtill ſtronger, for the 
Plaintiff, viz} that the Teſtator after all his —— Debts 
and Leyacies, ©. willed that out of the Surplus of his Per- 
* ſonal Eſtate, the Sum of 1000 1. ſhould be put aparr 


* for the Benefit of the Poor of Hanbury and 8 


to be * as a perpetual Stock fas buying Gowns for 
90 poor 


As to the Condition that She, Plaintiff ſhould 
releaſe all her Right to the Real and Perſonal Eftate of 


9 
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on the Teſtator's Death it was intended Monies ſuffici- 


* poor old Men and Women, and Coals and . Fuel 
a in the Winter.” Now this ſhewed that immediately 


ent ſhould be ſet apart to pay all the Legacies; for till 
then it could not be known what the Surplus was; and 
even out of ſuch Surplus 10001. was to be appropri 
ared to this Charity, and only the Reſidue to be in- 
veſted ! in Land, and ſettled ut ſupra. 


That ſuppoſing the Fund out of which this 6000 L 

was to be paid had conſiſted of Mortgages carrying In- 

tereſt, ſince Mr. Bowater Vernon could not have the In- 

tereſt thereof, (as plainly he could not, being entitled 

to the Intereſt of nothing but what was to be laid out 

in Land,) it followed of Neceſlity that the "LAGS the 
Niece ought to have it. 


And the Caſe of Bons verſus Tynte, 76: 2 Vun 
346, was on this Occaſion cited as taken from the Re- 

piſter's s Book, being inſiſted on to be much * 
than the principal Caſe; it Was thus: 5 


Roger Bourne 3 Lands of 500 J. per pool and a 
Peres Eſtate of 800 l. owing to him upon Mort- 
gages, Wc. and having no Child then living, by his Will 
deviſed to. Sir Haſwell Tynte, and others (whom he 
made Executors) and their Heirs, all his Lands, and 
Perſonal Eſtate ſecured by Mortgages, Oc. in Truſt to 
lay out all his Perſonal Eſtate, which ſhould remain 
aller his Debts and Legacies paid, in the Purchaſe of 
Lands to be ſettled on the Tetator's s Sons (if any) in 
Tail, Remainder to his Brother Gilbert Bourne for Life, 
with Remainder over to the ſaid Gilbert's Sons, Mc. he 
_ deviſed, that in caſe the Child his Wife was then big 
withal ſhould be a Daughter, ſhe to have 1000 J. to 
be paid at 21 or Marriage, and if ſhe ſhould marry 
with Oonſent, Ge. then her Portion to be augmented 
to 30061. which dum ſhould be ſecured and kepe for 
that: Purpoſe out of his Mortgage Money, and other 
2 Securities, 


Securities, to be paid her at her Age of 21 or Marriage; 
his Wife to have the Education of his Daughter, and 
out of the Intereſt of the 3000 J. to receive 80 l. per 
Annum from the Truſtees for that Purpoſe; that in caſe 
the Daughter ſhould die before Marriage or 21, then 
her Portion and all Monies ſo deviſed to her, to be 
employed for the Benefit of ſuch Perſons as were to en- 
joy his Lands according to his Will, directing that the 
reſt of his Perſonal Eſtate not given or diſpoſed of by 
his Will, ſhould be all of it laid out in Land and ſettled 
as aforeſaid. After the Teſtators Death a Daughter 
was born, and the Executors for about eight Years paid 
the Intereſt of the 3000 1. aboye the 80 J. ui. 100 1, 
per Annum to Gilbert the Brother; but then being better 
adviſed ſtopt Payment; upon which Gilbert the Bro- 
ther brought his Bill to recover the Intereſt above the 
80 JL per Annum, inſiſting that the reſt of the Perſonal 
Eſtate being all of it to be laid out in Land, this did by 
expreſs Words, or by a neceſſary Implication, include all 
the Intereſt of the 3000 |. above + 80 J. per Annun : 
That there was a Contingency in this Caſe importing a 
Condition Precedent, vis. That if the Daughter ſhould 


die before 21 or Marriage, the whole 3000 ,., was to 
ber tt nas . DN 


— 


But in that Caſe the Lord Chancellor (Finch) de- 
clared that it was never the Teſtatox's Intention the 
3000 l. ſhould be laid out in Land, or that Gilbert his 
Brother ſhould have any Benefit thereby in cale a 
Daughter was born, which had happened; that Gilbert 
the Brother's Suit was both unneceſſary and unkind, in 
regard he had a very good Eſtate in Lands of Inheri- 
tance from the Teſtator who had no Obligation to leave vn 
the ſame to him: Wherefore his Lordſhip decreed that i 

Lilbert the Brother ſhould repay what he had received, _ 
that the Truſtees ſhould pay the Intereſt of the 30090 ,. | 

(above the 80 J. per Annum) for the Benefit and Ad- 1 i 

E nr III . - - vantage | = 
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vantage of the Daughter till 21 or Marriage; and 
alſo pay the 30001. at the Time limited by the Will. 


Now this Caſe was ſaid to be fironger than che prin- 
cipal one. I ſt, In that here was an expreſs Proviſion of 


80 I. per Annum to the Mother for the Education of the 


Daughter, which might by Implication be thought to 
exclude the Daughter from any farther Advantage of 


her Portion, until ſhe ſhould come to the Ape of 21 or 
marry, at which Time the Portion was to become due. 


Allo in the Caſe cited the Legacy was not veſted; 
but if the Daughter ſhould die before 2 1 or Marriage, 


then it was to ſink. Whereas in the principal Caſe there 


was a veſted Legacy tranſmiſſible to Executors, though 


the Plaintiff Letitia ſhould die before 21 or Marriage. 


Again, the Deriſt there was to a Brother, but here 
to a remoter Relation, and out of a much larger Fund. 


The Lord Chancellor, havin g taken Time to conſider 
of the Caſe, declared that the Plaintiff Letitia was 
entitled to the Intereſt of the 6000 l. from the Death 
of the Teſtator, ſaying, It had Weight with him, that 
by the Will the my Legacy left. to the Plaintiff 


was given her at 18, bur ſhe coming to that Age in 
the Teſtator's Life-time, the Codicil ordered it to be 


made up 6000 J. yet not to be paid until 21 or Mar- 


riage; ſo that though the actual Payment was ſtopt 


until 2 1 or Marriage, it was however veſted preſently, 

and being ſevered from the reſt of the Eſtate, which 
Refiduum only the Defendant Bowater Vernon was con- 
cerned in; therefore the Intereſt of the OOO l. from 
the Death 'of the Teſtator could belong to none but the 
Piaintiff Letitia: Which was decreed accordingly*, 


* This Caſe is alien in Point of Tim, not 
creed till the 7 ig Term e 


— — 
"By. 
* . 
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ged in a proper Manner, but 

E | the Prayer of Proceſs was 

Abatement. only againſt the Defendant; 

 . | a good Plea in Abatement - 

N a Plea in Abate- | that the Aſſignees were not 

ment, for Want of | made Parties Page 593 

proper Parties, it is in 7 "ob 

the - Power of the | Abepante. 

Court to diſmiſs the Bil ana. * 
without Prejudice, or togive | The Reaſon why an Eſtate is 
Leave to amend on thePay- | faid to be in Abeyance. 516 

ment of Coſts. Page 428 | In caſe of a Will, where the 

On a Bill brought by a Bank- | Remainder is deviſed in 

/Tupt- againſt the Defendant | Contingency, the Reverſion 

his ſuppgſed Debtor for an | in Fee is not in Abeyance in 


Account; the Aſſignees under the mean while, but deſcends | 
the Commiſſion were char- to the Heir. ibid. v 


4 TABL LE T7 the Principal Matters, 


— pompas 


| 


a See Caſualties. 


Account. . - 


Where an Executor has an ex- 


prefs Legacy, the: Court of 7 


Chancery looks upon him but 


as a Truſtee, and will make | 


. 


him account for the Surplus, 
though the Spiritual Court 
has no ſuch Power. Page 7 
Captain of a Ship dies leaving 
Money on S intended to 
ba imp in Trade, the 
Mate 125 Ca Na and 
improves the Mawr, he is 
liable to account for the Pro- 
fits, and not for the Intereſt 
only. 140 
In an Aecount both Parties are 
Actors. 263 
And may revive. 


mutual Credit betwixt 4. 
and B. and 4. becomes a 
Bankrupt, only the Ballance 
ſhall be liable to the Bank- 


rial whether the mutual Cre- 
dit be by open Account, or 
mutual ſtared Debts. 325 
If after a Decree to account an 
Executor or Adminiſtrator 


does not revive within fix | 


Years, this is not within the 
Statute of Limitations. 742 


| Aitlon oz Suit, © 


Debt againſt the Sheriff for an 
Eſcape of one in Execution 
on an Outlawry after Judg- 


| ademption. 


in the Tam quam or at the 
Suit of the Party only. Page 


6587 


Vide Title Le. 
Darcy, | 


Adminiſtration and Admini⸗ 
ſtratoz. Vide plus Title Ex- 
_ ecuto?, 


x An Adminiſtrator ce the Sta- 


743 
A. is a Goldſmith, and there is | 


N 


J 


ruptcy: neither is it mate- | 


ment, may be _ either | 
I 


— 


tute of Edtv. 3. and before 
that of Car. 2. h * the 
Power of an E 
confequently was not . 
pellable to make Diſtribution 
 amonegſt the next of Kin, but 
the latter of theſe Statutes 
directs a Diſtribution. 8, 49 
One dies inteſtate. leaving an 
Aunt and a Grahiirhother, 
the latter is nearer of Kin 
than the Aunt, and entitled 
to Adminiſtration. . 41 
Adminiſtration committed, tho' 
contrary to the Statute of 
H.8. is not void, but void- 
able. 43 
An Adminiſtration granted by 
the Arch-deacon or Ordina- 
ry, where there are Nona no- 
tabilia in divers Dioceſes, is 
merely void. 767 


Advancement. Vide Reſulting 

ruſt, &c. under Title 

Truff, alſo Title Cuſtom of 
London. | 


Atidavit 02 Dath. 


Bill will * lis to rpetuate 


Teſtimony, . before Trial, 
ualef 


2 


v 


contained in the FIRST VOLUME. 


n 


L 


unleſs Affidavit be made of 
the Witneſſes being inſirm and 
unable to travel. Page 117 


A peer of the Realm is to put 
in his Affidavit upon Honour, | 


but his Anſwer to Interroga- 
tories and Examination as a 


Witneſs muſt be upon Oath. | 


Where in an Inferior Coy 
am ſued for a Matter out of 


the Juriſdiction, if in Vaca- | 
tion Time, a Probibition may | 


be had in Chancery, on Affi- 
davit th t the Matter is out 
of the Juriſdiction.; but no 


Affidavit is neceſſary where | 
on the Face of the Declara- 


tion the Matter appears to 
be out of the Juriſdiction. 
476 


Age. Vide Infant, 


Agreement. 
On Caſualties happening be- 


tween the Articles for a Pur- 


chaſe and the Sealing of the 
Conveyance, who ſhall bear 
the Loſs. 5 
One articling to leave bis Wife 
looo l. within three Months 


after his Death, cannot be 


enforced in Equity to amend 
the Security. 107, 460 
Where Money is agreed to be 


laid out in Land, the Party, | 


who would have the ſole 
Intereſt in the Land when 
bought, may (if of Age) have 
the Money | 
But a Perſon entitled only to 


an Eſtate-tail in the Land | 


Court I | 


paid to him. 130 


| becauſe of the Remainder- 
man's Chance, Page 471 
One ſettles Lands on Marria 
on himſelf and Wife and firſt 
Son, Oc. and makes over 
Bankers Aſſignments on the 
ſame Truſts, and if the An- 
nuities are redeemed, the 
Money to be inveſted in Land, 
and ſettled to the ſame Uſes; 
theſe Annuities ſhalt go to 
the Heir, and not to the Ex- 
| ecutor. ls. Bs Le 
One agrees for a valuable Con- 
ſideration to convey Lands to 
J. S. and afterwards confeſſes 
a Judgment to 7. N. if the 
Conſideration Money paid by 
F. S. be any * 
do the Value of the Land, it 
| binds the Land in E uity, 
and ſhall defeat the 880 


ment; ſecus of a Mortgage, 


or if the Conſideration were 
not adequate. 277 


one agrees before Marriage to 


ſettle certain Lands on his 
Wife for Life, and afterwards 
deviſes theſe Lands for Pay- 
ment of his Debts, the Co- 
venant is a ſpecific Lien on 
the Lands; ſecus had it been 
only an Agreement to ſettle 
fo much per Annum, with- 
out mentioning any Lands 
JV 
A Bill in Equity will not lie for 
a ſpecitic Performance of an 
Agreement to transfer South- 
Sea Stock; ſecus where the 
Thing contracted for may be 
particularly commodious to 
een, e 
Vide infra here an Agreement 
is to be performed in Specie, 


— 


f 


ſhall not have the Money, 


and where not. 
One 
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A TABLE of the Principal Matters 


One for a valuable Conſidera- 


tion contracts to become a 
Freeman of London, but 
dies before he has taken it 


up; his perſonal Eſtate ſhall | 


be divided as if he had been 
a Freeman, but his Children 


not to be City Orphans. Page | 
phe; 710 


See Title London. 


Agreement parol, Statute of 
Frauds and Perjuries. 


An Agreement made by the 
Husband before Marriage, 


4 


\ 
5 


The Father covenants to ſettle 


without Writing, that the 
Wife's Eſtate ſhould be all 
of it enjoyed by her to her 
ſeparate Uſe, is within the 
Statute of Frauds. 618 


ne alters a Draught with his 


own Hand, this is not a Sign- 
ing to take it out of the Sta- 
tute of Frauds, though the 
Seller afterwards executes 
the Conveyance and (the 
Eſtate being in Middleſex) 
cauſes it to be regiſtered. 770 


Agreement under Hand. 


an Eſtate on the Marriage of 
hisSon, who privately agrees 
to repay ſo much out of it 


to the Father; the Heir be- | 


ing in ſuch Caſe under the 
Awe of his Parent, and ſup- 
poſed not to act freely, E- 
quity will relieve againſt this 
private Agreement. 121 


A Son on his Marriage is to 
have 3000 J. Portion with 


1 


t 


his Wife, and privately, 105 | 


without Notice to his Pa- 


rents who treated for the 


Marriage, gives a Bond to 
the Wife's Pather to pay 
back 1000 J. of the Portion 
ſeven Years afterwards ; this 
Bond void in Equity, and 


will not be made better by 


being aſſigned to Creditors, 


"or 


on the Conſent of. a Wife 


and her Truſtees, and in or- 


der to a Compoſition with 


the Husband's Creditors,'the 
Court orders Part of the 
Truſt- Money to be paid to 
the Creditors, they conſent⸗ 


ing to diſcharge him of the 


Debts; any private Notes, Cc. 


taken by any of the Credi- 
tors for Part of their Debts, 


beyond their Share with the 
reſt of the Creditors, will be 
let alige;'-- 968 


See more under 'Title Mar- 


By 


riage-brocage Bonds. 
F | 1 


Agreement when to be perform: 
ed in Specie, and when not. 


a Settlement 4. is made 
'Tenant for Life, Remainder 
to the Heirs of his Body by 
his Wife, and in the ſame 
Deed 4. covenants not to 
ſuffer a Recovery, but that 


the Lands ſhall be enjoyed 


according to thoſe Limi- 
tations ; afterwards 4. ſu- 


fers a Recovery and devi- 
ſes theſe Lands; on a Bill 
brought for a ſpecific Per- 
formance of the-Covenant, 


it was decreed that the Lands 


deviled 


contained in the FiksT VOLU 


1 


| 


ME. 


— 


deviſed were not affected, 
though the Covenant was 
good to bind the Aſſets, and 


ſuch Covenant being at firſt | 
accepted, Equity ought not | 
to vary or alter it. Page 107 


See alſo 461 


A Bill in Equity will not lic for 


a ſpecific Performance of an 
Agreement to transfer South- 
Sea Stock. 570 


Agreement on Marriage. 


In Marriage Articles to ſettle 
Lands on the Husband for 
Life, Remainder to the Heirs 
or Heirs Male of his Body, a 
Court of Equity will decree 
the Conveyance to be made 

in ſtrict Settlement according 
to the Intent of the Parties, 
(oig.) to the Husband for 
Life, Remainder to the firſt 
and every other Son in Tail, 
c. and not direct an Eſtate- 
tail to the Husband, accord- 


ing to the legal Operation of 


the Words. 106, 143,291,622 
Articles and a Settlement men- 
tioned to be made in Pur- 
ſuance thereof were both 


made before Marriage, but 


the Settlement varied from 
the Uſes in the Articles; de- 
creed to go according to the 
Articles. | 


Amendment. 


On a Bill brought by the next | 
of Kin of the Teſtator a- 


gainſt an Executor for an 
Account of the Surplus, the 


1 


On a Plea in Abatement for 


„ „ 
After a Decree Nift Cau 


Executor anſwered and wai- 
ved the Benefit of the Sur- 
plus by Miſtake of the Law 

in that Point, and though he 

afterwards proved it to have 
been the Teſtator's Intent 
that he ſhould have the Sur- 

plus, yet denied to amend his 

Anſwer. Page 3oo 


want of proper Parties, it is 
in the Power of the Court 
to diſmiſs the Bill without 
Prejudice, or to give Leave 
to amend on Payment of 
Coſts. 428 


Anſwer. 
In what particular Caſes the 
Anſwer of one Defendant 
ſhallbe read againſt another. 
: Jaded jIJ00 

_ Vide alſo Title Evidence. 
On a Bill brought by the next 
of Kin of the Teſtator a- 
gainſt an Executor for an 
Account of the Surplus, the 
Executor anſwered and wai- 


ved the Benefit of the Sur- 
plus by Miſtake of the Law 


in that Point, and though he 


afterwards proved it to be 
the Teſtator's Intent that he 
ſhould have the Surplus, yet 
denied to amend his Anſwer. 
| 216d of 2174.1 + tid. 
a a- 
gainſt an Infant, on ſuch In- 
fants coming of Age, and 
before the Decree made ab- 
ſolute, he may put in a new | 
Anſwer, 006 
A. while beyond Sea ſues B. at 
| Law, B. brings his Bill a- 
ue 9 gainſt 
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gainſt 4. the Court will or- 
der, that Service on 4.'s At- 


torney ſhall be good Service, 


but not that ſuch Attorney 
ſhall put in an Anſwer with- 
out Oath. 
On. If the Defendant were in 
an Enemy's Country, where 
no Commiſſion could go to 
take the Anſwer. ibid. 


Annuity. 


Where an Annuity is payable 
half-yearly, (viz.) at Lady- 
day and Michaelmas, and the 
Annuitant dies on Michael 
mas-day, but after Sun-ſet, 
his Executors ſhall have the 

half Year's Arrear of ſuch 

a 179 

Exchequer Annuities mortga- 
ged may be ſold upon No- 

tice without a Forecloſure. 

885 261 

Where the Arrears of an An- 

nuity or Rent-charge ſhall 


carry Intereſt, and from what 


Time. | 541 
One devifes an Houſe to his 
Couſin, directing that an An- 
nuity of 1200. per Annum 
ſhall be paid to her, and that 
ſhe ſhall maintain her Son 
there; the Son chuſes to go 
from her, ſtill the Couſin 
ſhall have her Annuity in the 
ſame Manner as if the Son 


had died. 604 


appeals. 2 


On the Plaintiff's Petition to | 
re-hear, the Cauſe is open | 


} 


Page 523 | 


. 


| 


| 


| . King in Council. 


as to the whole and ever 
Part of it with Reſpect to the 
Defendant; while as to the 
Plaintiff it is open only with 
Regard to thoſe Things 
which are complained of in 
the Petition. Page 3oo 
No Words in a Grant from the 
Crown can deprive a Subject 
of his Right to appeal ; much 
leſs if the Grant be ſilent in 
that Particular. 329 
An Appeal lies from a Decree 
in the Je of Man to the 
ibid. 


| 


appointment. See more Title 


An Appointment of an Annuity 
to be paid out of an Office, 
if voluntary, is counter- 
mandable. "pat - 


Articles. See Agreement. 
Conſent, See Le- 
ee, 
Executor compellable in Equi- 


| ty to give his Aſſent to a 
Legacy. 287 


Aſſent and 


; 


Aﬀets. See more under Title 
Heir and Executor. 


A. by Will deviſes Land to 
Truſtees and their Heirs, in 
Truſt that the Profits ſhould 
be equally divided between 


his Wife and Daughter (the 
| 3 Heir 


— 


. 


contained in the FIRST VOLUME. 


Heir of the Teſtator) during 
the Wife's Life, and after 
her Death he deviſes the 
ſame to the Uſe of his 
Daughter in Tail, with Re- 
mainder over; the Daughter 
dies without Iſſue and Inte- 
ſtate during the Mother's Life; 
reſolved by all the Judges of 
C. B. (to whom it was re- 
ferred out of Chancery) that 
the Mother and Daughter 
were Tenants in Common, 


and that the Mother ſhould 


have a Molety of the Profits 
during her Life; the other 
Moiety by the Statute of 
Frauds and Perjuries to go 
to the Adminiſtratrix of the 
Daughter, and be Aſſets in 
her Hands, as before that 
Statute it would have been 
liable to Occupancy. Page 

| 5 5.4194 

The Husband borrows Money, 
and he with his Wife levies 

a a Fine of the Wife's Lands 
as a Mortgage for it, after 


| Where a Feme Sole ſeiſed 
mortgages, and marries B. 
and the Mortgage is aſſigned 
to B. who in the Aſhgnment 
covenants to pay the Money, 
and dies, his perſonal Aſſets 
are not liable in Equity to 
pay the Mortgage Money. 

| Page 348 

A Mortgage comes to an Exe- 
cutor who receives the Mo- 
ney due thereon, and pays 
it away to his Teſtator's Cre- 
ditors; and then it appears 
that the Mortgage has been 
already ſatisfied ; the Execu- 
tor muſt refund tho he had 
before paid the Money away 


in Debts, which there were 


not otherwiſe Aſſets to ſatisfy. 
1 * e 


Aſſets marſbal d, and in what 
Order Debts are to be paid. 


Where a Husband receives Mo- 
ney, which by his Marriage 


which the Husband gives 
Legacies and Charities to the 
amount of his perſonal E- 
ſtate, and dies; the Mort- 
gage ſhall be paid out of his 
perſonal Aſſets, though the 


charitable; Legacies will be | 


thereby loſt. 264 
See alſo Eftates and Intereſts 
of the Wife under Tit. Baron 
and Feme. | 


2 


Executors, in Equity as well] 


as at Law, may prefer any 
Creditor in equal Degtee, 


or after an Action at Law | 
by one Creditor, 


brought 
may confeſs Judgment to 


Articles was covenanted to be 
laid out in Land and ſettled, 
and afterwards miſapplics it, 
his Aſſets are liable to make 
good this Loſs, not as a 

Breach of Truſt, or as Money 

received and miſapplied, but 

as a Debt by Specialty. 131 

One ſeiſed in Fee owes Debts 

by Bond, and deviſes Lands 

to his Heir in Tail, and gives 
ſeveral Legacies, after which 
he dies, leaving the Heir his 
Executor; the Heir with the 

perſonal Eſtate pays off the 
Bond-Debts, by which Means 

there are not Aſſets to pay 


another. 295 


tle Legacies; the Legatees 
8 © bring 


A _ — — 
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bring their Bill, praying to 
ſtand in the Place of the 


Bond-Creditors, and to be 


paid out of the Land deviſed 
to the eldeſt Son. The Court 
held the Legatees to be with- 
out Remedy, the Land being 


| (ſpecifically deviſed in Tail 
' to the Heir; otherwiſe had the | 


Land deſcended to ſuch Heir 
in Fee. Page 201, 678, 730 


So tho the Court will marſhal 


the Aﬀets in Favour of a 


Simple Contract Creditor, | 


and (generally ſpeaking) in 


Favour of a Legatec, yet 


where ſuch Legatce is a pe- 
cuniary one, he will not be 
relieved, by being permitted 
to come in the Place of the 
Bond - Creditors upon the 
Land in the Hands of a De- 


viſee thereof. 204, 678 


See alſo Specific Legacy. 


A Recognizance not inrolled or 


not regularly taken ſhall be 


looked upon as a Bond, and 
paid as a Debt by Specialty. | 

; : es 
One gives Legacies by his Will, 


and other Legacies by his 
Codicil, charging his Lands 


only with the Legacies in 
the Will; on the perſonal 
Eſtate's being inſufficient to 
pay all the Legacies, - the | 
Lands ſhall be charged with 
the Legacies in the Will, and 
the Legacies in the Codicil 


be paid out of the perſonal 
eee +> 


for Payment of Debts, Bonds 
and Simple Contract Debts 


ſhall be paid equally ; but | 


if he only charges his Lands 


Where one deviſes his Lands | 


| with the Payment of his 
Debts, letting them deſcend 
ſubje& thereto, the Bonds 
ſhall be preferred. Page 430 
But if the Heir ſells the Land 
before Action brought, then 
both to be paid equally. 431 
See alſo Tit. Securities and 
Incumbꝛances. 


Aſſets 4 Deſcent and in the 


One ſeiſed of Lands in Fee 
binds himſelf and his Heirs 
in a Bond, and dies, having 
deviſed his Lands to J. &. in 

Fee; in a Bill brought by the 
Obligee to fubject the Land 
deviſed, the Deviſor's Heir 
muſt be made a Party. 99 

One ſeiſed in Fee mortgages to 
A. and afterwards binds him- 
ſelf and his Heirs to 4. and 

dies; if the Heir comes to 
redeem this Mortgage, he 

_ muſt pay the Bond-Debt as 
well as the Mortgage. 775 

An Heir in Action brought on 

his Anceſtor's Bond muſt be 
ſued as for his own Debt in 
the Debet 8 Deti net. 776 

See alſo Tit. Moztgage, Re- 

demption, Fozecloſure. 


Alignment and Aﬀtignee. 


Debts due: to a Feme Sole, 
who afterwards marries, and 
- her Husband becomes' 4 
Bankrupt, are, though un- 
recovered, aſſignable by the 
Commiſſioners, by the 40 
5 Ann. cap. 17. 5 
I 


. ͤ 0 . 6 


9 


contained in the FiksT VOLUME. 


—— 


In like Manner Debts due to 


the Wife dum ſola, though | 


unrecovered, are, on the Huſ- 
band's Bankruptcy, aſſignable 
by the Commiſſioners. Page 
| W c3 hog 146 LUO 
See alſo Tit. Baron and Feme. 
A Son on his Marriage is to 


have 3oool. Portion with| - 
his Wite, and privately and | 


without Notice to his Father 
or Mother, who treated for 
the Marriage, gives a Bond 
to the Wife's Father to pay 


back 1000/7, of the Portion | 


ſeven Years afterwards, and 
the Obligee aſſigns the Bond 
to a Creditor; the Bond being 
void in Equity, ſuch Aſſign- 
ment ſhall not make it good. 


Sce alſo. 
Bond,. "tt E 
One having a Bond receives 
the Money due upon it, and 
afterwards aſſigns it for a 
valuable 


Marriage - brocage 


chaſer can have no avail of 
this Bondwꝓ. (497 
A Deviſee in Remainder of a 
'Term articles for a valuable 
Conſideration to fell it, this 
is a good Aſſignment in E- 
quity, and the Deviſce in 
Remainder is afterwards but 
a Truſtee for the Purchaſer. 


; | e 
See alſo Tit. Poſlibility, and 


Will, 
Attainder. 
An Attainder of Major General 


Thomas Gordon, Laird of 
Auchintoule, will not ex- 


496 


Conſideration as, 
unſatisfied to another, a Pur- 


tend to attaint the Party, if 
his Name be Alexander and 
not Thomas, tho' the Reſt 
of the Deſcriptions agree. 
Bn Page 612 
Guardians are recommended by 
Will to act with the Advice 
of J. S. and FJ. S. is after- 
wards attainted, this Super- 


Great Seal. 706 


Attozney and Solicitoz. 


A. being beyond Sea, ſues B. 
at Law, . brings a Bill in 
Equity againſt 4. Court 
will order that Service on 
the Defendant's Attorney at 
Law ſhall be good Service, 
but not that ſuch Attorney 


| fhall put in an Anſwer for 


him without Oath, 523 
So if there had been a general 
Letter of Attorney to appear 
in and defend Suits, the 
Court would have ordered 
ſuch Attorney to appear for 
the Principal, and that Ser- 


e 0 5 1 td 
Upon the Attorney's or Solici- 
tor's appearing. to be guilty 

of a groſs Neglect, the Court 
will order him to pay the 


- Coſts 593 
average and Contribution. 
One ſeiſed in Fee of | ſome 


EY for Years, ther Lands, de- 
_ | viſes the Fee to A. and the 


- Leaſes to, P. and 
oP 9 R. debted 


dies in- 


intendency devolves upon the 


Lands, endete of Leaſes 
1 0 
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ae by Bond; on a Def | 
ciency of Aſſets both the De- 
viſces ſhall contribute in Pro- 
portion to the Value of the 
reſpetive deviſed Premiſ- 
ſes towards Payment of the 
Bond-Debts; but if the De- 
viſe had been to 4. of all 
the reſt of the Teſtator's 
Eſtate, then- J. ſhould have 
paid the Debts. Page 404 


One ſeiſed in Fee of the Manors i 


of A. and B. mortgages 4. 
for 4oool. and by Will char- 
ges all his real Eſtate with 


the Payment of his Debts, | 


and deviſes 4. to C. and B. 
to D. and dies; the Deviſee 
of 4. ſhall compel the Devi- 
ſee of B. to contribute to pay 


the Mortgage on 4. but if | 


the Will proves void, then 
no Contribution. 505 


| 


Guing the Bail pending a 

Writ of Error in Parlia- 

nient is a Contempt and 
Breach of Privilege. 685 


| 


Bankruuv t. 


A Creditor by Statute of 7. 8. 
if 7. $. becomes Bankrupt, 


the Statute be not ſued | 


e executed before the 
Bankruptcy, ſhall come in 
only pro ratd, though there 
were Lands in F ee bound 
by the Statute. 62 
A. lends Monty to B. and C. 


on Bond, B. becomes Bank- 


rupt, and his Eſtate is aſſign- 
4 : 


cd by the 1 A. 
ſues C. and takes him in 
Execution on a Ca' $a", and 

| afterwards conſents to his E- 
ſcape; yet 4. ſhall come in 
as a Creditor of B. the 
Bankrupt for a Moiety of his 
remaining Debt. Page 238 

The Wife dum ſola enters into 

a Bond and then marries, af- 

ter which the Husband be- 

comes a Bankrupt; this Debt 
by Virtue of the Statute of 

46 5 Aune, cap. 17. is diſ- 

charged by ſuch 7 


In like Manner Debts due to the 
Wife dum ſola, tho unreco- 
vered, are, on the Husbands 
Bankruptey, aſſignable by the 
Commiſſioners. ibid. 
See Baron and femme. 
The Plea on the Statute of the 
4 & 5 Anne, relating to 
Bankrupts, and their Dif- 
charge, muſt conclude to the 
Country. + +, B58 
A ſingle Creditor to oa 
100 l was due from A. by 
two Notes, and 53 J. Part 
thereof not yet pa bk (be- 
fore the 5 Geo. 2.) ſued out 
a Commiſſion of Bankruptcy, 
ſuch Commiſſion ſet aſide as 
irregular. 20560 
So alſo of a Bond, where the 
Obligee took out a Commiſ- 
ſion before the Day of Pay- 
ment. in een 
A. ſurrenders a Copybold by 
way of Sale or Mortgage, 
but the Surrender is not pre- 
ſented as it ought to have 
been, after which 4. becomes 
a Bankrupt; the hold is 
bound by the Surrender — 
— 


—J 
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” 
ho 74 © en ory), : » _ 


yet if impowered to diſpoſe 
of Goods in Truſt for ano- 
ther, they are not liable tothe 
Bankruptcy either in Law or 
Equity. - gra 
Husband before he has recei- 
ved the W ife's Fortune be- 
comes a Bankrupt, the Af- 


not liable to the Bankruptcy. | 
W ah} 35 _ 289 |. 
A Bankrupt though in Poſſeſſion, 


ſignee ſhall not receive it 
without making ſome Pro- 
viſion for the Wife. 382 
A Poſſibility of Right belonging 


to a Bankrupt is not aſſignable 
by the Commiſſioners. 385 


Commiſſioners, after they have 
made an Aſſignment of the 
Bankrupt's Effects, and given 
him his Certificate and Diſ- 
charge, cannot make a ſub- 
ſequent Aſſignment. 386 
A Feme Sole mortgages in Fee, 
marries, and the Husband be- 
comes a Bankrupt and dies, 


the Aſſignees of the Bankrupt, 


and not the Wife, are entitled 
to the Mortgage; ſecur if by 


Articles before Marriage it 


was agreed; that this ſhould 


continue to the Wife. 458,461 


See Title Baron and Feine. 


a Commiſſion of Bankruptcy, 
proves his Debt, and is pre- 


vailed on to be an Atſignee | - 


(being informed that other- 
wiſe he ſhould loſe his Debt) 


yet if the Bankrupt has no B- 
take | 
in Execution if | 
he will waive any Beriefit of 
2 160 

The Reaſon of a Creditors co- 


ſtate, the Creditor 
the Bankrupt 


the Statute. 


ming in under a Conimiſſion 


r 


of Bankruptcy, and proving 
his Debt, may be to oppoſe 
the Bankrupt's being diſ- 
charged. Page 562 


No Election, in eaſe of a Cre- 


ditor's coming in under the 
Commiſſion, to be paid out 
of the Bankrupt's Effects, if 
no Effects. Ißhid. 


Argument of Fraud, if the 


Com miſſion be ſaed out by 
the Bankrupt's Father in order 
to diſcharge the Bankrupt.s5 63 
A Bankrupt's Wife cannot be 
examined againſt her Huſ- 
band to prove his Bankrupt- 
cy, though by the Statute 
of 21 Jac. 1, ſhe be made 
examinable touching the 
Diſcovery of her Husband's 


By 5'Ceo. 1. cap. 24. a Bank- 
'rupt may be examined touch- 
ing his own Bankruptcy, ibid. 
If one of the Reaſons for the 
Commitment of a Bankrupt 


be illegal, and the Party to 


continue in Cuſtbdy till ſome- 
thing which is illegally re- 
| quired of him be done, the 


hole Conimitment is 
| Creditors. of a Bankrupt who 
Though a Creditor comes into | 


naught, - 


eome into the Commiſſion 
ſhall not impriſon the Bank- 
rupt for not ape. At wa 

e in $1241 3 


„ ; 

A Creditor petitions againſt the 
Allowance of the Bankrupt's 
Certificate, upon which the 
Bankrupt gives him à Bond 
for Payment of his whole 


Effects. {A 75% 


Debt n Cofiſidefution of ſuch 


Creditor's with-drawing his 


Petition; Equith will fot r&- 


lieve againft ſuch Bond. 62 5 
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A Trader ſeiſed of Lands in 
Fee gives Judgment to B. 
and then ſells the Land to 
C. and afterwards becomes 
a Bankrupt ; tho' the Judg- 


ment Creditor cannot come 
in for more than his Propro- 


tion with the Reſt of the 
Bankrupt's Creditors, whe- 
ther he may not extend 
the Lands in C. the Pur- 


chaſer's Hands, C. having 


purchaſed before the Bank- 
ruptcy, and this not preju- 
dicing the Creditors. So if A. 
the Trader gives Judgment 
to B. and articles for a valu- 
able Conſideration to ſell to 
C. and then becomes a Bank- 
rupt; it ſeems the Judgment 
ſhall bind the Lands in the 
Hands of C. who articled to 
buy them; but whatever 
Money the Purchaſer was to 
pay the Bankrupt, the ſame 


| ſhall be liable to the Bank- 


ruptcy. . Page 737 


Bankrupt, before his Bank- ; 


ruptcy gave a Note to 4. 
for 100/, payable to' A. or 
Order, B. buys in the Note 
for 50%. yet B. is a legal 
Creditor for > and ma 
ſue out a Commiſſion again 
the Bankrupt; /ſecus of an 
Aſſignee of a Bond, he not 
being the legal Creditor, or 


if the Indorſement were af- | 


| ter the Bankruptcy. 782 


Bargains catching. See heir. 


Baron and Feme. 


A perſonal Eſtate was deviſed | 
to a Feme Covert for her ſe- 


| 


q 
4 


I 


4 


parate Uſe without naming 
Truſtees, this, by the Opinion 
of Lord Cotoper, not good to 
exclude the Husband from 
intermeddling. Page 125 
Han ü. 
What Circumſtances will un— 
doubtedly make ſuch Will 
Goal, 79) 126 
Debts of the Wife contracted 
dum ſola are, diſcharged by 
the Bankruptcy of the Huf- 
band, as on the other Hand 
Debts due to the Wife dum 
ſola are aſſignable on the 
Bankruptcy by the Com- 
miſſioners. 8149 
Debts due to the Wife dum ſola, 
forfeited and aſſignable to the 
King by the Husband. 253 
The Wife is for ever diſcharged 

by the Diſcharge of the Bank- 
rupt Husbantd. 2257 
Husband borrows Money, and 
he and the Wife levies a Fine 
of the Wife's Land as a 
Mortgage for it, after which 
the Husband by Will gives 
. Legacies and Charities to the 
Amount of his perſonal E- 
ſtate and dies; the Mortgage 
Money ſhall be paid out of 
his perſonal Aſſets, though 
to the Defeating of the Cha- 
rity Legacies. 1464 
But all the Husband's Debts, 
even thoſe: by Simple Con- 
tract, ſhall be preferred to 
the Mortgage. ibid. 
Where a Feme Sole ſeiſed 
mortgages, and marries B. 
and the Mortgage is — 
and D. in the Deed of Aſ- 
ſignment covenants to pay 
the Mortgage Money, bis 
. perſonal Eſtate is not liable 
in 


— 


ee en 


contained in the Fer Fare 


in Pauley to pay the fame; un- 


leſs he received it. Page 348 


Feme Covert poſſeſſed of Choſes | 


en Action dies, her Husband 
adminiſters, and makes a 
voluntary Aſſignment, this is 
8 Alteration of the 2 
So + the Husband had firvived, 


much as adminiſtring to his 
Wife. n ibid. 
H usband dodo he has received 


a Bankrupt, the Aſſignee ſhall 


making ſome Proviſion for 
the Wife. 382 


A Feme Sole Mortgagee in 


and dies, the Aſſignees of the 
Bankrupt, and not the Wife, 
are entitled to the Mortgage; 
ſecus if by Articles before 


this ſhould continue to the 
Wife. . _- 458, 461 


and having married dies lea- 
ving no egal Aſſets, but at 
the Marriage had a 'Term 


ſideration of which the Huſ- 
band makes no Settlement; 
the Husband not liable in E- 
quity any more than at Law. 
466 

Husband during the Coverture 
liable for all. his Wife's 
Debts, though he had no- 


other Hand, though he had 
a Portion in Goods, Jewels, 


Marriage it was agreed that 


„ 


and then had died without : 
_ altering the Property, or ſo | 


the Wife's Fortune becomes | 


not receive the ſame without | 


Fee, marries, and the Huſ-- 
band becomes a Bankrupt 


2 


Feme Sole owes Debts by Bond, 


for Years, Jewels, Oc. in Con- 


thing: with her; and on the | 


or other perſonal Eſtate with | 


0 Wite, et if he happens 
not to be fied for her goon 
Wot. the Coverture, he will 
not be liable afterwards. 
Page 469 


* gives Rune the Foul 


Diſtemper, 4. lends the Wife 


30% to pay the Doctor for 


her Cure, Baron deviſes Lands 
for the Payment of his Debts; 
this 30. is a Debt of the 
Husband's, and J. is a Cre- 
| ditor in the Doctor“ Place. 
482 
D hough a Wife cannot at Law 
borrow Money even for Ne- 
ceſſaries, ſo as to bind her 
Husband ; yet if ſuch Mone 
is applied to the Wife's Uſe 
for Neceſſaries, the Lender 
of the Money ſhall in E- 
quity ſtand in the Place of 
him who found the Neceſla- 


ries. 483 


How: far the Husband 15 an- 


ſwerable for the Debts of © 
the Wife, vide ſupra under 


E Baron and Lean. 


Bail 02 Surety. 
Su uing the Bail below, neniling 


a Writ of Error in Parlia- 


ment, is a Contempt and 
| Breach of Privilege. 685 


5h Baſtard. 
If Lands are deviſed 10 a Ba- 


ſtard and his Heirs, though 


he can have no Heirs but 
ſuch as is his Iſſue, yet it is 
a Fee-fimple. | 78 
One deviſes 01 to all ho 


9 5 by 


natural Children of his Son 
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A Bill brought by a Bond- Cre. 


A TABLE of the Principal Matters 


by Jane Stiles, the Baſtards | 
born after the making of the 


Will ſhall not take, nor even | 


the Child i Ventre ſa mere, | 


Baſtards being incapable of 
taking till they have gained 

a Name by Reputation. Page 
e 1429 
And though in the principal 
Caſe the Money was to be 
paid by the Executors as the 
LTeſtator by Deed ſhould ap- 
point, and the Teſtator after- 
wards made a Deed of Ap- 
pointment, yet ſuch Deed re- 
ferring to the Will was held 


98 Bond 02 Obligation, 


By a Deviſe of all one's Goods 
a Bond will paſs. Page 267 
Bond or Covenant to pay a Sum 
of Money on Failure of Iſſue 
of A. generally is good. 5 66 
A Son in plentiful Cireum- 
ſtances gives his Father a 
Bond to pay him 120 J. An- 
nuity for his Life; this, if 
done freely and without Co- 
ertion, good; and what 
Words or Circumſtances will 


as Part thereof. 530 not be conſtrued a Coertion. 
Bill. A Bond is given to a Creditor, 


Mpho muſt be Parties, vide Tit. 


Parties, 


ditor againſt a Deviſee on 
the Statute of fraudulent 
Deviſes muſt make the Heir 
a Party. H . 1000 
A Bill lies to perpetuate Teſti- 


mony before Trial, on Affi 
davit annexed. 147 
A. brings his Bill againſt D. 


and C. who put in inſuf- 
ficient Anſwers, and prefer 
their Croſs Bill againſt 4. 
B. becomes a Bankrupt, his 
Aſſignees bring a Bill in Na- 
ture of a Bill of Revivor a- 
gainſt 4. they ſhall not go 
on till C. has anſwered 4.'s 
Bill. 1% 3546 s 
A Bill does not lie. for an Owner 
of a Quit-Rent, in order to 
ſettle what Proportion his 


Quit-Rent ſhall pay to the 


who had petitioned againſt 
the Allowance of the Bank- 
rupt's Certificate, to pay the 
whole Debt in Conſideration 
of the Creditor's with-draw- 
Ing his Petition ; Equity will 
not relieve againſt it. 620 


Marriage-brocage Bonds. Vide 
Marriage. 


One ſeiſed of a Copyhold in 
Fee in Nature of Borough 
Engliſh has ſive Sons, the 
youngeſt of whom dies lea- 
ving Iflue a Daughter, and 

then the Father dies, the 
youngeſt Son's Daughter 1s 

- . nhvoritable, {2 147 33 

The Cuſtom of a Manor was, 
that the Copyhold Lands of 
any Tenant dying ſeiſea 
ſhould deſcend to his youn- 


Land-Tax. 329 


1 


geſt Son, and a Surrender is 


made 


i 


6 


* 


the FIR 
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made of a Copyhold to the 
Uſe of J. §. and his Heirs, 
who dies before Admittance, 
his eldeſt Son, and not bis 
youngeſt, ſhall take theſe 
Lands; ſecus. had it been 
laid to have been of the Na- 
ture of Borough Engliſh. 
| {i 15 % Eg 

One having Borouegen \ l 
Lands is diſſeiſed {begs ha 
this Right to the Borongh 
Engliſh (hall deſoend to the 
youngeſt Son. 67 


Caſualties. 
On Caſualties happening be- 


bear the Loſs. +: 
is cancelled by 
latter Will is good and duly 
to beſo, in ſuch Caſe Equity 


will rclieve under the Head 
of Accident. 346 


Charity and charitable Uſes. 
See alſo Pooz. 


Will by Tenant in Tail of a 


rity, . 5 x 
Vide Deviſe, and Mill. 
Deviſe by Tenant in Tail to a 

Charity good, tho no Fine 
levied, or Recovery ſuffered 
previous thereto. 248 


247 


- tween the Articles for a 
Purchaſe and the Sealing of 
the Conveyance, who ſhall | 
Ki 
Where a former Will of Land 
the Teſtator 
upon a Preſumption that | 


executed, which proves not 


A Deviſe by a Nuncupative 
Rent out of Lands to a Cha- 


ths * 


Charity Legacies that are pe- 
cuniary, ſhall on a Defi- 
ciency of Aﬀets come into 
Average as well as other pe- 
- cuniary Legacies. Page 423 
In a Suit for a Charity for the 
. Arrears of a Rent-charge, 
it is not neceſſary to make 
all the Ter-tenants of the 
Land, out of which the Rent 
iſſues, Parties. 599 
See alſo Tit. Parties. 
A Pariſhioner no good Evi- 
| dence to prove a Charity 
given to the Pariſh; ſecns if 
only a Lodger, and one who 
docs not pay to the Poor, 600 


| Sce alſo Tit. Evidence. 


Two Schools in one Town, the 
one a Free, the other a Cha- 
rity School for Boys and 
Girls; 4. deviſes 5001. to 
the Charity School, though 
both be Charity Schools, yet 
only that for Boys and Girls 

| ſhall take. "1: 5678 
One ſeiſed of fome Lands in 
Fee, and being Ceſtui que 
' Truſt of other Lands, de- 
viſes all to 4. for Life, Re- 
' mainder to his firſt and ſe- 
cond Son in Tail Male (with- 
out going farther) and after 
"A's Death without Iſſue 
Male, then to a Charity 
though 4. be Tenant in 'Tail 
until Iſſue born, and may 
bar the Charity with reſpect 
to thoſe Lands of which he 
has the legal Eſtate, yet it 
was held otherwiſe as to the 
Truſt Eſtate, 1754 


Childzen and younger Chil- 


; 


1 


| 


' 


|  Dzen. See Pottions, 
FF 
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FF” Tar L E 6 of 1 the Principal Matters 


| Commute. 


Committee of an 4 Heireſs 


having given a Recognizance 
that he ſhould not ſuffer the 


Infant to marry without the 


Conſent of the Court, the 
Form of this Recognizance 


moderated, 9is. that the In- 
fant ſhall not marry with | 
the Committee's Privity, | 


without the Conſent of the 
Court. Page 698 


Common Recovery. Vide Re- 


covery. 


Tenancy in Common. Vide 


Jointenants. 


Concealment, Covin, Collu- | 


ion. 


A Deviſee under a Will de- 
fectively executed repreſents 
it to be duly executed, and 


for a ſmall Sum gains a Re- 
leaſe from the Heir, ſuch 
Releaſe ſet afide. 239 


Where the firſt Mortgagee is a 
Witneſs to the ſecond Mort- | 


gage, though there be no 
actual Proof of his knowing 
the Contents thereof, yet 


from a Preſumption that he | 


might have known the ſame, 
this ſhall poſtpone him. 394 


One deviſes Lands to his Wife 
for Life, and after her Death | 
of LA | 


to his Son in Fee, upon Con. 
dition to pay bis Daughter 
10co J. within a Year after 
the Death of J. S. with a 
Proviſo, that if the Money 
be not paid, the Daughter 
may enter and receive the 
Profits till Payment; J. 5. 
dies, living the Wife; the 
. Daughter is entitled to the 
1000 J. and in Default of 
Payment a Sale of the Re- 
verſion will be decreed, Page 


1 


j 
4 


Condition precedent. 


One by Will gives an Annuity 
to his Grandaughter; but if 
ſhe marries with the Execu- 
tor's Conſent, - then a Por- 
tion; ſhe marries ſan, Con- 

ſent a Man worth nothing; 
the Husband not entitled to 
the Money, the having mar- 
ried with the Executor 
Conſent being a Condition 
precedent to the Gift of the 
Portion. 284 


condition or Covenant broken, 
and how far reli evabk. 


Mortgagor reſerving fix per 
Cent. with Proviſo to take 
five if paid within three 
Months or ; if a great Ar- 
rear, the Court will not re- 
lieve; ſecus if but a ſmall 
Slip of Time. 1,7 53643 


Vide "Tit. — of * 


Con- 
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Contingent Remainders. Vide 
Truſtees fo? pzeſerving con- 
tingent Remainders. 


Contribution. Vide Average. 


Convocation. 


The Gabon ef a Convacation 
do not bind the Laity with- 


Page 32 
Copyhold. 


in Conſtruction of Law from 
Copyholds muſt be governed 


veyances at Common Law. 
5 ee 
If a Copyhold be deviſed to 


previous Surrender, Equity 
will ſupply the Want there- 
of? "RE 61 
Surrender of a Copyhold to 
the Uſe of Baron and Feme 

for their Lives, & Heredum 

& Affignatorum of the ſaid 
Baron and Feme, and for 
Default of ſuch Iſſue, to the 


Eſtate in Fee, and not an 
Intail in the Baron and 
Feme; otherwiſe had it been 


4. ſurrenders a Copyhold by 
way of Sale or Mortgage, 
but the Surrender is not pre- 
ſented in Time, and 4. be- 


out an Act of Parliament. 


Copyhold Lands do not differ | 
Freehold, and Surrenders of | 


by the ſame. Rules as Con- 


_ Grandchildren without any |. 


right Heirs of A. this is an 


bind the Sale in Equity. 


If a Copy holder ſues in the 
Lord's Court by Petition, 


and thereupon a wrong Judg- 
ment is given, though no 

Appeal or Writ of Error will 
lie of ſuch Judgment, yet 


the Court of Chancery will 


correct the Proceedings. 330 
Voluntary Conveyance of a 


not helped in Equity againſt 
an Heir. | 354 


One deviſes all his real Eſtate 


to pay Debts, having Part 

| Frechold and Part Copy- 

hold, and dies without ha- 

ving ſurrendered the Copy- 

hold to the Uſe of his Will; 

if the Freehold Eſtate be 
not ſufficient to pay Debts, 

the Copyhold, being real E- 

ſtate, ſhall be liable. 

A Copyhold was granted to the 

Husband and Wife and J. S. 

for their Lives ſucce/ſive, 

and the Fine appeared by 

the Rolls to be paid only 

by the Husband and Wife; 

| 4 S. decreed a Truſtee for 
the Husband and Wife and 

the Survivor of them. 781 


Contempt. 

An Advertiſement in the pub- 
lick Prints, that whoever ſhall 
diſcover and make legal 
Proof of a Marriage (in Re- 
lation to which there was a 


ſhall have 1004 Reward; 
held to be a Contempt of 


comes a Bankrupt; this will | 


the Court, and the Party 
Is i pro- 


Copyhold or other Eſtate 


Suit depending in this Court) 


n 
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Page 675 


Suing the Bail below, pending 
a Writ of Error in Parlia- | 


ment, is a Contempt and a 
Breach of Privilege. 685 
A general Act of Pardon, tho 
with an Exception of all 
Contempts then depending, 
which had been proſecuted 
at the Charge of any pri- 


vate Perſon, yet held to ex- 


tend to Contempts in marry- 
ing Infant Wards of a Court 
of Equity. 69 
Where the Husband was a Lu- 
natick, the Wife, though an 
Triſh Peereſs, committed for 
a Contempt in not producing 
biene et 
The firſt Proceſs for Contempt 
 - Againſt a menial Servant of 
a peer, is a Sequeſtration 


7 $35 
Vide Proceſs. 1 


Corporation. = 


. | Ry ' 
If a Corr ration would make | 
uſe one of their own 


Members as a Witneſs, they 
muſt disfranchiſe him. 595 
A College reſtrained by their 

Conſtitution from making 

any Leaſes except for 21 
Years, and at a Rack-Rent, 
makes Orders, recommend- 
ing it to their Succeſſors to 

renew at leſs than the Rack- 
Rent; this not favoured, as 
| tending to a Breach of the 
Statutes. 


a 
4 


The Signing of any Contract 
for Leaſing (or whereby the 


committed. 5 | 


by the Maſters and Fellows 
of the College, unleſs under 
the College Seal, will not 
be binding to the College. 

1 Page 656 


Coſts in Equity and Li, 


On a Scire Facias to repeal a 
Charter, the Defendatit ſhall 
pay Colts for a new Trial. 

| FFC 

Coſts not always to follow the 

Event of the Cauſe ; as where 

the Money was found due to 

the Defendant upon Account; 

7 it appearing to be much 

eſs than had been claimed 
by the Defendant's Anſwer, 
in that Caſe the Defendant 
was allowed no Coſts. 376 

Mortgagee. ſhall not onerate 
his Pledge with Coſts which 

he has occaſioned by an un- 

| juſt Defence. | | 395 

An Heir at Law, or even an 

Heir Male to the Honour 

of the Family, if there be 

8 2 Cauſe to contend 
to pay Coſts. 

See alſo a Heir. ; „ 

Upon the Attorney's or Solici- 
tors appearing to be guilty 
of a groſs Negl 


ies 


ect, the Court 


will order him to pay the 
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| Covenant broken, | and how far 
| retiecable, vide Tit. Condi: 
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in the Action ought to ge 
Grant or Leaſe. 10 of the 1 De 
fendant's Intereſt under the 


Exchequer Seal. Page 445, 


Court of Chancery | ; 


Court of: Chancery in Vaca- 
_ tion-Time may grant Prohi- 
bitions returnable in B. R. 
or. C. B. 43, 476 
If a Copyholder ſues in 2 
Lord's Court by Petiti 

thereupon a wro 1 
ment is given, th 
Appeal. or Writ of Error will 
lie of ſuch, Judgment, yet 
the Court of — will 
correct the Proceedings. 330 
An Executor aroma a Will, 
wherein one of the * 
is forged; this Fraud is not 
cxaminable in hee, | 
388 

No Motion can be made on 


285 baviour, or giving Occaſion 


n 


. The Court, of. PREY 5 
ca. Vid nn, || proper to compel an Excou- 


tion of a Truſt, and conſe- 


"OOF -quently a Diſtribution of the 
cre Eacheque. I -+ undiſpoſed Surplus of a per- 
| \ ſonal Eſtate, - Page 549 
Upon an Outlawry the Plaintiff eee eg appointed by Will 


according to the Statute of 


more Power than Guardians 
in Socage, and are but 
Tru ogg on whoſe Misbe- 


to ſuſpect their Behaviour, 
the Court of Chancery will 
interpoſe. 704 
If a Father in low Circum- 
ſtances endeavours to marry 
his own Child to one who 
_ has an Eſtate not any ways 
e the Court of 
ncery will interpoſe. 
. 

Guardians are ID” BR, | 


vice of F. F. and J. FS. is 
; afterwards e this 


1 rat $6 a” e 


ö 


the Petty-Bag Side of the 
Court of Chancery after the 


as to other Purpoſes on the 


Motions are over. 322 


lad Day of the Term, tho 


Equity Side, the laſt Day of | 5 1 
the Term continues till the 


So where the laſt Seal con- 
tinued three Days, the Whole | 
was looked upon as a Con- | 


2 
e, 5 the dub. 


One ſeiſed of Lands i in Fes bad 
two Daughters, and deviſed 
his Lands to Truſtees in Fee, 
in Truſt to pay his Debts, 
and to,convey the Surplus to 
his Daughters equally s the 


12 Car. 2. cap. 24. have no 


by Will to ad with the Ad- 
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Principal Matters 


Fwy 


and died leaving an Infant 


Son and her Husband fur- | 


viving ; on the eldeſt Daugh- 
ter's bringing a Bill for a Par- 
tition, decreed that the Huſ- 
band of the youngeſt Daugh- 
ter ſhould be Tenant by the 
Curteſy. Page 108 


Cuftoms Fozeign. Vide" Tit. 
-_ _ . Foreſgn Cuſtoms, + 


Cuſtoms of London. Vide Lon-. 


don, 


WY VO TIE LF 


Ce 


' Debts, Credito2 and Debtoz. 


| Vide Truft for Payment of 


% Debts. i 


THERE the Husband 
receives Money which 

by Marriage Articles was co- 
venanted to be laid out in 


Land and ſettled, and after- | 
wards miſapplies it, his Aſſets 


are liable to make this Loſs 


 'Truft, or as Money received 
andemiſapplied ; but by rea- 
ſon of the Articles it is a 
Debt by Specialty.” 131 


8 


A Freeman of London gives a 


Note by which he owns him- 
ſelf indebted to his Brother 


and Heir, but his Brother 


knows nothing of it, and the 
Freeman keeps this Note al- 
ways in his own Cuſtody ” 


which on his Death was 


found among his Papers; ad- 


good, not as a Breach of 


a Matter intended and not 
perfefied. - Page 204 
See alſo under Tit. Aoluntary. 
One ſeiſed in Eee of ſome Lands, 
and poſſeſſed by Leaſe for 
Vears of other Lands, deviſes 
the Fee to A. and the Leaſe- 
hold to B. and dies indebted 
by Bond; on a Deficiency of 
Aſſets, both the Deviſecs ſhall 
contribute to the Payment of 
the Bonds; but if the Deviſe 
had been to 4. of all the 
Reſt of his Eſtate, then 4, 
ſhould have paid all the 
Debts. : Hos rages 


. 


Compoſition of Debts. 


Equity will aſſiſt a Compoſi- 
tion of a Debt, if obtained 
without Fraud and upon a 
fair Repreſentation. 651 
If on the Conſent of the Wife 
and her Truſtees, and in or- 
der to a Compoſition with 
the Husband's Creditors, the 
Court orders Part of the 
Truſt-Money to be paid to 
the Creditors thus conſenting 
todiſcharge him of the Debts, 
any private Notes, (5c. taken 
by any of the Creditors for 
Part of their Debts beſides 
their Share with the reſt of 
the Creditors, will be ſet a- 
2 fads. ff 5 PO 
he Order and Priority in 
which Debts are to be paid, 
vide under Tit. Aﬀets, and 
n 


judged a void Note, and as 
8 2 8 | | 


4 


Decree. 


xs.” of 


contained in the FIRST * VOLUME.” 


W 


If after a Decree a Caveat be | 
entered to ſtay the Signing and 
Inrolling, it ſtays the Signing 
twenty-eight Days after the 
Preſenting the Decree to the 


Lord Chancellor to be in- 


rolled, and Notice given by 


the Lord Chancellor's Secre- | 


tary to the Clerk on the o- 
ther Side. 


termined, the Court is cau- 


tious of unravelling former | 


Decrees, Agreements or Re- 
leaſes. 


1. though in many Re- 
ſpocts not ſo equitable, the 
Court will not ſet it aſide. 
734 

If after a Decree to account; an 
Executor: or Adminiſtrator 
does not revive within fix 
Years, this is. not within the | 
Statute of Limitations. 742 | 


Parties bound or not by a De. 


| r 
A Decree ſhall not bind a Re- 
mainder- man who is no Par- 
1 | 
After a Decree niſi Cauſa a- 
gainſt an Infant, on ſuch In- 
fant's coming of Age and 


before the Decree made ab- 


ſolute, he may put in a new 
Anſwer. 594 | 


Page 609 | 
Where Matters have been ex- | 
amined in Equity and de- 


723 
On a Bill to ſet aſide a Decree 
againſt an Infant for Fraud, 


the ſame be not frandw: | 


914 


Deeds. 


Deeds, Conveyances and 4 Au- 
- rances, Conſtruction and O- 
peration of them. 


Deviſe to A. (a Woman) Ee 
Life, and then to be at her 
| Diſpoſal, provided it be 
to any of her Children by 
her felt Husband. A. with 
an after-taken Husband does 
by Leaſe and Releaſe and 
Fine convey the Premiſſes 
to a Truſtee and bis Heirs, 
to the Uſe of herſelf for Life 
without Impeachment of 
Waſte, Remainder to her 
Daughter by a firſt Husband 
and the Heirs o 1 her Body, 
Remainder to her Son by 
her firſt Husband Kg his 
Heirs; this a 7 a good 
Execution of the Power. 
Pars 149 
Deeds or - Settlements. ſo emnly 
executed, not to be ſet aſide 
by the Parties parol Expreſ- 
ions declaring againſt Fax 


* — Re 2 ace „„ 
a. _ 


| Deed of Appointment in —4 


ſequence of a Will, and re- 


ferring thereto, conſtrued as 
Part of the Will. 530 


Dae bot or . 


Where an Heir FIIPTY a 
Deed or Will, formerly the 
Court decreed the Part 

| claiming under ſuch Deed, 
Gc. to hold and enjoy againſt 


See Tit. Anſwer. 


ſuch e now the 
9 U Court 
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Court goes farther, and de- 
crees the Suppreſſor to con- 
V RO TIL. | 
The Contents of a Deed or 
Will ſuppreſſed, if uncertain, 
to be taken more ſtrongly a- | 
gainſt the Suppreſſor. ibid. 


Deeds cancelled. . 


One makes a voluntary Settle- | 
ment on her Nephew JA. | 
in which there is no Power | - 


of Revocation, keeping the 
Deed in her Cuſtody ; at- 


terwards the Nephew's Fa- 
ther gets an atteſted Copy | 
of ' this Settlement ; then | 


the Aunt burns ſuch Settle- 
ment, and ſettles the Pre- 


miſſes on her Nephew B. de- 


livering the ſaid Settlement 
into B. s Cuſtody; the Ne- 
phew 4.s Bill to eſtabliſh 


| . 


pay him 120 J. Annuity for 
bis Life, this, if done freely 
and without Coertion, good; 
and what Words and Circum- 
ſtances will not be conſtrued 
a Coertion. Page 607 
Vide ante Bonds. 5 


Demutter. 


| If one be made a Plaintiff im- 


_ materially, and without be- 
ing any Ways intereſted in 
the Cauſe, the Court will 
not make an Order to exa- 
mine: ſuch Perſon de bene 
eſe, but the Defendant ought 
to have demurred, | 395 


- Defendants. 


In what ſpecial Caſes the An- 
ſwer of one Defendant may 
be read againſt the other. 


the firſt Settlement diſmiſſed e | 300 
with Coſts; upon which the | 'They only are Defendants to 
| ſecond Nephew B. claiming | Bill againſt whom Proceſs 
under his Settlement, and | is prayed. 593 


bringing a Bill to have the 
; atteſted Copy delivered up, 
obtains a Decree for that 
Purpoſe. : | 2 577 
Deeds obtained by Dureſi, Cum 
| pulſion, 8&c. 


Husband before Marriage co- | 


venants to releaſe the Guar- 


dian of the intended Wife of | 


all Accounts; this not bind- 
ing, from a Preſumption that 


See alſo Parties. 


Depoſitions o Examination; 


| ERR 
A Witneſs was examined who 
- at that Time was diſin- 
tercſted, but afterwards be- 
came intereſted and Plaintiff 
in the Cauſe, his Depoſitions 
allowed to be read. 288 
A Witneſs, ſworn and examined 
| . to ſeveral of the Interroga- 


y 


it was not made freely. 118 
Vide Marriage-brocage Bonds. 
Son in plentitul Circumſtances 

gives his Father a Bond to 

2 


tories, dies ſuddenly before 
he has ſigned his Examina- 
tion; theſe Depoſitions no E- 
vidence. ane, 
Defen- 


* 


contained in the Fixer Vork. 


| Defendant after Publication ex- | 
amines a Witneſs, and on 


the uſual Affidavit, thatinei- | 
ther he, his Clerk or Solici- | 


tor had ſeen the Depoſitions, | 
gets an Order to re-examine 
this Witneſs, but the Witneſs 
dies before a Re-examina- 
tion ; the Court gave Leave 


to the Defendant to make | 


Uſe of the former Depoſi- 
tions. Page 4 15 


Depoſitiont de bene eſſe. 


Court refuſed to publiſh De-. 
politions de bene efſe, in or- 
der to compare them with 
the Depoſitions in the ſame 


Cauſe taken on an Exami- | ( 


nation in chief. 567. 
The Reaſon of examining a 


Witnefs de bene efſe. 568 
Whether a Proſecution for Per- 


jury will lie on a Depoſition | 
ibid. +: 


takin; de bene ef. 


Deſcent. Sos alſo Purchaſe. | 


Heir not always; and of Ne. 
ceſſity, to be intended a Word | 
of Limitation. 59 

So where the Deviſe was to 
the Heirs Male of J. S. be- 

gotten, J. $. having a Son, | 
and the Teſtator taking No- 


tice that J. S. was then li- 


ving; this was held a ſufficient | 
Deſcription-of the Teſtator's 
| Meaning, and the Son allow- 
ed to take, though ſtrictly 
ſpeaking” he was not Heir, 

— 129 


Th 


| All tote in England at firſt 
deſcended in Gavelkind ; but 
after the Conqueſt when 
*Knight-Service 'Cenures were 

introduced, and' the whole 
deſeended to the eldeſt Son, 
the Daughter of the eldeſt, 

Jure repreſentationis, was 
preferred to the youngeſt 


Son. Vage 64 


Depiſe, and Executorp Devile. 


Devi ſe for Payment of Debrs: 
Vide Trofts for raiſing Por- 
tion and Pa 8 hf Debts 
under Tit.“ oy 


| Ditrets. 


For the incouraging of Pur- 
chaſers of Fee-Farm Rents, - 
© the Statute of 22 Car, 2. ' 
cap. 6. gives the Purchaſers 
the ſame Power of Diftreſs 
which the King had, (9iz.) 
not only on the Lands char- 
* but on any other of the 
ds belonging to the Te- 
nant. Qnære autem, if ſuch 
Grantee of a Fee Farm 
Rent may diſtrain on other 
Lands of the Tenant under 


enen, 307 
'Difribution 150 
2 ſhall be greed, ih 
| regard 1 thereto.” 


Where an Executor bs an ex- 
preſs Legacy, the Court of 


f 


— looks upon him 
but 
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but as a 'Truſtec with . 
to the Surplus, and will de- 
cree the ſame to go accord- 
ing to the Statute of Diſtri- 
bution. 3 
So though the next of Kin — 
a Legacy alſo. 544 
Inteſtate dies leaving a deceaſed 
Brother's Child and a de- 
ceaſed Brother's Grandchild, 
the Grandchild not admitted 


to any diſtributory Share. | 


The Clauſe in the Statute 
of 22 (5 23 Car. 2. cap. 10. 
which ſays, that there ſhall 
be no Repreſentatives among 
Collaterals beyond Brothers 
and Siſters Children, being 
to be intended that none 
ſhall take by Repreſenta- 
tion but the Children of 
Brothers and Siſters to the 
Inteſtate. 
One dies inteſtate, leaving an 
Aunt and a Grandmother, 


his next of Kin; the Aunt 


not entitled to come in for. 
a diſtributory Share with the 
Grandmother. _ 41 
On a Son's dying inteſtate, and 
without Wife or Iſſue, the 


Father is at this Day enti- 
tled to the whole perſonal 
Eſtate, though by the firſt of 


Fac. 2. the Mother has but 
an equal Share with the Bro- 
thers and Siſters. 48, 49 
How the Law ſtood formerly 

with Regard to Diſtribution 

and Inheritance. 0 
Grandfather on the Father's 

Side, and Grandmother on 
the Mother's Side, equally 

entitled by the Statute of 

Diſtribution. 3 


- by 


25,5 594 5 


As is alſo 8 Half Blood with 
the Whole. Page 53 
One covenants to leave his 
Wife 500 J. and dies inte- 
ſtate, upon which the Wife's 
diſtributory Share, comes to 
above 500/. this is a Satiſ- 
faction of the . : 


One deviſes the Surplus of ki 
perſonal Eſtate to his Rela- 
tions; only ſuch ſhall take as 
are capable of taking within 
the Statute of Diſtribution. 

wY 

One Hes inteſtate, 8 
Uncle and a deceaſed Aunt's 
Son, the latter ſhall have no 
Share under the Statute of 
Diſtribution. -- 504 

One deviſes the Surplus of his 

perſonal Eſtate to four e- 
qually, and leaving J. 8. 
Executor in Truſt; and one 
of the four dies in the Life 
of the Teſtator; his Share, as 
ſo much of the Teſtators 

Eſtate undiſpoſed of by the 
Will, ſhall go cor to 

the Statute of Diſtribution. 

700 
Wa Cauſa mortis. Vid 
Legacy. | 


Husband ſeiſed in Fee mort- 
gages for Years, marries and 
dies; his Wife ſhall be en- 
dowed. 8. 

Legacy to a Wife, in Conli 

de'eGration that ſhe releaſe her 
| Dower, on a Deficiency of 


Aſſets, 
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ts Page 127 
A Truſt Term for Years ſhall 
not, in Equity, hinder Dow- 
er. e 
A Jointure made by a Free- 
man of London on his Wife 
in Bar of Dower, will not 
extend to bar her of her 
cuſtomary Part. 


* 


— a 


Ejenment. 


Mense in Fee is made re- 
deemable on Payment 
of 300 J. and Intereſt upon 
any Michaelma Day, on fix 
Months Notice; the Remedy 
in this Caſe, on Default of 
Payment, is not by Mutua- 
tus at Law, or by Bill in 


Election. 


Where Money is agreed to be 
laid out in Land, the Party 
who would be entitled to 

the ſole Intereſt in the Land 
when bought, may (if not 

an Infant) elect to have the 
Money paid him, and that it 
ſhall not be inveſted 5 Land. 
30, 309, 470 

A Man. has one Daughter, to 
whom 8oo0J. is ſecured b 
Marriage Settlement, and 

afterwards he gives her 
80004, by his Will for her 

Portion, and 200 l. per Ann. 
the Daughter ſhall have but 


Aſſets, ſhall be preferred. | 


336 


Equity, but by Ejedment to 
recover the Poſſeſſion. 294 


y | Writ of Error on a Judgment 


one 80007, though ſhe may 
ele& which of the Portions 
| the pleaſes. Page 147 
| Purchaſer before a Maſter may 
elect to loſe his Depoſit; in 
which Caſe he will not be 
bound to proceed in the Pur- 
chaos. 745 


85 
Entry. 


The ſame Length of Time 
ſhall bar a Redemption in 
Equity, as bars an Entry at 
Law. 270 
Where Lands were deviſed to 
A. for Life, and if A. ſhould 
die leaving Iſſue Male, then 
to ſuch Iſſue Male and his 
Heirs for ever; but if 4. 
ſhould leave no Iſſue Male, 
then to B. in Fee; and 4. 
ſuffered a common Recovery 
of theſe Lands, and five 
Years paſſed ; held that the 
right Heirs of the Teſtator 
were barred, in Regard they 
; ought to have entered u 
_ | ſuch Forfeiture, and had no 
new Title of Entry upon 
the Death of the 'Tenant for 
Life. 520 


Erton. 


Whether Error lies on a Rule 
or Award of a Mandamus. 
Er . 


on a Mandamus no Super- 

ſedeas to a peremptory Man- 

damus. __ 351 
Error lies not on a Rule for a 


Prohibition. ibid. 
9 X After 


= TABLE E of t The Principal Matters, 


a After Judgment in an Adion | Deviſe 3D 1 * 1 "5 


on a Policy of Inſurance, if 
Error is brought to reverſe 


ſuch Judgment for want of 
an Original, the Court will 
not permit. the Plaintiff to 


file an Original. . 412 


Eſtates, 
i fare i in Ee mple. 


Baron and Feme ; and for 
Default of ſuch. Iſſue, to the 


| Feme;. otherwiſe had it 17 
in the Caſe of a Will. 


three Judges of B. R. Mus, 8 


Could J. 


70 
If Lands are given to a Baſtard | 
and his Heirs, though ſuch |' 
Baſtard can have no Heir but 
of his Body, yet it is a Fee- 


ſimple. 1 N 7* 


Ss. 
Ra, 


Eſtate in hee tail 


A 'Deviſe by a Father to his | 


' ſecond Son and his Heirs for 


ever, and for want of ſuch 
Heirs, then to the right Heirs | 


of A. though tbig be but the 


of the Teſtator, is an Eſtate- 


tail; but had the Deyiſe 
over been to a Stranger, the 


ſecond Son would have taken 
a Fee- ſimple, and conſe- 


quently the Deviſe over. had, | 


been void. | 73. 
1 2 | 


A Surrender of a Cad to | 
the Uſe of Baron and Feme | 
for their Lives, & Heredum | 

6 A.. guatorum of the ſaid 


mainder to his firſt, &c. Son 
in Tail Male, and ſo on to 
his ſixth Son; and if 4. 
ſhould die without . 
Male of his Bod dy, then 
B. this held to give an E 
ſtate-tail to 4. to the End 
that the ſeventh and other 
ſubſequent Sons ſhould not 
be excluded. Page 59, 754 


T S0 had the Deviſe been to 4. 


for Life, and if 4, died 
without Ifſyc, then to B. 
here the ſubſequent Words 
would have turned the ex- 
preſs, Eſtate for Life into an 
Eſtatertail, | 60x 


Upon a Settlement 4. is made 
right Heirs of J. this is an 
Eſtate, in Fee, and not an | 
' Eftate-tail in the Baron and | 


Tenant, for Life, Remainder 
to the Heirs of his Body by 
his Wife Jane, and in the 
ſame Deed covenants not to 
ſuffer a; Recovery, but that 
the Lands ſha]l be enjoyed 
* to the Limitation; 
4. does ſuffer a Recovery, 
2 deviſes the Lands; this 
Covenant good to bind the 
Aſſets ; but 4. being Tenant 
in Tail, and as ſuch having 
a Power to ſuffer. a. Reco- 


very, the Lands niet ſhall 


not be affected. 104 
One deviſes Lands * payment 
of Debts, and then to .A. for 
_ Life, with Power to make 
Leaſes, Gc. Re er to 
the Heirs Male o the Body 


Deviſe Wd e = 
cutory, an reit to 
A. for, 7 it is an E- 
ſtate-tail in 4 barrable by 4 
Fine and Recovery; feu 
in Caſe of MATION, 


——— 


contained. in 3 Fier VOLUME, 


to ſettle Lands in + that” Man: 
ner. Page 142, 290 


Deviſe by Tenant in Tail to a 


Charity, good, tho' no Fine 
be levied, 


fered previous wee 


| Eftate for 1. ; 
J. deviſed Lacks to Trafibue 


and their Heirs, in Truſt, 


that the Profits. ſhould be 


equally divided between his 


Wife and Daughter during 
the Wife's Life; and after 


her Death he deviſed the | 
ſame; to the. Uſe of 17 


Daughter in Tail, 


mainder over, the Dau 9 
dies before the e this N 
held to be a Tenancy in 
Common between the Mo- 
ther and Daughter during 


the Mother's Life, and that 


on the Daughter's Death her 


& 
- 
* 


Moiety did not reſult to the 


Heir, but was an Intereſt un- 


diſpoſed of in Nature of a 
ae per auter die, and | 
Adminiſtratrix. 

Deviſe to 4. for Life, W. 
mainder to his firſt and every 
other Sons in Tail Male 
ſucceſſively, and for want of 

Iſſue Male of 4. Remainder | 
over; this is only an Eſtate 
for Life in 4. even though 

the Codicil took Notice that 
the Teſtator had given the 
Premiſles to 4. and the Heirs 
Male of his Bodx, 54 ſed 

ide 605. 

Deviſe to A. * Life, and af- 

ter his Death to the Heirs | 


or Recovery ſuf- | 
248 | 


onged to the a+: | 


i. 


8 


ii Male of his Body, ond the EO 


Heirs Male of the Body of 
- ſuch Heir Male ſeverally od 
0 ſucceſſively, as they ſhall be 
in Priority of Birth, 18 Re- 
mainder over; 4. by the 
better Opinion, ſeems to be 
only Tenant for Life. Fage 


Deviſe to Jane Styles for Lif: 
and then to be at her Diſpo- 
ſal, provided ſhe gives the 

Premiſſes to any of her Chil- 

.. dren by her. fy Husband ; 

this gives her an Eſtate. for 

Life, with a Power to diſ- 

poſe of the Fee. 149 
pole of Land to a Corpora- 
tion, in Truſt to convey the 
Premiſſes to the 'Teſtator's 
Godſon 4. for Life, and ſo 
to his firſt Son for Lif, and 
afterwards to the firſt Sn of 
that firſt. Son for Life, — 
4+ Limitations. this tending to 

a Perpetuity will not be al- 

- | lowedy but the Conveyance 

mall be made as near the 
Intent of the party as the 
\ + Rules of the Law will ad- 
mit, ig. by making all the 
Perſons in Being Tenants for 
Life; but the Limitations to 
the Sons unborn muſh be in 
Tail. 3 33 


0 Eli for Tarn. 6 


How and in. what 1 
Deviſe of: a Term for Years 


differs from. a Grant thereof. 


One poſſeſſed of a Term 375 TY 


"Nolan. 


deviſes. all the Pre- 
fits there 


% by 8. 4 bl 
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the Profits accruing from the 
Death of the Teſtator ſhall 
paſs. Page 503 Term rapid on the Tnhe- 
One deviſes his Lands to his ritance. 
E xecutors for and until Pay- 
ment of his Debts; this is | A. ſeiſed in Fee demie to B. 
but a Chattel Intereſt in the | his Executors, Cc. for 99 
Executors. 3509] Years, in Truſt for himſelf 
A. deviſes a Term for Years | and his Wife for their Lives, 
to B. for Life, Remainder | and the Life of the Survi- 
to C. C. in the Life of | vor; and after the Death of 
B. deviſes the Remainder | the Survivor, in Truſt for 
of this Term; this is good, | the Heirs of their two Bo- 
and amounts to C.'s decla- | dies; and in Dcfault of 
ring that his Executors ſhall | ſuch Iſſue, for the Heirs of 
ſtand poſſeſſed of the Term] the Body "of the Husband, 
N Truſt for the Deviſee. | Remainder to the Heirs of 
572 | the Survivor of the Husband 
So if a Deviſes i in Remainder | and Wife; Husband and Wife 
of a Term articles for a va- have Iſſue a Son, the Husband 
luable Conſideration to ſell | dies, after which the Son dies 
it; ſuch Deviſee in Remain- | without Iſſue in the Life of 
der is afterwards but a Tru- | the Mother, who admini- 
ſee for the Purchaſer, but a] ſtring to her Husband and 
voluntary Aſſignment ſeems | Son, aſſigns this Term to the 
void. 576 | Defendant; decreed the Aſ. 
Anciently there were rarely ſignee well entitled, and that 
any Leaſes for Years but | the Term ſhould not go to 
what were for a ſhort 'Time; | the Heir of the Husband, as 
for which Reaſon they were | Attendant on the Reverfion. 
_ eſteemed to be of leſs Con- Page 360 
tinuance than an Eſtate for 
Life, and for the ſame Rea- 1 55 
ſion ſuch Leſſee could not | Limitation of Terms for Mart, 
falſify a feigned Recovery. Money, &. 
574 
If 1 deviſe all my real and | 4. deviſes Houſhold Goods to 
| perſonal Eſtate, and after- | his Wife for Life, and after- 
wards purchaſe ſome Lands | wards to his Son; the Court 
in Fee, and ſome Leaſes for | held this a good Deviſe over, 
Years, the Leaſes ſhall paſs, | and to be the ſame as if it 
but not the Fee- ſimple] had been only of the Uſe of 
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Lands 575 | the Goods to tho Wife for 
jog Li l 

Eftate by Inplica cation. Vide | Truſt of a Term is limited to 
Implication, A. for Life, then to bis firſt 


I Cc. ; 


q 
— 


? 
$, 


Geena doom 


contained in the FiksT VOLUME. 


4. 


Cc. Son in Tail Male, and for 
want of Iſſue Male, to his 


Daughter or Daughters for 
the Remainder of the Term; 
there having never been a 
Son, the Limitation to the 
Daughter was held good. 


on his Marriage aſſigns a 
Term of 19000 Years in Truſt 
for himſelf for Life, Re- 
mainder to his Wife for Life, 


Remainder to the Heirs of 


the Body of the Husband and 


Wife, Cc. the Wife dies lea- 


ving Iflue;'the whole Term 
veſts in the Husband, and he 
may aſſign it. 132 
Legacy given upon a Man's 
dying without Iſſue, to be 


paid within ſix Months after, 


the Man dies leaving Iſſue, 


which Iflue within ſix Months | 


after dies without Iſſue; the 
Legacy not due, it not being 


intended to ariſe upon any re- 


moter Contingency than that 
of the Man's dying without 
Iſſue living at his Death. 198 


Termor deviſes his Term to 
A. for Life, Remainder to 


ſuch of his Iſſue as A. ſhould 
appoint, and if 4. die with- 
out Iſſne,, Remainder to B. 
this held a good Deviſe to 
B. being to be underſtood 
if 4. die without Iſſue living 
at his Death. 432 


One having two Nephews 4. 


and B. deviſes his perſonal 


| Eftate to 4. and D. and if 
either of them die without 


Children, then to the Survi- 


vor; this is good, being to | 
be intended without Children 


Page 8 


One deviſes ts perſonal E- | 
þ ſtate to his Son, and if | his 
Son die within Age, and 


the Teſtator's Brother; the 
Son ſhall have the Produce 
of the perſonal Eſtate, and 
only the Capital, in caſe of 
the Infant's Death, &5c. ſhall 
go to the Brother. Page 500 
One poſſeſſed of a perſonal E- 
ſtate deviſes, that if his Wife 
die without Iſſue by him, 
then 80 l. ſhall be paid to 
his Brother; this good, even 
though the Brother dies in 
the Life of the Wife. 563 
viſe of a Truſt of Money 
on Failure of Iſſue generally, 
or a Bond or Covenant to 
pay Money on ſuch Fai- 
Jure, good: ſecs of a Limi- 
tation of a Term. 566, 750 
One poſſeſſed of a Term for 


and if either of them die and 
leave no Heir of their re- 
ſpective Bodies, then to C. 
tis held a good Limitation 
to C. if A. or B. left no Iſſue 
at their Deatn. 664 
A Deviſe of a Term for Years 
to one for a Day, or an Hour, 
is a Deviſe of the whole 
Term, if the Limitation! o- 
ver is void, and it appears 
at the ſame Time that the 
| Whole is intended to be diſ- 
poſed of from the Executor. 
Deviſe of 400 / to A. and if 
he die without Iſſue, then to 


; tended i A. die without Iſ- 
ſue living at his Death. 748 


living at bis Death. 334 IE 


. 
— 


9Y Expivence 


— — 


without Iflue, then to go to 


: Years deviſes it to AJ. and B. 15 


D. this good, and to be in- 


_ 
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batt 


| Evidence and parol Evidence. | 


Under ſome Circumſtances the | 


Parol Proof, provided it be 
plain and indiſputable, ad- 
mitted in Caſe of a Will of 
a perſonal Eſtate, eſpecially 
where it is only to rebut an 
Equity ariſing by Implica- | 
tion. Page 9, 116 
Parol Evidence, when concur- 


ring with the Conveyance, | 


and only to rebut a pretended 
' reſulting Truſt, admitted to | 
ſhew the Intention of the | 
Party. | 113 


Plaintiff himſelf has been al- 


lowed a good Witneſs; as 


where a Witneſs at the Time | 


But yet where the Defendant 


after Publication examiried a 
Witneſs, and on the uſual Af. 


fidavit, that the Defendant, 


his Clerk or Solicitor had not 
ſeen the Depoſitions, got an 
Order to re-examine this Wit- 
neſs, but the Witneſs died be- 
fore a Re-examination, the 


Court gave Leave to the 


Defendant to make uſe of 
the former Depoſitions of the 
ſame Witneſs. Page 415 


In a Will of Land, one of the 


three Witneſſes is Deviſee of 
Part of the Land deviſed 
thereby; OQuære, whether not 
a good Witneſs if he has a- 
liened the Land without Co- 
venant or Warranty. 557 


of his Examination was diſ- | See more Tit. Witneſs, 


intereſted, but afterwards be- 


came intereſted and Plaintiff | 


A. lends Money to B. and 0. 


in the Cauſe, his Depoſitions 
were, notwithſtanding, allow- 


ed to be read.  288$| 


So where the ſurviving Witneſs 
wto a Bond was made Executor 
to the Obligee; in an Action 
brought by him on the Bond, 
Evidence was admitted to 


prove the Plaintiff's Hand. 289 
In what ſpecial Caſes the An- 


ſwer of one Defendant may 
be read againſt another. 300 
A. a Freeman of London, pur- 
chaſes an Eſtate in the Name 
of B. but no Truſt is decla- 


red, 4. dies, and B. gives | 


Declaration of Truſt; this is 
ꝛzB:i·:· 
A Witneſs dies after having been 
examined, .but before ſuch 
Examination is figned by 
him; the Depoſitions no E- 


vidence. 414 


3 


4 


Eſcape. 5 


Bankrupt, and his Eſtate be- 
ing aſſigned by the Commiſ- 


ſioners, 4. ſues C. takes 


him in Execution on a Cs 
Sa', and afterwards conſents 
to his Eſcape; yet A. ſhall 
come in as a Creditor of the 
Bankrupt for a Moiety of 
his remaining Debt. 237 


One committed in Equity, for 


a Contempt for reſcuing an- 
other taken on Lord Chan- 
cellors Warrant, ſuch Perſon 
not liable to an Eſcape War- 
rant. — 30 


Where one is taken in Execu- 


tion on an Outlawry after 
Judgment, Debt will lie a 
gainſt the Sheriff for the E. 

ſcape of ſuch Perſon, 2 


n brought into B. R. and there 


— —— 


contained in the FIRST VeLUME. 


— RA. . 


w_ not be brought in the 1 
Vage 687 |. 


Examination. Vide Tit. De- 


Tam quam. 


2 


The Reaſon of examining a 
Witneſs de bene efſe, and 
whether .a Proſecution, for 


Perjury will lie on ſuch De- 


ſition. - .*; 5a | +SGYh 
After Publication, and Exami- 
nations known, the Court 
will not give either Side 
Leave to examine, 727 


Ertommunication. 
Want of Addition in the Libel 


on which there is an Excom- 
municatiop, where the Pro- 


ceedings are not by way of | 
Proclamation with Pains and |. 


Penalties, no Objection. 2 

Tt muſt be ſhewn where 
Defendant was commorant, 
but ſufficient if this be ſet 
forth im the Libel; alſo the | 

Lord. Chancellor inclined to 
think, that after the Writ has. 
been ifued out of Chancery, 


delivered to the Sheriff, but 


2 yr actually returned in- 


. this Court, on a 


ror appearing, may | 
pero daf it; . 436 


Execution. . | 


A Creditor, by Statute, of J. S. 
#2 „S. become a Bankrupt | 
the Statute be not ſued | 
ET the Bank- 


— — 


Lands in Fee bound by the 
Statute. 5 Page 92 
Suing out an Execution againſt 
the Bail, pending a Writ of 
Error in Parliament, is a 
Contempt and Breach of Pri- 
| vilege, 685 


Execution of a Power, Vide 
Power, alſo Tit. Deeds, 
and the Conftruttion and O- 
 peration them. 


Executoz and Adminiſtratoz. | 


In what Priority Debts are to 
be paid by an Executor or 

Adminiſtrator, vide alſo un- 
der Tit. Allets. 


Where a Legacy is given to a 

Man, his Executors, Admini- 
ſtrators and Aſſigns, if the Le- 
gatee dies in the Life of the + 
Teſtator, his Executors, Gc. 
ſhall not have the Legacy, 84 
# two Executors join in a Re- 
ceipt for Money, and only 


one of them actually receives 


it, both are chargeable to 
„ but not to 2 


An Exper. i in Equity, as wall 
as, at Law, may prefer any 
_ Creditor in equal Degree, 
or, after an Action brought 
by He Creditor, may confeſs 
Tug gmont to another. 295 
* cannot bring a 
Mm without ſhewing thereby 
that be has 25 the Will; 
but it is ſufficient to new 
that he has duly proved the 


ruptcy, ſhall come in only |. 
there were | 


pro rata, though 


Will, Fl pecifying in 
what Court. 75 2, 766 


So 


ih 8 
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So if an Executor brings a Scire 
facias to revive a Decree, he 
muſt ſhew he has proved the 
Will, and if there be bona 
notabilia in divers Dioceſes, 
if he ſhew Proof of the Will 
in the Spiritual Court of one 
of the Ordinaries, this is not 
good, but in ſuch Caſe the 
Proof muſt be in the Archbi- 
ſhop's Court. Page 766 

See more of Executor under 


 Þefr, and Matters contro- | 
verted between the Heir and 


Executor. 


In what Caſes an Executor 


all be only a T1 ruſtee. 


Where an Executor has an ex- 


preſs Legacy, the Court of 


Chancery looks upon him as 


a Truſtee with regard to the 


undiſpoſed Surplus, and will 
make him account for it to 
the next of Kin, although 
the Spiritual Court has no 
ſuch Power. 


ec | 7 
'Though in all ſuch Caſes parol 
Proof may be admitted to 


ſhew that the Teſtator in- 
tended to give his Surplus to 
his Executors, this being on- 


ly to rebut an Equity ari- 


ing by Implication in Fa- 


your of the next of Kin. 


5 3 
Where, on a Bill brought by 


the next of Kin for a Di- 


5 | ſtribution, the Executor in 
his Anſwer waived the Bene- 


fit of the Surplus, by Miſtake 

of the Law in that Point, he 

being able to prove the Te- 

ſtator's Intentions to give 

him the Surplus, yet he was 
4 


| denied to amend his Anſwer, 
5 * 122 Page 297 
One deviſed Lands to his Execu- 
tors (who were no Relations 
to him) and the Survivor of 
them, to ſell for the beſt 
Price, and to Pay his Debts, 
| Legacies and Funerals, ſo far 
as the ſame would 'extend, 
giving Legacies to his Heirs 
at Law, and 100 J. to the 
Children of one of the Ex- 
ecutors, but nothing to the 
Executors themſelves; in 
ſuch Caſe the Executors 
were looked upon as Tru- 
ſtees for the Heir at Law, 
after Debts paid. 390 


An Executor has an expreſs Le- 


gacy, and ſo have the next 
of Kin, but no Diſpoſition of 
the Surplus; the latter de- 
creed to have it.. 544 
In which Caſe ſee alſo ſey 
Inſtances where an Executor, 
though a Wife, has been de- 
creed to diſtribute. 
If I make 4. my Executor, and 
ſay no more, and A. dies In- 
teſtate, without diſpoſing in 
his Life time of ſuch perſo- 
nal Eſtate, my next of Kin, 
and not his, ſhall have Ad- 
miniſtration de boni, nom, to- 
gether with all my perſonal 
Eſtate; ſecus where I make 
A. my Executor, and give 
him all my perſonal Eſtate. 
* og 8 = : oh 


I 


— 


| How to accoun 7 oth 


Two Executors join in a Re? 
' ceipt for Money which is 
actually received by one of 


them only, both liable to 
____ Creditors 


— 


contained in ts Fm 81 VoLUME. 


— 


W 


intruſt with his Money, after 


A 


bee but not to Lega- 


tees; but where two Truſtees 


join in a Receipt, the Money 


being paid to one, only the 
receiving Truſtee hall. be 
charged. Page 83, 241 


here an Executor puts out | 


Money without the Indemp- 
nity of a Decrce, upon a real 
Security, which at that Time 
there was no Reaſon to object 
to, but afterwards ſuch Se- 
curity proves bad; he is not 
accountable for the Loſs, any 


more than he would have 


been entitled to the Profit, 
had it continued good. 141 


An Executor pays the Aſſets of 


his Teſtator into the Hands 
of a Banker his Co- executor, 
whom the Teſtator uſed to 


which the Banker fail'd; the 
Exccutor not chargeable with 
this Loſs. 243 
Mortgage comes to an Execu- 


tor, who receives the Money 


and pays it away to his Te- 
ſtator's Creditors, afterwards 
it appears that the Mortgage 
has been ſatished in the Te- 


ſtator's Life-time; the Exc- 


cutor muſt refund, though 


| he had before paid the Mo- 


ney away in Debts which he 


So i 


Debt, and pays the Teſtator's | 
Debts with it, after which the 


had not otherwiſe Aſſets to 


pay. 355 
an Executor recovers a 


Judgment recovered by him 


is reverſed in Error; he muſt 


reſtore the Money to the 
Plaintiff in Error, and his ha- 


ving paid it away in Debts 


will not excuſe him. 


357 | 


By the Deviſe ob all one's Goods 


Expoſit ion of Wows. Sce al- 


ſo Mill. 


Articles conſtrued againſt the 


Words for the Sake of the 
Intent ; as where the Wife's 
Portion was to be laid out 
in Land to be ſettled on 


Husband and Wife and the 


Heirs of their Bodies, and if 


not laid out in Land during 


their joint Lives, and the 
Wife ſhould die firſt, that the 
Money ſhould go to her Bro- 
ther and Siſter; the Wife dies 
firſt, leaving Iſſue, and _ 
Money i is not laid out in a 
Purchaſe; yet the Iſſue, 05 
not the Wife's Brother and 
Siſter, ſhall have it, Equity 


ſupplying the Words, if the 


Wife die without Iſſue. Page 
234 


Where then is a Power to 


charge Lands with younger 
Childrens Portions living at 
the Father's Death, a Poſt- 


humous Child is within the 
Power. 245 


a Bond will paſs. 2867 


One deing on Ship-board and 
entitled to Part of a conſi- 


derable Leaſchold Eſtate by 
the Death of his Mother, 
which he did not know of, 
makes his Will at Seca, de- 
viſing to his Mother (if li- 
= ) his Rings, and makes 

is Executor, to whom he 


5 vile his Red Box, and all 


Things. not before bequeath- 
ed ; theſe general Words 


| ſhall not paſs what the 'Te- 


ſtator did not know he bad 
92. a Right 
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a Right to, but ſhall be re- | 


ſtrained to Things ejuſdem 
generis. Page 302 
One deviſes the Surplus of his 
perſonal Eſtate to his Rela- 
tions; only ſuch ſhall take as 
would be entitled within the 
Statute of Diſtribution. 327 
A Deviſe to one's poor Rela- 
tions, how conſtrued. ibid. 
Sed Onære. 
If one deviſes ths Surplus of 
his Eftate to his bilden and 
Grandchildren living at bis 


Death, a Grandchild ia Ven- 


tre ſa mere at the Teſtator's 
Death ſhall take; ſecus had 
the Deviſe been to his Chil- 
dren and Grandchildren. 342 
A Bequeſt of Houſhold Goods 
extends to all Houſhold 
Goods purchaſed after the 
making of the Will, and 
that are in the Houſe at the 


'Teſtator's Death, as alſo to 
Plate in common Uſe in a 


Family. 424, 575, 598 
Where a Will was wrote blind- 


ly and hardly legible, and} 
hs Legacies in Figures, the 


Court referred it to a Ma- 
ſter to examine what thoſe 
Legacies were, and the Ma- 
ſter to be aſſiſted by ſuch as 
underſtood the Art of Wri- 
ting ; alſo where the Lega- 

tees Name was very falſly 

| ſpelt, referred to a Maſter to 
ſee who was intended. 425 
A Proviſion for Daughters fo 
beo born extended to Daugh- 
ters then born. 426 
One by Will gives 5 per An- 
num to all and every the 
Hoſpitals, and it was proved 
the Teſtator lived in a Place 

1 


where there were Hoſpitals; 
it was taken to be thoſe 
Hoſpitals, and not to extend 
to another Hoſpital about a 
Mile from thence, though 
founded by the ſame Fs 
ſon. Page 426 
Hoſpitals and Spittals the Vie. 
ibid. 
A Deviſe was of a Truſt to 
all the Teſtator's Daughters 
or their Children living at 
the Teſtator's Son's Death; 
| ſome of the Daughters were 
living at the Son's Death, 
and had Children, and other 
of the Daughters were dead, 
leaving Children ; decreed 
that all the Children, as 
well of the living as of the 
dead Daughters, ſhould take, 
the Word or being to be 
taken for and 434 
A. deviſes his Library of Books 
now in the Cuſtedy of B. 
and afterwards buys more 
Books, which he places in the 
ſame Library; the after- 
bought Books ſhall paſs. 597 
By a Deviſe of an Houſe on 
 pertinentiis, only the Garden 
and Orchard will paſs with 
it; but by the Deviſe of an 
Houſe with the Lands ap- 
pertaining thereto, the Lands 
occupied therewithſhall rag 
603 
Two Schools in one Town, 
one a Free, the other a Cha- 
rity School for Boys and 
Girls; A. deviſes 5004. to 
the Charity School ; ” though 
both be Charity Schools, 
| ny that for wa and Girls 
ſhall take. 674 


—— Father 


** 
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Father and Son. 


FATHER buys an Eſtate] Fee. Farm Rent. See Tit. 
Diftreſs, and Rent. Fre- 


in the Name of his young - 
er Son and of a Truſtee; this 
ſhall be taken as an Advance 
ment; ſo though a Reverſion 
be ſettled on the younger 
Sen expectant on his Mo- 
ther's Death. Page 111 
A Parent makes 4 Purchaſe in 
his Child's Name, and takes 
the Profits during the Infancy 
of ſuch Child; this will be 


conſtrued to have been done 1 


as Guardian. only; ſecus 
where the Parent continues 


to take the Proſits after the 


Child's coming of Age; for 
. this may be conſtrued a 
Truſt for the Parent. 111, 


6081 


proport ior ab le, the Court of 
Page 705 


ftmple and Fee-tail. See E- 
"49 | 


Fine. 


A Fine cannot be levied of Mo- 


ney agreed to be laid out 
in Land and ſettled in Tail; 


but a Decree ean bind ſuch 


Money equally as a Fine 
could the Land. 130 
Though a Fine levied by Leſ- 
ſee for Years, or at Will, be 
void, yet it is otherwiſe 
where levied by one having 
a defeaſible Right, and ſach 
| Leſſee joins with them. 5 20 


The Father covenants to ſettle 


an Eſtate on the Marziage | 


of his Son, who privately a- 
grees to repay. fo much out 
of it to the Father; the Son 
being in ſuch Caſe under the 
Awe of his Parent, and not 
ſuppoſed to act freely, Equity 
will relieve againſt ſuch pri- 
vate Agreement. \ 21 | 
A Son in . plentiful Circum- 
ſtances gives his Father a 
Bond to pay him 120%. An- 


nuity for his Life; if done 


freely, and without Coer- 
tion, good; and what Words 
or Circumſtances will not be 
conſtrued a Coertion. 607 
If a Father in low Ciroum- 
ſtances endeavours to marry 
his own Child to one who 


Father gives his San 40d. upon 
Condition that be does not 
diſturb his Truſtees; on the 
Truſtees applying for an Ex- 
ecution of the Truſt, the Son 
decreed either to join in a 
Sale of the Premiſſes, or elſe 
to forfeit his 40 L Legacy. 


| 13 
How far Equity will aſſiſt one 


to take Advantage of a For- 
| Fozelgn Laws, | 


Foreign Laws and Cuſtoms, AS 


of France, Holland, &c. 


has an Eſtate not any ways 


| muſt be proved, elſe the 
3 Court 


Chancery will interpoſe. 
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Gun cannot take Notice of 


| them. OI 43; 31 


bab: Plea. | 


No Fb Plea to be ads 


after a en Imparlance. 
1 477 


7 raud. 


Collufion, Covi? n, Concealment, 
Tmpoſition, vide alſo under 
Tit. Deeds; Under-hand A. 


greement under Tit. Agree- 
vide Catching Bar- | 


ment; 
gains under Tit. Þelr. | 


Deviſee nd a Will defective- 


ly executed, repreſents the 
Will duly executed, and for 
a ſmall Sum gains a Releaſe 


from the Heir; Releaſe = 
aſide. | 


Where there is either ſuppreſſo | 


veri or ſuggeſtio falſi, it is 
good Reaſon to ſet aſide any 
Grant or Releaſe. 


cuted, and yet ſet aſide in 


Equity, as if obtained by | 
288 
Where an Executor proves a 
Will of a perſonal Eſtate 
wherein one of the Legacies 


Fraud. 


is forged, the Executor has 
no Remedy in Equity for 
this Fraud, but ought to 


have proved the Will, with | 


a ſpecial Reſervation as to 
that Legacy. 388 


5 Where the firſt Mortgagee is a a 
Witneſs to the ſecond Mort | 


5 


ibid. 
A Will of Land may be good | 
at Law, as being well cxe- |. 


| 


| 


„ 


gage, tho no ane proof of 
his having known the Con- 
tents thereof, yet fince it will 


| be preſumed that he might 


have known the ſame; this 
ſnall poſtpone him. Page 


by id 394 
One makes a voluntary Settle- 
ment on her Nephew, keep- 
ing the Deed in her Cuſtody, 
and in the ſaid Settlement 
there is no Power of Revo- 
cation; afterwards the Fa- 
ther of the Nephew by Stealth 
gets an atteſted Copy of the 
Settlement, and then the 
Aunt having burnt the Deed, 


ſettles the Premiſſes on an- 


other Nephew ; the firſt Ne- 
phew's Bill to eſtabliſh the 
Copy of the firſt Settlement, 

_ diſmiſſed with Coſts, and on 
the ſecond Nephew's Bill the 
atteſted Copy decreed to be 
delivered up, as having becn 
indirectly gained. 577 
Of two voluntary Settlements, 
if the firſt be made abſolute 
againſt the Intention of the 
Party, the ſecond ſhall pre- 
vail. 581 
On a Bill to ſet aſide a Decree 
2 an Infant for Fraud, 
ſuch Decree be not frau- 
dulent, tho in every Reſpect 
not ſo equitable, Court will 
do nothing in it. 734 
Equity will aſſiſt a Compoſition, 
of a Debt, if obtained with- 

out F raud, and on a fair Re- 
preſentation. | on 


R e e "Sed 
agreement. 


Free · 
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Freeholn. 


Things fixed thereto. See alſo 
Matters controverted between 


the Heir and Executor under | 


Hangings, Chimney-Glaſſes or 
<5 Pier. Glaſſes are Matters of 


Ornament and Furniture, 
and not to go with the 
Houſe. 
One deviſes Lands to his Exe- 


cutors for and until Payment 
of his Debts, and then to 4. | 


for Life, Oc. this but a Chat- 
tel Intereſt in the Executors, 
and the Freehold well 


Page 94 


veſts | 


 Gzant. 
How, and in what Reſpects a 


Dieviſe of a Chattel Intereſt 
differs from a Grant thereof. 


Page 375 


Suardian. 
An Executor pays a Legacy 
given to a Child, to the Fa- 
ther as Guardian; this ill, 
notwithſtanding the Teſtator 
by Parol on his Death-Bed 
had directed it. 285 
Guardians appointed by Will, 
according to 12 Car. 2. cap. 
24. have no more Power 


in 4. 


 Guvelknd 


AEE Lands in England be- 
fore the Conqueſt were 
in Nature of Gavelkind, and 
after the Introduction of Te- 
nures by Knights- Service, yet 
has the Right of Repreſenta- 
tion continued. - 64 
As-if one of the Sons. dies in 
the Life of the Father, 


leaving a Daughter, and af- | 
terwards the Father dies, the | 


Daughter ſhall have her Fa- 
ther's Share, | 

All Lands -in Kent are pre- 
ſumed to 


475 
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| the Court of Chancery will 
| If a Father in lo 


65 
be Gavelkind. 


than Guardians in Socage, 
| whoſe. Misbehaviour, or gi- 
ving for Suſpicion, 


interpoſe. 


w- Circum- 
ſtances endeavours to marry 
his own Child to one who 
has an Eſtate not any ways 
proportionable, the Court of 
Chancery will interpoſe. 

e e hoteles 

A Will recommends it to Guar- 
dians to act with the Advice 
of J. $. who is afterwards 
attainted this  Superinten- 
dency devolves upon the 
| Great Seal. 1:44: G6 


10 K Pelir. 


— — 


—_—— 


A TABLE of the Principal Matters 


tice that 
living; this is a ſufficient. 


A voluntary Conveyance 


Heir and Anceſtor. See. alſo 


80 Aſlets. 
HE IR not always, and of 
Neceſſity to be intended 
a Word of Limitation. Page 
So where the Deviſe was / to 
the Heirs Male of J. S. be- 
gotten; J. S. having a Son, 
and the Teſtator taking No- 
J. $. was then 


Deſcription of the Teſtator's 
Meaning, and the Son al- 
lowed to take, tho ſtrictly 
ſpeaking he was not Heir. 

„ 229 
made 
to the Brother of the Half 


Blood, but which was de- 


fective at Law, made good 
by a Court of Equity againſt 
: £7 * 66 


TTT 
Though where there is not 


that Conſideration of Blood, 
a voluntary Conveyance of 


a Copyhold, or other Eſtate, 


will not be helped in Equity 
againſt the Heir. S 
One ſeiſed of Lands in 
binds himſelf and his Heirs in 
a Bond, and having devifed 
his Lands to 


Lands deviſed, the Deviſor's 
Heir muſt be made a Party. 
99 


2 


| 


J. S. in Fee, | 
dies; in a Bill brought by | 
the Obligee to ſubjeR the | 


Fee | 


W * 


In a Deviſe to a Man and his 
Heirs, the Word Heir, is 


uſed only to Meaſure out 
the Quantity of Eſtate which 
the Deviſee is to take, and 
not as a Word of Purchaſe; 
for which Reaſon if the De- 
viſee dies in the Life of the 
8 8 his Heirs ſhall not 
ake, Page 
An Heir at Law, or Heir Mall 
to the Honour of the Family, 
if probable Cauſe to con- 
tend for the Family Eſtate, 
ſhall not pay Coſts. 481 
One ſeiſed in Fee mortgages to 
A. and afterwards binds him- 
ſelf and his Heirs by Bond 
to A. and dies; if the Heir 
comes to redeem, he muſt 
pay the Bond-Debt as well 
as the Mortgage; but if the 
Heir aſſigns the Equity of 
Redemption to J. &. e all 
redeem upon Payment of the 
Mortgage only. 775 
Deviſe to A. for Life, Re- 
mainder to the right Heirs 
of J. S. (then living;) the 
Fee-ſimple deſcends to the 
Heir at Law of the Teſta- 
tor until the Contingency 
happens, rn 
An Heir, in an Action brought 
againſt him by a Bond-Cre- 
ditor, is ſued as for his own 
Debt in the Debet and De- 
tinet; and before the Sta- 
tute of 40 5 N. & M. cap. 
14. on his having aliened 
before Action brought, was 
reſponſible in Equity for the 
Value of the Land aliened. 
8 777 


Matters 


| 


— — 


— 


contained iu 1 FiksT VoLUME. 


Matters controverted between | 
the Heir and Executor. | 


Pier-Glaſſes, as Matters of 
Ornament and Furniture, go 
to the Executors, and not 
with the Houſe. Page 94 
Where Money put out on Secu- 
rities was by Marriage Arti- 


invyeſted in Land and ſettled 
on the Husband for Life, Re- 
mainder to the Wife for Life, 
Remainder to the firſt and 
every other Son in Tail Male, 
Remainder to the Daughters 
in Tail, Remainder to the 
right Heirs of the Husband; 
and the Husband, having al- 
tered ſome of theſe Securi- 


Truſt for himſelf, his Exe- 
cutors and Adminiſtrators, 
deviſed his real Eſtate in the 

County and City of Yrł and 
- 3 in Great Britain, 


— 


rities for Monies to his Wife, 
whom he made Executrix, 
and afterwards died without 
Iſſue; decreed that as to the 
Money on ſuch Securities as 
had not been altered by the 
 Husband, this was by the 
Articles "turned into Land, | 
and ſhould deſcend to the 


altered by 
and the Mone 
in Truſt for 


Hangings, Chimney-Glaſſes or | 


cles aſſigned in Truſt to be | 


ties, and put them out in | 


to F. S. but gave his perſo- 
nal Eſtate oy all his Secu- | 


Heir; but that with reſpec | 

to the Securities which were | 
the Husband, | 
placed out | 
imſelf, Gc. 


theſe ſhould paſs to the Wife | 


as perſbnal Eſtate. Page 
172 
Leſſor dies on Michaelmas-day 
and before Sun-ſer, the Heir 
or Jointreſs, not the Execu- 
tor, ſhall have the Rent. 
Page 177 
But if the Tenant had paid the 
| Rent on the Day, the Pay- 
ment had been good, tho 
the Leſſor had died before 
Sun-ſet, but his Executors to 
Account for this Rent to the 
. Jointreſs. 1 80 
Quere tamen. 
One ſettles Lands, on his Marri- 
age, on himſelf and Wife, and 
Iſſue of the Marriage, and 
conveys Bankers Aſſignments 
which are but perſonal Eſtate 
in Truſt, declaring the Profit 
thereof to go to the ſame 
Perſon as by the Settlement 
would be entitled to tho 
Land, and if the Annuity 
ſhall be redeemed by Par- 
liament, the Money to be 
inveſted in Land and to be 
ſettled to the ſame Uſes; 
_ theſe Annuities and Bankers 
Aſſignments, after the Wife's 
Death, ſhall go to the Heir, 
and not to the Executor. 205 
An Incumbent of a Church pur- 
chaſes the Inheritance of the 
Advowſon and dies; his Heir, 
and not his Executor, ſhall 
preſent. 364 
Where Money is covenanted to 
bo laid out in a Purchaſe of 
Land to be ſettled on J. in 
Fee; on A.s dying before 
the Money is laid out, his 
Heir, and not his Executor, 
ſhall have it. 483 


But 


* 


A TABLE of the Principal Matters 


But if 4. himſelf has received 
any Part of the Money, this 
is a good Payment, and ſhall 
not be repaid by the Execu- 

tor to his Heir. Page 483 
So on A. s Death, his Heir ſhall 
recover the Remainder of 
the Money not received by 
him. ; e 


In like Manner, if As Heir is | 


an Infant, and the Remain- 
der of the Money is decreed 

to be brought into Court, it 
ſihall be looked upon as Ls 
, 7 1 486 

J. S. Leſſee of Land to 


aſſigns over the whole Eſtate, 
reſerving a Rent to himſelf, 
his Executors, and dies; his 


Executor, and not his Heir, 


ſhall be entitled to the 
Rent. 2 555 
See more under Rent, and Per- 
ſonal Eftate. 


Heir, catching Bargains. 


Deviſee under a Will defective- 
ly executed repreſents the 
Will as duly executed, and 
for a ſmall Sum gains a Re- 
leaſe from the Heir; the Re- 
leaſe ſet aſide. 239 


A Son, who after his Father's | 


Death is a Remainder-man in 
Tail, ſells his Remainder at 
an under Rate ; the Court 
ſet aſide the Conveyance. 
310 


Hotchpot. Vide London. 


him | 
and his Heirs for three Lives, 


bundꝛed. 


In an Action againſt the Hun- 
dred for a Robbery, where 
the Suit muſt be commenced 

within a limited Time, or 
if the Time be ſo far elapſed, 

as that the Statute of Limi- 
tations would be a Bar, were 
the Judgment to be reverſed, 


the Court, after a Writ of 


Error brought to reverſe the 
Judgment for want of an O. 
riginal, will give the Patty 
Leave to file one; ſecus 
where the, Plaintiff may be- 
gin a new Action. Page 412 
Inſtructions for an Original a- 
gainſt an Hundred for a Rob- 
bery were brought to the 
Curſitor within the Year, but 
the Writ paſſed the Great 
Seal after the Year, though 
teſted within the Year, (ois.) 
when the Inſtructions were 
brought; this held good, be- 


ing warranted by the Prac- 


Office. 


tice of the Curlſitor's 
| - IEF 


—_— 


Jew. 


N the Courts allowing Main- 
tenance out of a Jews E- 

| Nate to his Daughter turned 
Proteſtant by Virtue of 1 

' Anne, cap. 30. it is no Ob- 
jection, that the Daughter 
is above forty Years of Age, 
or married, or that the Jew 
is dead. 524 
Im- 


— — 


1 


_ contained in the Fin 81 V org 


ä 


— — 


Eftate by Implication. 


No Eftate raiſed. by. Implica- 
tion in a'Will ſhall deſtroy 
an expreſs Eſtate; as where 

a Deviſe was to 2. for Life, 

' Remainder to his firſt and 
every other Son in Tail Male, 

and for want of Iſſue Male 

of 4. Remainder over; this 
gave no Eſtate - tail to 4. by 
Implication. Page 54, 333 

Luære autem. 605 

Secus where the Limitation is 
not carried over to all the 
Sons, ſince if the Father were + 
not to have an Eſtate-tail, 
ſuch Son as is not mentioned 
in the Kenton would be 
_ excluded. ins | 

Where a Perſon is — to 
convey a Fee, he muſt con- 
ſequently and by neceſſary 
Implication be ſuppoſed is 

have a Fee. 171 

Deviſe of Land to the Teſta- |- 
tor's ſecond Son for his Life, 
he or his Heirs paying a Rent 
thereout to the eſdeſt Son for 
his Life, and after the Death 
of the ſecond Son and his | 
Wife, Remainder to the firſt, 
c. Son of the ſecond Son; 
the Wife of the ſceond'Son | 
had an Eſtate for Life by) 


Implication. * 0 5 
Incumbzances. - Vide Stu- | 
| rities; © 


mptcation A 1255 


had 
Infant 's coming of A ge, and 


3 e 


Infant. 5 8 EC 


One "deviſes: 1080 "Y be laid 

out in a"Purchaſe of Land 
in Fee for the Benefit of 4. 
B. and C. and their Heirs, e- 


3 to be divided; 4. 


ies leaving an Infant Heir; 
B. and C, may ele to have 
their Share of the Money 
paid them, but the Infant 
- eandor, "Page 389 
Where a Decree niſi Canſa is 
againſt an Infant, on the 


*\befors the — rhads ab- 


ſolute, he may put in a new 


17 119 1 


Anſwer. 


* +} 3p 


oh 


One borrows Moſiey duting his 


© Tofancy, applying it to the 


buying of Neceſſaries, and 


afterwards coming to Age 
deviſes his Lands for the Pay. 
ment of his Debts ; 


lf faney are within the Truſt 


358 
be hho Money an "4 
tt 


it towards Payment of 
Debts for Necef aries; hi 
is Hable to pay this in 


"a A 1 10 
an 14 el Tire Fs 

on 4 Bill brought to ſet Ai 
a "Decree againſt an Infant 
for Fraud, if the ſame be 


177 A 


ndt fraudulent, though in 


every Reſpect not ſo equi- 
table, the Court will Joe 
ſet it aſide,” Be > . | $734 


bt 
1 


0 10 B 


theſe - 
322 Debts contracted dating In- 


. ! not at Lav 


jofant | 


mad 


4 Tap L E of the Principal Manters 


2 3 by a Decree, 
not bound to ſtay till he is 
of Age, but may as ſoon as 
he thinks fit bring a Bill of 
Review, re-hear, or bring an 
original Bill, and alledge 

| ſpecially the Errors in the 
former Decree. Page 737 


| 


 Injunitlon, 


An Injunction upon an Attach- 
ment, Dedimus, or upon the 


Defendant's praying 'Time to | 


_ anſwer, does not extend to 
ſtay Proceedings i in the Spiri- | 
tual Court without eat 


„ 301 


Leſſce for Years without Waſte, 
Remainder in Fee to a. Bi- 
ſhop ; Leſſee injoined from 


digging the Ground for Brick, 


98 27 

See Maſte. 

In caſe of a Truſ-Eſtate 4. 
viſed to be ſold, or deviſed 
to J. S. if the Will be dif- 

uted after two Trials in 
its Favour; Equity will 
grant a perpetual Injunction. 
671 

So after final Trials in Eject- 
"ns and Verdicts in all in 
Favour of the Will, Equity, 
on a Bill of Peace, will grant 

a  & perpetual Injunction. 672 

A perpetual Injunction will the 
rather be granted, where 

this Court directs the T rial, 
or where the Cauſe, againſt 
which the Verdicts are found, 

is odious in its Nature. 673 

One of the late Directors of the 
South. Sea Company owes 
Money, which is recovered 

2 


Where the c 


againſt him at Law; though 


all his Eſtate is taken from 


him by the late Axt, yet the 
Court denied an Injunction. 


' Page 695 
' Inrolment./ 
its the 
Inrolling of. a Recognizance 


after the Time elapſed, it 


always takes Care not to 
1 an yay Purcha- 
er. 


340 
If after a 8 a Caveat be 


entered to ſtay the Signing 


and 3 it ſtays the 
Signing twenty-eight Days 


after the preſenting the De- 


cree to the Chancellor to be 
inrolled, and Notice given 


by the Chancellor's' Secre- 


tary to the Clerk on the 


other __ 4 09 | 


| Intereſt of Hane. 


When a Truſt is raiſed to 


pay Debts, Simple Contract 
Debts ſhall r. Intereſt. 
| 229 


Intereſt a ** n the 


Time of the Maſter's Re- 
bs t confirmed, where the 
bt is not before N 


Intereſt allowed for a Ship 4 
Cargo wrongfully taken by 


the Defendant; and this be- 
ing done in the Iadies, In- 


dan Intereſt allowed, de- 


ducting the Charge of the 
Return. 42 19305 


Where 


contained in the FIRST VOLUME. 


”———— 


o 


— 


Where the Maſter's Report of 
the OCyantum of Intereſt due 
on a Mortgage is confirmed, 
the Intereſt from that Time 
becomes Principal, and will 
.carry Intereſt, Page 45 3, 480, 


1 meets hf A + 
One deviſes; his perſonal Eſtate | 
to his Son, and if he die 


under Age, and without If- 
ſue, then that it ſhall go 
over to the Teſtator's Bro- 
ther; the Son ſhall have the 
Produce or Intereſt thereof, 
and only the Capital (in Caſe 


. of his Death under Age, and | 


without Iſſue) ſhall go to the 
| Brother. 4 ginnt 509 
An Annuity left the Widow by 
the Husband's Will decreed 
to carry. Intereſt from the 
Day on which it was pay- 
2 and not — from the 
ſubſequent Day of Payment 
after the — incurred 
Arenal e 10 343 
Mortgagor reſerving ſix per 
Cent. with a Proviſo to take 
five if paid within three 
Months; on a great Arrear 
incurred, the Court will not 
relieve; ſecus in Caſe of a 
ſmall Slip of Time. 652 
Where a Mortgagor ſigns an 
Account, whereby ſo much 
is admitted to be due for 
Intereſt; this will not carry 
Intereſt, unleſs the Mort - 
gagor by ſome Letter or 
Writing under his Hand a- 


grees to make it Principal. 


553 


By a Marriage Settlement and 


Will 15000 / was ſecured 


for a Daughters Portion, 


upon an Eſtate in Jreland; 
but the Settlement and Will 
were made, and alſo all the 
Parties lived in England; the 
Money, decreed to be paid 
with Ezgliſh Intereſt, and 
without deducting the Charge 
of the Return from Jreland. 
Page 696 


Where and from what Time 


carry Intereſt, vide Tit. Le- 
gactes and Portions, 


Jointen 


| 8 of A Sal C. io 
divided ——.— chem and 
their Heirs reſpectively; this 

| held by two Judges in B. R. 
to be a Tenancy. in Com- 
mon, by reaſon of the ap- 
parent Intention of the Sur- 
renderor, contrary to the 
Opinion of Holt C. J. who 
thought it a Jointenancy. 


The Words equally to be di- 

vided did not originally 
make a Tenancy in Com- 
mon eyen in a Will. 21 


Truſt, that the Profits ſhall 
be equally divided between 
his Wife and Daughter (the 
Heir of the 'Teſtator) during 
the Wife's Life; by the Opi- 
nion of all the 
C. B. the Mother and Daugh- 


— 


payable at eighteen or Mar- 


ter are Tenants in Common 


ants and Tenants in 


for 


riage, the Whole charged 


Lgacies and Portions ſpall 


A Surrender of a Copybold to 


A. by Will deviſes Lands in 


udges of 


—— 
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for the Wife's Life. Page f | 
34 | Turſsdifion. Vide Tit. Court 
Deviſe of a Debt to two Share | and Chutt of Chancery, and 
and Share alike, equally to| Tit. Spiritual Court. 
be divided between them; os age ITN 
and if either of them dies, | Where one is ſued in an inferior 
then to the Survivors and | Court for a Matter out of the 
Survivor of them; they are | Juriſdiction, if in Vacation- 
- Tenants in Common, and] Time, a Prohibition lies from 
not Jointenants; the Words | the Court of Chancery, on 
relating to the Survivorſhip | Affidavit that the Matter is 
being intended only to carry out of the Juriſdiction; but 
over the Share of him that | no Affidavit is neceſſary where 
might die in the Life of the] on the Face of the Declara- 
Teſtator, and preſerve the | tion the Matter appears to 
Lapſing thereof. Ogære ta- be out of the Juriſdiction. 
men. 9 , er 476 
A Deviſe of a Surplus of a per- By Imparling generally the 
ſonal Eſtate to four equally, Juriſdiction is admitted, and 
Share and Share alike; one | no foreign Plea will be re- 
of the four dies in the Life of | ceived afterwards. © 477 
the Tear; hy hey at HH ez | 
Deviſe in common, the Share 


8 


of "the" Perth dying ber nn 7 PO OT TORRE” 
come a lapſed Legacy, and " 


diſtributable according to the | King. See Pꝛerogative. 


8 4 \ my K 
| " | 1 


. 


Treland. 


2 debe ee Laches. 
A Davghter's Portion ſecured | , TIM 1 
by an Eſtate in Ireland by a Ruſtees not to take Ad- 
Settlement made in England, 6 vantage of their oun 
and the Parties living in Exg- | Lachess 236 
land, ſhall be paid in Eng- No Laches to be imputed to a 
land without the Charge of | Feme Covert or Infant, 718 


the Return. ee ee, eee 
Judgment. Vide Tit. 'Secu- | Leafes, and Covenants therein. 
ain See Eſtate for Life, and 
2 I ÞFftate for Tears, under Tit. 
2 | Leſſee for Years, though ſar: 


| Waſte, can pull down an 
__ Houſe 


— 4 
— 


a 
„ 


* 


+ Stn 


contained in the FIRST VOLUME 


* 
- 2 
A. 


Houſe, or Trees which are 


a Defence or Ornament to 


the Houſe. Page 528 
Hard that Leſſce for Years 
without Waſte ſhould enjoy 
the Trees or Materials: of 
the Houſe when he pulls 
them down; the Intention of 
that Clauſe only being that 
the Leſlee for Years ſhould be 
as diſpuniſhable as before the 
Statute. of Gloucefter.. ibid. 
A College reſtrained by its Con- 
ſtitution from Leaſing, ex- 
cept for Twenty-one Years, 
and at a Rack-Rent, makes 
Orders, recommending it to 
their Succeſlors to renew at 
leſs than their Rack-Rent; 
this not favoured, as tending 


| 


to a Breach of the Statutcs. | 


555 


Legacy and Legatees. Vide 
alſo Tit. Satisfaction; alſo 
Legacies given on Condition 
to marry ith Conſent, &c. 

See Reſtraints on Marriage, 
under Tit. Marriage. 7 


A Child of a Reſiduary Lega- 
gaatee no Witneſs to prove a 
Will of a perſonal Eſtate. 10 

Where a Legacy is given to a 
Man, his Executors and Ad- 
miniſtrators, and the Lega- 
tee dies . in the Life- time of 
the Teſtator, the Executor 
ſhall not have it; but a Will 
that deſigns to prevent the 

Lapſing of a Legacy by the 

Death of the Legatee, ought 

to be ſpecially penned. 86 
Father gives his Son 40 J. on 

Condition that he does not 

diſturb his Truſtees; on the 


PTY 


Exccutinn of the Truſt, the 
Son decreed. to join in the 
Execution thereof, or elſe 
to forfeit his Legacy, Page 
an 407 136 

Legacy given upon a Man's 


paid within fix Months; the 
Man dies leaving Iſſue, which 
Iſſue within fix Months aftet 


gacy not due, it not being 
intended to ariſe upon any 
temoter Contingency than 


without Iſſue living at his 


ſpeaking) marſhals Aſſets in 
Favour of a Legatee, as 
well as of a Simple Con- 
tract Creditor, yet a pecu- 
niary Legatce ſhall not be 


allowed to come in upon 
the Land, in the Place of a 


Bond- Creditor, againſt the 
Deviſe of ſuch Land. 204, 
L 679, 730 


Executor of a Legacy given 
to a Child, held ill, though 
the Teſtator by Parol on his 
Death- Bed had directed 3 
A Reſiduary Legatee, where 

thero wa a Deficiency of 
- Aﬀets, on the particular Cir- 
cumſtances of the Caſe, per- 
mitted to come in pari paſſu 


1 10 inge 
Deviſe to 'Truſtees and Execu- 
tors, as an Incouragement to 

accept of the Truſt, of 100/. 


a- piece, 121. for Mourning, 


10 and 


\ 


Truſtces applying for an 


dying without Ifſue, to be 


died without Iſſue ; the Le- 


that of the Man's dying 


Though the Court Igenerally 


payment to the Father by an 


with the other Legatecs. | 


— —— 


| 


- — —ͤ8—ũ06 — 
— —— n 
— — 


A T ABLE of the 


Principal Matters 


— 6 e 


Pecuniary Legacies are given 


b 
1 
ö 


———— —— WUM——᷑ — — — nc 
— 5 7 


— 
—— 


the Codicil; ſecus had the 


and a Ring, and 101 per 
Ann. a- piece for their Trou- 
ble; one refuſes, yet he ſhall 
have his Mourning and Ring, 
but not the 100 J. Legacy, 
nor the 10 J. per Annum; 
both which in ſuch Caſe 
ſhall not go to the acting 
Executors, but ſink in the 
Eſtate. Page 334 


by the Will, and afterwards 
greater Legacies given to the 
ſame Perſons by the Codicil; 
theſe no Satisfaction for the 
- Legacies by the Will, but 
the Legatees to have both, 
becauſe the Codicil is Part 
of the Will; a fortiori if the 
Legacies by the Will and 


Codicil are of different Na- 


tures. 4321, 423, 424 


One gives Legacies by his Will, 


and other Legacies by his 
Codicil, charging his Land 
with the Legacies in the 
Will only; on the perſonal 
Eſtate's not being ſufficient | 


to pay all the Legacies, the | 


Land ſhall bear the Charge 
of the Legacies by the Will, 

and thoſe given by the Codi- 

cil be paid out of the per- 


ſonal Eſtate. . 422 


Where the real Eſtate was by 
Will charged with the Pay- 
ment of the Legacies above · 
mentioned, this was held not 
to extend to the Legacies in 


Land been charged with the 
Payment of Legacies gene- 
rally. 3 423 


A Legatee's Name very falſely | 


; ſpelt, referred to a Maſter 
to ſee who was intended. 425 


Where the Will was wrote 
blindly, and hardly legible, 
and the Legacies in Figures, 
the Court referred it to a 
Maſter to examine what 
thoſe Legacies were, and he 
to be aſſiſted by ſuch as un- 
derſtood the Art of Writing. 
N 
One deviſes a Legacy out of a 
Fund which fails, whether, 
and in what Caſes the Le- 


|  gacy ſhall be paid out of 


the perſonal Eſtate. 778 


Donatio Cauſd mortis. - 


One by Will diſpoſes of his 
perſonal Eſtate, and after- 
wards by Parol gives 100 /. 
Bill to 4. to deliver over to 
his Nephew, if the Teſtator 

ſhould die of that Sickneſs; 
ſuch Gift decreed good. 404 

Husband upon his Death-Bed 

delivers to his Wife a Purſe 

of 100 Guineas, bidding her 
apply it to no other Uſe than 
her own; this is a good Le- 

gacy to the Wife. 441 

Not neceſſary to prove a Gift 
which takes Effect as Do- 
natio Canſd mortis (tho in 
Nature of a Legacy) with 
the Will, it operating as a 

Declaration of ruſt on the 

"Buecutor,'! hid. 
Husband on his Death - Bed 
draws a Bill on his Gold- 
ſmith to pay his Wife 100 0. 
for Mourning; this a good 
Appointment. 442, 443 


Specific 


— 


contained in the FIRST 5 VOLUME. 


Specific Legacies. See alſo 
Abatement, and Refundin 
of Legacies. | 

| 5 8 | 

Money ordered by Will, or ar- 

ticled to be laid out in Land, 

or in an Annuity, to be look- 


ed upon in Equity as Land, 


=. _ Annuity, and as a 
Specific Legacy; conſcquent- 
ly on a -Deficiency: of Aſſets 
not to abate in Proportion 
with other Legacies, | Page 
e | 127 
Vide aute. 3239 
So a Legacy given to the Wife 


| | 


for Years of other Lands, de- 
viſes the Fee to A. and the 
Leaſe to B. and dies in- 
debted by Bond; both theſe 
Deviſes being Specific, ſhall 
contribute equally to the 
Payment "tho Bond-Debts. 
9 Page 403 
Deviſe of a Rent · Charge out 


cific Deviſe as of the Term 
Wo VO ibid. 
Specific Legacies on a Defi- 
ciency of Aſſets are not to 
| abate in Proportion. 422 
A Legacy of 1500 l. to be laid 
out in Land, though to be 
taken as Land, yet is not 


in Conſideration that ſhe' re- | Specific, but on a Defi- 


leaſe her Dower on a Defi- 
ciency of Aſſets, ſhall. not 
abate in Proportion, ibid. 


Specific Legacy not to be 


broken into in order to make 
| 1 — much 
leſs ſhall pecuniary Legatees, 
on a Deficiency of Aſſets, 
have any Remedy for their 
Land; as where one ſeiſed in 
Fee owes Debts by Bond, and 
deviſes Land to his Heir in 
Tail, giving ſeveral Legacies, 
and the Heir who was alſo 
Executor, with the perſonal 
Eſtate paid off the Bond- 
Debts, by which Means there 
was a Deficiency of Aſſets to 
pay the Legacies; the Lega- 
tees were held to be with- 
out Remedy; otherwiſe had 
the Land deſcended to ſuch 
Heir in Fee. 201, 678 
One ſeiſed in Fee of ſome 
Lands, and poſſeſſed by Leaſe 


cCiency of Aſſets ſhall abate 
in Proportion. 1439 
A Specitic Legacy is what 

 velts. by the Conſent of the 
Executor; and as in ſome 


lage, ſo in others it has the 


A. deviſes to B. 400 l. which 
he owed 4, provided be 

. . thercout pays ſeveral parti- 
cular Sums to his Children, 
the Reſt he freely gives him, 
directing his Executors to 
deliver up the Securities, and 
not to claim any Part of the 
12 Debt, but to give ſuch Re- 
leaſe as B. his Executors, 
Gc. ſhall require; B. dies in 
the Life of the Teſtator; de- 


of a Term, as much a Spe- 


Reſpects it has the Advan- 
. Legacy. 1 15 8 5 40 


Legacies or Portions veſted, 


creed 
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A TABLE ef the 


Principal Matters 


creed that ſo much of the 
400 J. as was to remain to 
B. was a lapſcd Legacy. 

: „ Page 83 

A Will, which deſigns to pre- 
vent the Lapſing of a Le- 


gacy by the Death of the 


Legatce in the Life of Te- 
ſtator, ought to be ſpecially 
penned. «15: BG 
One deviſes Portions to his 
Children, A. B. and C. and 
if any die before twenty-one 
or Marriage, the Portion of 
the Child ſo dying to go to 
the Survivors or Survivor; 
one of the Children dies in 
the Life of the Teſtator, this 


not a lapſed Legacy, but 
ſhall go to the ſurviving Chil- | 


+. 74 
An Annuity is left by Will to 
the Teſtator's Grandaughter, 
but if ſhe marries with the 
 Executor's Conſent, then a 
Portion ; the Grandaughter 
without Conſent of the Exe- 


cutor marries a Man worth | 


nothing; the Husband is not 
entitled to the Money, the 
having married with Con- 
ſent, Oc. being a Condition 
precedent to the ' veſting of 


; the Portion. 5 284 
One poſſeſſed of a perſonal E- 


ſtate deviſes, if his Wife dies 
without Iſſue by him, that 
then 801. ſhall be paid to his 
Brother, the Brother dies in 
the Life of the Wife, who 
afterwards dies without If- 
ſue; decreed the Legacy to be 
paid to the Repreſentatives of 
the Brother. 563 


2 


A. deviſes the Surplus of his 
perſonal Eſtate to four, e- 
qually Share and Share alike, 

leaving 7. S. Executor in 
Truſt; one of the four dies 

in the Life of the Teſtator, 
his Share is lapſed, and on 
the Teſtator's Death ſhall go 
according to the Statute of 

Diſtribution, Page 700 © 

J. amongſt other Legacies, - 
leaves 1000/7, to his Niece 
B. at cighteen or Marriage, 
and gives the Reſidue of his 
perſonal Eſtate to be laid 
out in Land, and ſettled in 
ſtri Settlement on C. for 
ninety- nine Years, Remain- 
der to his firſt, 6c. Son in 
Tail; afterwards 4. by Co- 
dicil deviſes, that the 1000 /. 
given by the Will to his ſaid 
Niece thould be made up 
6000 J. payable' at twenty- 

one or Marriage, the Niece 
was eightcen at the Time 
of the Teſtator's making his 
Codicil and under twenty- 
one; decreed ſhe ſhould have 
the Intereſt of the 6000 J. 
from the Death of the Te- 
ſtator, and that C. was only 
entitled to the Reſiduum, 
excluſive of the 6000/. 783 


Abatement and refundi ng of 
Legacies. See alſo under 


Specific Legacy. 


Charity Legacies that are pe- 
cuniary, ſhall, on a Deficien- 
cy of Aſſets, abate in Pro- 

portion with other pecuniary 


N 


Legacies. | 154433 
| Whether 


KI CINE IHE | Fr 2 


=” tha ada on... 


6 WE, 


 rontained' in the FIRST VOLUME, 


Whether a Legacy of 200]. 
given by the Teſtatrix for a 
Monument for her Mother 
ought, on a Deficiency of 
Aſſets, to abate in Propor- 

tion. Page 423 

As Legatees are to abate in 
Proportion, ſo if an Execu- 

tor pays one Legatee, and 
there is not enough to pay 

all, the Legatee who is paid 
ſhall refund in Proportion; 
ſo if one Legatee recovers 
his Legacy in Equity, and 
there is not enough to pay 
the reſt, he ſhall refund; ſe- 
cus if the Deficiency, of Af- 
ſets ariſes by the waſting of 
the Executor. 495 

One having two Sons and a 
Daughter, by Will gives to 
each 2000 l. payable at 
twenty-one, provided if Aſ- 
ſets fall ſhort to pay the Le- 
gacies, the Abatement to be 
born out of the Sons Lega- 


cy; the Teſtator leaves Aſ- 


fets to pay the whole, but 


the Executor afterwards | 


waſtes ; the Daughter's Le- 
gacy ſhall have the Prefe- 


rence. 668 


In what Caſes a Legacy ſhall 
or ſhall not be a Satisfattion 
of a Debt or other Demand 

on the Teſtator s Eſtate. ” 


A Man has vae Daughter to | 


whom 8000 J. was ſecured by 
Marriage Settlement, and at- 
terwards he gives her 8000. 
by his Will for her Portion, 
and 200 J. per Annum; the 


| 


| 


Daughter ſhall haye but 


u» Ä 


one 8000 J. though ſhe may 
elect which of the Portions 
ſhe pleaſes. Page 147 
Where a Father is bound to 
give a Portion with his Child, 
and afterwards by hjs Will 


give a Legacy to ſuch Child 
of as great or greater Value 


than the Portion, this is a 
Satisfaction of the Portion. 
" 299 
But a Legacy is not to be taken 
in Satisfaction of a Debt up- 
on an open Account, where 
it is uncertain on which Side 
the Ballance lies; nor in Sa- 
tisfaction of a Debt con- 
tracted after the making the 
CP nn Hed. 
One Covenants to leave his 
Wife 620 Party dies in- 
teſtate, and the Wife's diſtri- 


butory Share comes to more; 


this is a Satisfaction. 324 


One being indebted to his Ser- 


vant for Wages in 100. 
gives her a Bond for this 


100 l. as due for Wages, and 


afterwards by Will gives 
her 500 J. for her long and 


faithful Services; this is not 


a Satisfaction for the Bond. 


by the Will, and afterwards 


greater Legacies are given 
to the ſame Perſons by the 


. Codicil; theſe latter no Sa- 
_ tisfaction for the former, be- 
cauſe the Codicil is Part of 
the Will, eſpecially where 
they are not ejuſdem generis. 


423 
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Surplus and reſiduary Legatee. 
Vide Tit. Erecutoz, and In 


what Caſe the Executor ſhall | 
be only a Truſtee for the Sur- 


plus 
Ademption of a Legacy. © 


Teſtatrix deviſed to her Grand- 
child a Debt of 4000. ow- 
ing to her by J. S. provided 
if any Part of the Debt ſhould , 
be paid in before the Teſta- 


trix's Death, then ſo much | 


to be made good to the 
Granchild out of the Sur- 
plus of the Teſtatrix's Eſtate; 


afterwards the Teſtatrix re- 
leaſed 2000 J. of the ſaid} 


Debt to J. S. without having 
received any of the Money; 
decreed that this was no A- 
demption of the Legacy pro 
tanto, but that the Legatee 
or her Repreſentatives were 
entitled to the whole 4000 /. 


as much as if the ſame had 


been paid in to the Teſtatrix. 
. Page 461 
A fortiori if the Teſtatrix had 
called in the Debt, it would 
have been no Ademption. 


5 
A Father by Will gives his 


Daughter a Portion of 500 J. 


and afterwards in his Life- 
time gives her 300 J. for her 
Portion in Marriage, and 
four Years afterwards dies 
without revoking the Will, 
the Husband is a Bankrupt; 


the Aſſignees not entitled to 


the 500 l. Legacy, nor any 
Part — 4 4 8 681 
4 


A TABLE of the Principal Matters 


Limitation ok Terms fox 
Pears, Vide this Title un- 
der Eſtate for Tears. 


Statute of Limitations. 


Where a Bill in Equity abates 
by Death, if the Executor 
or Adminiſtrator will not re- 
vive within ſix Years, it is 
within the Statute of Limi- 
tations; but if there be a 
Decree to account, and the 
Suit afterwards abates 'by 
Death, and the Executor 
does not revive within ſix 
Tears, this is not within the 
Statute. Page 742 


London and the Cuſfom 
thereof, 


A. a Freeman of London pur- 
chaſes in the Name of B. 
who at the Time of the Pur- 

chaſe executes no Declara- 
tion of Truſt, A. dies, after 
which B. gives a Declars- 
tion of 'Truſt; this good: a- 
gainſt the Cuſtom. 311 
Where a Freeman of London 
leaves no Wife, the Children 
are entitled to one Moiety 
of his perſonal Eſtate, the 
other Moiety being the dead 

Man's Part. 341 

Grandchildren of a Freeman 

are not within the Cuſtom 
to come in for an Orphan- 
age Part. | ibid. 

A Freeman's Son has had ſe- 

veral Sums from his Father, 


— 


the Certainty whereof does 
| | appear, 


- 


contained in the FIRST VOLUME. 


ſeveral other Sums, the Cer- 
tainty whereof does not a 
pear otherwiſe than by t 
Son's Anſwer; theſe being all 
brought into Hotchpot, the 
— ſnall come in for his 
Orphanage Part. Page 342 
A Jointure made by a Free- 
man on his Wife in Bar of 
Dower, will not bar her of 


the Cuſtomary Part, unleſs | 


that be alſo expreſly men- 
« tionede* 7 4 330 
Land, or Money covenanted to 


be laid out in Land, not 


within the Cuſtom of Lon- 


don. . 
A Freeman of London may at 
any Time during his Life, 
even in his laſt Sickneſs, in- 


veſt his perſonal Eſtate in 


Land, which will ſtand good, 
though the Freeman ſhall 


appear, he has likewiſe had 


Threats or unduly, the ſame 
will be ſet aſide in Equity. 
Page 639 
Leaſes given to a Child by a 
Freeman to be brought into 
Hotchpot and valued. 642 
One for a valuable Conſidera- 


tion contracts to become a 


Freeman of London, but 
dies before he has taken up 
his Freedom; his nor 
Eſtate ſhall be divided as if 
he had been a Freeman, but 


his Children not to be City 
Orphans 710 
Lunatick, 


Where the Husband was a Lu» -— 


natick, the Wife, though an 
Triſh Peereſs, committed for 
not producing him. 70 


have ſaid he did this on Pur-| 


poſe to defeat the Cuſtom. 


| | „ 532,719 
Where a Freeman leaves his MW» 
Widow a Legacy, and there | 


is ſufficient: out of his Te- 


ſtamentary Part to pay the | A vo his Son's Marriage ſet- 
Faun 


ſame, ſhe ſhall have her Le- 


gacy and Cuſtomary Part 
alſo. a 533 


On a Freeman's Widow's Cu- 


ſtomary Part being barred by | 
_ Compoſition, who ſhall have 
the Benefit of it ; whether 


the Husband or Children; 
- alſo whether a Child's Or- | 


phanage Part be barrable by 
a Releaſe or Covenant for a 
valuable Conſideration. 634 | 
On a Child's releaſing to his 
Father his Orphanage Part, | 


n * * 


. 
330 mY ta ts 3 - 
6 


% alſo Poꝛtiong. 


Lands on himſelf for 
Life, Remainder to the Son 
for Life, Remainder to Tru- 
ſtees for 1000 Years for rai- 
ſing Portions for Daughters 
payable at twenty-one. or 
Marriage, with Maintenance 
in the mean Time, to com- 
mence the firſt Quarter after 
the Father's Dcath ; the Fa- 


ther dies leaving one Daugh- 


ter, and the Grandfather li- 
ving ; the Bill prayed a Mort- 


Dege of the Reverſion for 


if the Releaſe be gained by | 


the Infant's Maintenance, but 


the 


alntenance fo? Childꝛen. See ; 


A TABLE of the Principal Matters 
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the Court ſtrongly inclined 


2 it. Page 488 
the Court's allowing Main- 
tenance out of a Jew's E- 


In 
ſtate to his Daughter turned 


Proteſtant, by Virt ue of 1 Anu. 


cap. 30. it is no Objection 
that the Daughter is above 
forty Years of Age, or mar- 
ried, or that the Jew is 
dead. . 3 24 


Mandamus. 


A Mandamur lies to the Spiri- 


tual Court to direct them to 


do Right, as a Prohibition 
does to ſtop them from doing 
Wrong. « 6-1 
Whether Error lies on a Rule 
or Award of a Mandamus. 


348 


Writ of Error on a Judgment : 


on a Mandamus ſince the 
Statute 9 Ann. no Superſe- 
deas to a peremptory Man- 
. 


ron and Feme. 
on Marriage, an 


reement s 
Under- 


hand Agreements in Fraud | 


M Marriage Agreements, ſee 
under Tit. Agreement. 


Marriage - brocage Bonds, 


Husband before Marriage cove- 


nants to give a Releaſe to 
the Wife's Guardian of all 
Accounts; this Agreement 
ſet aſide in 
within the ſame Miſchief as 


* 


ment. 


treated for the Match, gives 
Portion ſeven Years after- 


made better by being aſ- 


| Refircints on Marriage. 


One by Will leaves an Annuity 
to his Grandaughter, but if 
| ſhe marries with the Execu- 
tor's Conſent, then a Por- 
tion; the Daughter without 


* 
Marriage, ſee under Tit. Ba- 


Money agreed to be laid aut in 
Lana, fee Agreement; alſo 
Matters controverted between 

the Heir and Executor, un- 

der Heir, and alſo Election. 


Equity, being 


a Marriage; brocage Agree- 
| Page 118 
Son on his Morriage being 
to have 3000 J. Portion with 
his Wife, privately, without 
Notice to his Parents who 


a Bond to the Wife's Father 
to pay back 1000 J of the 


wards ;. this Bond void: in 
Equity, and will not be 
ſigned to Creditors. 496 


the Conſent, Oc. marries a 
Man worth nothing; the 
Husband not entitled to the 
Portion, the having married 
with the Conſent of the Ex- 
ecutor being a Condition 
precedent to the veſting of 
the Portion, © 284 


Molt 


1 


— 


TEIN 


contained » in. the F. IR 8 'T Vor LU M = 


8 vide Interett. A. 
to buying in Incumbrances, 
and what Uſe may be made 
thereof, vide Tic. 'Securt- 
ties. As to Concealment. of 


ment. 


Mortgages, en Sent 


Where! Money i is agrocd by 5 
ticles to be laid out in Land; 


the Party who would have 


the ſole Intereſt in the Land 
when bought, may (if of 
Age) elc& to have the Mo- 
paid to him, and that 
it | ſhould not be laid out in 
Land. Page 130, 389, 470 
Husband borrows Money, and 
he and his Wife levy a Fine 
of the | Wife's Land as a 
Mortgage for it, after which 
the Husband by Will gives 
Legacies to Charities to the 
Amount of his perſonal E- 
ſtate; the Mortgage ſhall be 
paid out of his perſonal Aſ- 
ſets, though the charitable | 
Legacies are loſt thereby; 
but all the Husband's Debts, 
though by Simple Contract, 
ſhall be preferred to the 
Mortgage. 26 
Mortgage may be without a 
Covenant or Bond for Pay- 
ment of the Moncy. 271 
One agrees for a valuable Con- 
ſideration to convey Lands to 
F. S. and afterwards makes 
a Mortgage for a valuable 
Conſideration, and without 
Notice; the Mortgagee 994 
hold his Mortgage again 


upon the Land. Page 277, 
„ 99 

Mortgage in Fee is made re- 
deemable upon Payment of 
3004, and Intereſt, upon any 
Michaelmas Day upon fix 

| Months Notice; Mortgagor 


ſonal Eſtate to his Wife; 


perſonal Eſtate liable to pay 
the Mortgage. 291 


gage Money not ſuable in 
Equity, unleſs the Covenan- 
tor receives the Money ; as 
where a Feme Sole ſeiſed of 
Land mortgages and marries 
B. who on an Aſſignment of 
the Mortgage covenants to 
pay the Money, and dies; 
B. s perſonal Eſtate not lia- 
„ble in Equity. to pay it. 
AR LURBAR7 

bar a * Mortga gage +: gp 
| Witneſs to the ſecond Mort- 
gage, tho no actual Proof 
of his knowing the Contents 
thereof, yet ſince the Pre- 
ſumption is, that he might 
have —— the fame, this 
- ſhall poſtpone him. 394 


4 | Mortgagee: of a, Ship. by Decd 


-- truſts the Mortgagor with 
the original Bill of Sale, who 
indorſes thereon ſubſequent 
Mortgages or Bills of Sale of 
ſeyeral Parts of the Ship, and 
Mortgagee acquieſ 


is Evidence of an Aſſent in 
ſuch |Mortgagee, nt ſhall 
ſtpone him. ibid. 


Mortgage + ſhall not N 


the intended Purchaſer; /e- | 
cus of a Judgment Creditor | 
who has only a, general Se- 


he occaſions by an hoy 
Defence. 395 
10 E | 


— 0 no Spende Tien . 


dies, having deviſed his per- 


A Covenant to pay the Mort- 


des; this 


his Pledgo with: Coſts which 


- — 
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If on are not Aﬀets to pay 
all the Legacies, a Mort- 
gagee, where the Security is 
ſufficient, ſnall not be paid 

out of the "I Eſtate. 


Page 739, Fo" | 


Special Agreements — 
the Redemption of _ 


Bags. | 


One for 800 J. Conſideratioi 
grants a Rent - Charge of 
481. per Ann. in Fee, upon 
Condition, that if the Gran- 
tor ſhall give Notice, and 
pay in the 800 J. by Inſtal- 
ments, ig 100 J. at the 
End of every ſix Months, and 
ſhall do this during his own 
Life-time, the Grant to be 
void; the Mortgage was 


made about 60 Years ſince, | 


when the legal Intereſt of 
Money was 8 J. per Cent. 
and the Mortgagor dead; 
_ decreed not redeemable. 268 
In Caſe of a Mortgage, no 
Clauſe can confine the E- 
quity of Redemption to the 
Life-time of the Mortgagor, 
ot to him and the Heirs Male, 
0 or "the ory only of his Body. 
| 1910 9 


| Redemption Bran 


Pachoquer ene ortge 
be fold upon 


: wit out a Decree 'of | Fote- 
cloſure. Af 5 261 


Mortgage tho' ever 1 old is is 
redeemable, if Intereſt has 
been paid. Page 271 
Firſt Mortgagee takes a Re- 
leaſe of the ultimate Equity 
of Redemption; this does 
not oblige him to pay off the 
intermediate Mortgages, if 
he will waive the Releaſe. 
| "214 gy 
One ſeiſed i in Fee mortgages 4 
J. and afterwards binds him- 
| ſelf and his Heirs by Bond to 
A. and dies; if the Heir 
comes to redeem this Mort- 
gage, he muſt pay off the 
Bond as well as the Mort- 
gage, but the Aſſignee of — 
iy 3 may redeem 2 55 
in ortgage on 
So i — poſſeſſed of a Tem 
for Yea! mortgages it to 4, 
and afterwards becomes 'in- 
debted by Simple Contract 
to A. and dies, his Executor 
ſhall not redeem the Term 
without paying as well the 
Note as the Mortgage; ſecus 
if any Creditor of the Te- 
ſtator drings his Bill to re- 
deem. 3 777 
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Ne e creat Rego, | See Th 
Writ, 1 


Mortgage of a Rent toderm- 
able at a greater Diſtance of 
Time than a Mortgage of | 
Land. ee 

: r 


2 4 0 Nene, 
gee who atteſts a ſecond 
 Mortgoge will be preſumed 
to have had Notice, 1 under 


Pit. tgage. 
Moꝛtgage. he 


FI * 


—— a, 


_— 8 „* 


contained in the FIX ST VOLUME. 


* 


— — WN ; 


'The Court cannot take Notice | 


of Foreign Laws and Cu- 
ſtoms, unleſs they are proved. 


ter, as before that Statute it 
would have been liable to 
Occupancy, and not to the 


1 


digg, 


_ 


n 1 K — 
þ 1 . 


Obligations. Vide Bonds. 


Dath. Vids alſo Attvavit. | 


Peer of the Realm is to 

\ put in his Anſwer upon 

Honour: But his Examina- 

tion on Interrogatories, or as 

a Witneſs, muſt be upon 
„o 53. bhi 

Where the Suit was frivolous, 

a Quaker Defendant was al- 

lowed to put in his Anſwer 

without Oath or Affirmation. 


#. * : . 
1 \ 9 ; 3 4 * þ 5 4 4 
. 
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A. 
Truſtees and their Heirs, in 
Truſt to divide the Profits. 

ually between his Wife 


0! 


| _ mandable. 


After Judgment in an Action 


undiſpoſcd of and reſulting to 
him, Page 34 


An Offer made during a Treaty 


or upon Terms which arc 
not accepted, not binding. 
n lots 497 


*..A ny 7 4 
, 7 0 
% Mffice. 8 ” 


| Appointment by Deed of par- 


ticular Annuities to be paid 
out of an Office, counter- 


1 101 
Oziginal. 


on a Policy of Inſurance, if 
Error be brought to reverſe 


and Daughter (the Heir of 
the Teſtator) during the 
Wie's Life, 


to the Uſe of his Daughter 
in 'Tail, with Remainders 
over; the Daughter dies 
without Iſſue and inteſtate | 
during the Mother's Life; 
reſolved that the Mother and 
Daughter were Tenants in 
Common, and that the Mo- 
ther ſhould have a Moiety 
of the Profits during her Life, 
. and that the other Moiety 
by the Statute of Frauds and | 
Perjuries ſhould. go to the 


and after her | 
Death he deviſes the ſame | 


ſuch Judgment for want of 
an Original, the Court will 
not permit the Party to file 
an Original, in Regard if 
this Judgment were reverſed, 
the Plaintiff may begin a 
new Action; /ecus were it in 


.  & Quare Tmpedit, or in an 


— againſt the 2 ndred 
for a Robbery, where the 
Suit muſt be commenced. 
within a limited Time; or 


bad the Time been ſo far 


.. elapſed, as that rhe Statute 


of Limitations had been a 


Bar if the Judgment ſhould 
be teverſect. 412 


Enxecutors Gr. of the Daugh- f 


Heir of the Teſtator, as Profits 


* } 
; 2 « % 2 93 * 
— p os 

4 4 


which afterwards breaks off, 


The 


— 


— - 
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rincipal Matters 


T he Plaintiff recovered Jade) | 


ment in an Action at Law, 
but by Means of the Illneſs 
of his Attorney, who had 
been diſordered in his Head, 


an Original was omitted to 


be filed, and for want there - 
of a Writ of Error brought; 


upon Affidavit of this, the 


Court gave Leave, upon pay- 
ing the Coſts of the Writ of 

Error, to file an Original. 
Page 412, 413 

Inſtructions for an Original a- 
gainſt an Hundred for a Rob- 
bery were brought to the 
Curſitor within the Year, but 
the Writ paſſed the Great 
Seal after the Year, though 
teſted within the Year, Sig. 


when the Inſtrucions were 


brought ; this held good, be- 
ing warranted by the Practice 


of the Curſitors Office. 437 


Omban. Vide London, 


Outlawyy: | . oh 


4. having outlawed B. n 
a Bill againſt B. and like- 
wiſe againſt C. a Truſtee for 


B. with reſpect to an An- 


nuity, to ſubject this Annuity 
to the Plaintiff's Debt; the 


Attorney General ought: to | 


be made a Party, and the | 

Plaintiff muſt get a Leaſe or 
Grant in the Court of Ex- 
by. chequer from the Crown. 


445 


Where an Executor in Truſt 
was outlawed, and a Wit- | 


neſs proved that he had in- 


find him; held not neceſſary 
to make him a Party. Page 
D 

Debt n the Sheriff for mn 
Eſcape of one in Execution 
on an Outlawry after Judg- 
ment, may be brought either 
in the 1am quam,” or at the 
n ws th Fare 5 "7 


» FH « 


| quired after, and could not | 


- | p 


| 1 
Papit, % +8345 72 4 


ft 


Wegen a Popilt i is ON 


| abled to take Land, 
how far Equity will help 


the next Proteſtant: Heir to 


take. Advantage | of | bis Dif- 
abi, „ gs; 
By the Statute of 11 & 12 V. 3. 
againſt the Growth of Po- 
pery, a Papiſt under eighteen 
is diſabled to take — till 
Conformity; if above eigb- 

: Hong difablod un euer. 354 


J 


| Paraphernlla. | 


One 54 indebted by Bond n more 
than all his perſonal Aſſets 
can pay; the Widow ſhall 
have her Bona Parapherna- 
lia, provided there be real 
Aſſets to ſatisfy the Bond. 

} 729 

Bona Para phernakd not. dev 
| ſable any more than Heir- 
Looms. at 10 UP 


Pardon. 5 25 e 
A Wee Aa of Panda, the 


with an Exception of all Of- 
fences 


contained in 1 the Pins. VoLuME. as 


| "Gaiam and G proſo- 


cuted at the Charge of any | 


rivate Perſon or Perſons, yet 
eld to pardon a Contempt 
in marrying a Ward of a 
Court of Equity. Lage 696 


Parol, Vide Axreement Pardl. | 


Parol Rnd ence. Vide cl. 
dente. 


Patliament (Act of). vide 
Statutes. | 


Privilege of. Parliament. ; 


Suing the Bail below, pending 
a Writ of Error in Parlia- 
ment, is a Contempt and 
Brea ch of "Ayo 


4 1 


Partners... * | 
A. and B. be Id- | Th 


ſmith's Trade, are bound in 
+ da to J. S. A. and B. 
break off the Partoerſhip and 
divide their Stock; J. S. the | 
Obligee in the Bond, knows 
this, and that 4. took upon 
him to pay the Debts, and 
after a great Diſtance of | 
Time brings a Bill againſt | 
the Executor of B; yet he 


J. 50 Go. recoer. 


\ 


# AN f 4 *. - * 
r 12 r 
N * + && 4 ; a | 


One ſeifed. "£1 in E 
binds himſelf an of Heirs 
in a Bond, and deviſes his | 
Lands to J. S. in Fee, and 


4 ; alli odd. 4 W 6 


685 | 


ö 


682 | © 


. on Aa Partition, 
FF 


; 


dies; in a Bill brought by 
.the Obligee in the Bond to 
ſubject the Deviſce to the 
- Payment of Debts, the Devi- 
_ fors Heir muſt. be made a 
Party. Page 99 
| Where a Bill wants proper Par- 
ties, it is in the Power of 
the Court to diſmiſs the 


- Bill 15 Prejudice, or to 
give Leave to amend, paying 
428 


* having outlawed B. brings 
a Bill againſt. B. and like- 


| wiſe againſt C. a Truſtee for 


B. with reſpect to an An- 
nuity, to ſubject this An- 
5 to the Plaintiff's Debt; 
the Attorney General ought 
to be made a Party, 445 
In a Suit on Bebalf of a Cha- 
rity for the Arrears of a 
KRent- Charge, not neceſlary 
to make all the Ter- tenants 
of the Land, out of which 
the Rent iſſues, Parties. 399 


ey only are Parties to a Bill 
againſt whom Proceſs is pray- 
. W 
Where an Executor i in "Tra 
mob outlawed, and the Wit- 
proved that he had in- 
952 5 and could not 
him, held not neceſſary 
to bare os a al 4 


+1 19 


4 b. * baden, a | 


in, Chancery 
every Part of the E Eat ; 
need not be divided, but 
_ ſufficient if each Tenant in 
Common, Gc. en 
e of the "I le. 446 


ie eee en,, 


— 


A TABLE of the Principal Matters 


1 1 
Patronage. | See Preſentation. 


Payment of a Legacy, to whom 
to be made. Vide Legacy. 


Peer. 

A Peer of the Realm is to put 
in his Anſwer upon Honour, 
but his Anſwer to Interro- 
gatories, and Examination 
as a Witneſs, muſt be upon 
Oath. Page 146 
Firſt Proceſs of Contempt a- 
_  gainſt a menial Servant of a 
Peer is a Sequeſtration Niſi, 
as againſt the Peer himſelf. 


made an Engliſb Pcer cannot 
by Virtue thereof fit and vote 
in Parliament. 582 
A Peerage granted to an In- 


fant cannot be waived by 


to convey them to B. for 
Life, Gc. this is a Perpetui- 
ty ; but the Conveyance 
ſhall be made as near the 
Intent of the Party as the 
Rules of Law will admit, 
(vig.) by making all the Per- 
ſons in Being Tenants for 
Life only, but the Limita- 
tion to the Sons unborn muſt 
be in Tail. Page 332 


Perſonal Eſtate, 
Il here the perſonal Eftate hall 


be applied to exonerate the 
real. Vide Tit. Real ſtate, 


Se 6 wats $535 One deviſes all his Money in 
Since the Union, a Scorch Peer | 


the Government Funds to be 


Land to be ſettled on the 
eldeſt Son of 4. and the 
Heirs Male of his Body, Re- 
mainder over 


him when he comes of Age, | reſt of his p 
| "0: 4 4:95 42 =F86:] eee ee 
Whether the Crown may cre- } Manner; the perſonal Eſtate 


ate one a Peer againſt his 
Will. e n 


Perpetutty. Vide alfo Li mi- 


fat ion of Terms for Tears | 


cannot be intailed, but the 
whole veſts in the eldeſt Son. 
30* 25 . =” „ „ 290 


: P 1 3 K : 
4 F 1 f 2 6 
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n 
Li 1 #* F 7 - © ” £ 
252 N : Plaintiff he b | | 
b * 4 * 2 4 * ” S j 


under Tit, Eſtates. „ | i Dit 
4 7 GE The Court cannot make an 
Deviſe of Lands to a Corpo- Order to examine a Plaintiff 


ration, in Truſt to convey the 
Premiſſes to the Teſtator's 
Godſon 4. for Life, and ſo 


to his firſt Son for Life, 


and afterwards to the firſt 
Son of that firſt Son for 
Life, and in Default or 
Failure of ſuch Iſſue of 4. 


| 


1 
; 


de bene eſſe, as they will to 
examine a Defendant ; and 
if the Plaintiff is an imma- 
terial one, the Defendant 
vught to have demutred to 


- 


Plate. 


laid out in the Purchaſe of 


— 


— 


* contained, in the FiRsT VOLUME, 


Plate. 


By what Words it foal paſs. 


See be of Wop, 


| EY ef 


A Plea upon the Statute of 4 
 &'5 Anne, cap. 17. in Rela- | 
tion to Bankrupts muſt con- 


_ clude to the Country, and | 


not to the Court, Page 258 
By Imparling generally the Ju- 
riſdiction is admitted, and 
no foreign Plea will be re- 


—— e 477 


4 
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* 


A pequeſ to one's * Rela- 
tions how conſtrued, 327 


See Expolition of TUozds. 


Liberty of the Rolli in Mid. 
dleſex is within the Pariſh of 


St. Dunſtan's in the Weſt, | 


Repairs of | 
the ſajd Church ; but having | 
diſtin& C Overſeers, and dine | 


London, and contributes a 
Fifth towards the 


taining its Poor ſeparately, 

not entitled to a Share o whe | 
_ Charities given by Will or 
Deed to the Bok of St. 


Dunſtan s, though entitledd 


* 


— 


r 


Poztiang 02 | Proviſions fo) 


Maintenance. See Legacies 
or Portions vaſted under Tit. 
Legacy. . See Truſt for rai- 
ſing Portions and Payment 
52 Nebts under Tit. Truſt. 


A Men has one Daugbter to 


whom 8009 J. is ſecured by 


Marriage men and 
_ afterwards | he gives her 
Soool. by his. Will be her 
Portion and 200 J. per An- 
num; though the Daughter 
when of Age may elect 
which Portion ſhe pleaſes; 
pet ſhe ſhall have but one 
8000 J. Page 147 


| | The eldeſt Daygbter, where 


there is a Son, or where the 
. Eſtate by a Settlement goes 
all to a Remainder-man, is 
as a younger Child in Equi- 
ty, and as ſuch — to 
a Share of the Proviſion ap- 
pointed for younger Chil- 
dren. 244, 451 
Where a. Father is bound: to 
give a Portion with his 
Child, and afterwards by his 


Will gives a Legacy to ſuch 


Child of as or greater 
Value than 8 this 


ſhall be taken in Satisfaction 
of the Portion. 299 


to a Fifth of all Colleen In a Term raiſad 0 ſecure 


made at the — | A 


or at Sacraments. 669 | 
Before the Statute of 43 \ Elie. | 


of the Poor. 670 


3 ſuch Officers 3 | 


a Daughter's: Portion, the 
Truſs were declared, that if 
the Husband ſhould leave no 
Heir Male by the Marriage, 
and ſhould leave a Daughter 


| - or Daughters, then the Tru- 
if Gees, were to raiſe Paxtions 


. payable 


Childzen. See alſo Tit. 


„ 
* 
+ hot 
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Pr, ncipal Marters "Y 


2 


| N to Wande wy 


twerty-one or Marriage ; pro- | 

_ vided that if the Husband |. 
ſhould die without leaving a | 
Daughter living at his Death, | 
then the Term toceaſe; there | 


is no Iſſue Male by the Mar- 


riage, but there is a Daugh- 
ter who attains twenty-one 


and marries; the Mother dies, 
and the Daughter alſo dies in 
the Father's Life-time lea- | 


ving Illue, her Husband ad- 


miniſters to her, he ſhall | 
have no Portion. Page 401 
Truſt of a Term to raiſe Por- 
tions out of Rents and Pro- 
fits, to be paid as ſoon as 
conveniently might be; by 
Virtue of the Word Profits 
Truſtees may ſell or Mort- 
gage; feeus if faid — 


Pr ofits. g 


Proviſion for aden * to 1 4 
gotten; ſhall extend to Chil-- 
dren already begotten. 426 


Term created for Daughters 
Portions, commeneing after 
the Death of the Father and 
Mother, upon Truſt to raiſe 
the Portions/Fom and Mer the 


Commencement of the Term; | 


Father dies leaving a Daugh- 
ter; decreed the Portion is voſt 


_ - ed; butnot raiſable during the 


Life of the Mother. 448 


Father by Will gives a Portion 


of 5ool. and: afterwards in 
his Life-time gives her 300 J. 
for her Portion in Marriage, 
and four Fears afterwards. 


dies without revoking the 


Will the Husband is a Bank- 


rupt; the Aſſignees not en- 


titled to the 500 J. Legacy, 


nor any Part thereof. 681 
1 


A reverſionary Term ant 
(though reluctante Curid) to 
be ſold for railing a Daugb- 


ter's Portion. Page 707 


Penn, See alſo Limita- 
tions of Terms for Tears un- 
der Tit.  Hfiate Jor Tears. 


Whether a Poſſibility be not af- 
ſignable by 2 Commiſ- 
ſioners of Bankruptcey. 385 

A. deviſes a Term for Vears to 
B. for Life, Remainder to 

C. who in the Life of B. 

deviſes his Remainder to D. 

this is a good Deviſe, though 
ol a Poſſibility, and amounts 
in Equity to a Declaration 
by Will, that C.'s Executors 
ſhall ſtand poſſeſſed of the 

. ooo in 1 Truſt 758 ng De- 

5 "ne v1 78 


5 ! f N N 
3 4 5 6 EF La 
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1 
if 


| Poſthumous. 


Where e is a Piste to 
charge — — 
younger Children e 4 
the Father's Death, olt- 
humous un is Within: — 

Power. Fa. | 
One deviſes the Surpie of bs 
Etſtate to his Children and 
Grandchildren vieing at his 
Death; a Child or Grand- 
child ia Ventre ſa mere at 

the Teſtator' 8 Death will 

"Makes - 275 342 
One deviſes, in * 1 leaves 

no Son at the Time of his 

Deatb, to J. S. the Teſtator 

dies leaving his Wife preve- 


mem enſient with a Son; 
this 


— =— 


Where Tar in Tail has a 


— — 


—_—_— 


contained in the Fins Vorunz. 


1 pode Gon. is a 
Child living at the Teſtator's 
Death, and J. S. not entitled. 
yr me 


| Power. 


Power to make Leaſes, this 
not void, being intended to 


* enable him to bind the Re- | 


verſion or Remainder with- 
out Fine or Recovery, which 
Power he has not by 32 
H. 8. 

Deviſe to A. (the 'Teſtator's 
Wife). for Life, and then to 

bo at her Diſpoſal, provided 
it de to any of his Children; 
gives her an Eſtate for Life, 
with a Power to diſpoſe of 


the Fee; and where ſuch | 


Deviſee with an after: taken 
Husband did by Leaſe and 
Releaſe and Fine convey 
the Premiſſes to a Truſtee 
and his Heirs, to the Uſe of 
herſelf for Life without Im- 
peachment of Waſte, Re- 
mainder to her Daughter by 
her firſt Husband, and the 


Heirs of her Body, Remain- 


der to the Son by her. firſt 
Husband and his Heirs; this 
adjudged a good Execution 
of the Power, 149 | 
Power to charge - Lands for 
Portions for younger, Chil- 
dren living at the Teſtator's 
Death; a Child iz Femtre | 


ſa mere is a Child within 
the Power. 


245 
Where Lands are ſettled on A. 
for Life, Remainder to ſuch 


Woman as he ſhall; marry | 


the Premiſſes with any Sum 
of Money; ſuch Power, un- 
leſs there be a Clauſe inſer- 
ted to the contrary, will, 
like a Power of leaſing, over- 


reach all the Eſtates. Page 


A Scttlement j is duected U 
made on 4. with a Power to 
make a Jointure of a Moie- 

ty, A. before the Settlement 
mokes a Jointure of what 
excceds a Moiety ; the Court 
will take no Notice. of this 
during the Husband's Lite, 
| 1 it mer never take Ef- 
ect. 4 
Where there is a power to ap- 
point an Uſe of Land by 
Deed or Will; a Will at- 
teſted by two Witnelles not a 
good Appointment, it being 

N cy intended. ſuch a Will 

as is proper to diſpoſe of 
Cand.. . 

80 though it be by any Wri- 

ting in Nature of ri Will. 


|. +. d. 
| Tenant for1 ninety-nine Years, if 
he ſo long live, with Power of 


charging the Premiſſes with 
Sums 


declaring new Uſes thereof ; 


this Extinguiſhes the Power 


of charg ing " IIS? 777 


nexed to an Eſtate, and one 
collateral thereto, the firſt 


aſſing with the Eſtate, | mo 
| Other not. 778 


1. 


eee 


for Likes Remainder over, 


” 0 we 


with power for him to TT 4s 


bo 


Money, joins in ſuf- | 
fering a Recovery, and, in 


Diverſit 9 1 a 8 an- 


Power of Revocation. | See 55 
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Pꝛerogative of the Crown. 


In Proſecutions of the Crown, 
though ſince the late Statute 
of the 4 & 5 Anne, the Ve- 


ire facins which was a- 


warded de Vicineto, and not 
de Corpore Comitatiis, was 
| held good. Page 223 
On the Crown's bringing a Seire 
Facias to repeal a Charter, 
the Defendant ſhall pay 
Coſts on a new Trial. 224 
A Choſe in Action may be al- 
ſigned to the King, and he 
or his Grantee' ſue for it in 
their own Name. 25 2 
The Kin ng may reſerve a Rent 
out of Things incorporeal, 
and may diſtrain for this 
Rent on any other Lands of 
the Tenant, but not on ſuch 
Lands of the Tenant as are 
let out by him or extended. 
307 
An A ppeal lies from a Decree 
in the Je , Man to the 


King .in Council, to prevent 


a Failure of Juſtice ; altho' 
in the Grant made of that 
Illand by the Crown there 
may hitvo been no Reſerva- 
tion of the King's Right to 
determine on ſuch Appeals. 

| 329 
Whether the king has Pow- 
er to make a Man a Peer 
againſt his Will. 592 
Upon an Outlawry, the Crown 
is not a Truſtee for the Plain- 
tiff, but it is merely er gra- 


tia that a Grant is made of 


the Goods of the Perſon out- 
lawed to the Plaintiff in Sa- 


brennen to a Church '02 
t Chapel nl 


The Building and endes =. 
a Church originally entitled 
one to the Ten N. 


The Impropriater of a Parith 
has no Right to nominate a 
Preacher to every Chapel 
within the Pariſh, much leſs is 
he compellable fo to do. ibid. 
One may build a private Cha = 
for himſelf and Neight 
for himſelf and twenty eig 
bours, and this will not give 
the Parſon a Right to 2 
nats a Preacher there. ibid. 


Privilege. S& Parlament. 
Probate, Ses under Tit Coil 
Proceſs, 


If the Party's Clerk. in er 
be dead, no Proceſs can be 
taken out againſt the Party 

until he has appointed a new 
Clerk in Court, for which 

| Purpoſe. a Subpana ad fa- 
ciend' 4ttorn' muſt be taken 
out, the leaving of which at 
the Houſe of hs Party is 
good Service. 420 

4. being beyond Sea ſues B. at 

* who brings a Bill in 

quity againſt 4, the Court 

_ order that Service on 

the Defendant's Attorney at 

Law ſhall be good Service, 

but not that ſuch Attorney 

ſhall put in his Anſwer with- 


out Oath. Os. If the De- 
fendant was in an Enemy s 


tisfaction of his Debt. 


690 


Country 


as. 
— — 


| 


— in the Pikes VOLUME. 


— where no o Commit. 1Gink in Tail, Remainder 1 to 
ſion could go to take the | Tenant for Life | in Fee, the 
Anſwer. Page 523 Court would not value the 
They only are Be to a Life Eſtate at moro than 
Bill againſt whom Proceſs is ane ad, ” Page 650 
4 od Tarr db onattibros Purch , ar diflnguiſhed from 
| zi] eee * b | 
Sequeſtration. | Tein ee Oerlit 
Whether A Greaten ok 4 hee urchaſe and utc fer. 
Farm Rent may diſtrain for | 5 1 5 | b 
the ſame upon Lands under On Caſualties We he- 
Sequeſtration. +, 307] - tween the Articles for a Pur- 
Firſt, Proceſs of . a- chaſe and the Sealing of the 
gainſt a menial Servant of | "Conveyance, who ſhall 7 
Peer of the Realm is a Se- | ine Jab. iii. Aan 5! 
queſtration Niſi, as againſt | In Marriage Articles. the. Uſe 
the Peer himſelf. 5 535 | to be conſiderod as: Purcha- 
| ib ei e 6 It _  ofers. ont 145909 1 
A Datghaſir before a Maſter 
| Procurations. ſubmitting to loſe his De- 
WE ' | poſit; is not bound to pro- 
Procu ations are 400 pr” hn E ! in the Purchaſe. 745 
mon Right for the Biſnop or | R120 O07 7:10 D1hTKY. I * 
| his Vicar, | the Archdeacons -- — — 
inſtructing the Clergy, and t. 
properly demandable of the - Quaker, 


Curate, in Caſe of an Im- 


propriation, in the Eecle- 
* — ls 41 — 6 


In f on — . 
ritual or other Court's ex- 
ceeding their Juriſdiction, the 
Court of Chancery will 
grant a Prohibition. 43» 476 


rage, 


Proportion, Vide all ave: | 


Wher e there ada. Lego 2 | 
Life, Remainder: to an In- | 


V \"Kfvolont, «Quaker I De- 
| Fendent allowed to put in his 
Anſwer without Oath or At- 


firmation. 781 
* # wa £5 
<A 2 * 23 8 s x 73 . 5 ; . 
5 0 7 # 4 + ” 2 * 5 * Fu 
4 4 oF 


Where the * — 500 


* Tall not be 4410 0 
exonerate the 511 „ 417 


fs It 0G e 


| JAROTL Proof admitted t to 


"tention: that his Executrix 
| - ſhould 


pain, coop — 


A Tat BLE f the Primcipal Marterr 


ſhould. retain the perſonal 


Eſtate, and not apply it to- 
_ wards the Diſcharge of the 
Mortgage. Page 9,116 


Mortgage in Fee is made re- 


deemable on Payment of 


_ 3ool. and Intereſt, upon any 
Michaelnas Day on fix | 
Months Notice; Mortgagor 


dies, having deviſed his per- 


ſonal Eſtate to his Wife; the | 


perſonal Eſtate is liable to 
pay the Mortgage. 


ſimple Eſtate, | deviſes his 


Leaſchold to A. and his'Fee- | 


ſimple to F. and dies, lea- 


ving no other onal "E- | 
ſtate; the — — Fee- 


fimple: muſt take it chm 


onere, and ſhall not charge | 
tho Leaſehold'Eſtate! f pectti- | 
only? ven with the Mort- | 
693 
Perſonal Eftate not to be ap- | 
_ plied in Exoneration of the | 


gage. 


real, in Caſes where a Spe- 


cific or other Legatee would 
much leſs -| 


be prejudiced ; 
ſhall the Bona Parapherna- 
lia of the Wife wel ſo ap- 
. Pied. | 730 
Recognizance. 
| der Tit. Securities. as 


A — n 


a Bond, and paid as a Debt | 


by Specialty. 
So a Recognizance not regu- 


larly taken may be ſued as 
26 | 


Where the Court: permits t e 


AY of a Recognizance | 


291 
One having mortgaged bis Fee- | 


© 


Vide ald un- | 


t inrolled | 
ſhall be looked upon only as 


334 


| after the Time elapſed, it Al 
ways takes Care not to hurt 
an ng: Purchaſer. 
Page 340 

Committee of an infant Heireſs 
having given a Recognizanee, 
conditioned that he ſhould 
not ſuffer the Infant to marry 
without the Conſent of the 
Court; the Form of this Re- 
cognizance was afterwards 
moderated, ois. that the In- 
fant ſhould not marry crit h 
the Committee's Pridity with- 
. Seen of the Count, 
7 "x 0 698 

$758 4 9 1 * 4 


Recovery. 8 See allo Entry. 


| Where a Purchaſe is directed to 
be made, and the Land to 
be ſettled on A. in Tail, the 
Remainder over, it is moſt 
reaſonable for Equity to 
decree the Truſt to be exc- 
cuted, and the Eſtate ſettled 
with Remainder over that 
fo ſuch Remainder- man 
may have the | Benefit of 
the Chance of Tenant in 
Tail's dying before his having 
ſuffered a Recovery. 91 
Nothing lefs than a common 
Recovery ſuffered by Ceftui 
que 7 ruſt in Tail is ſufficient 
to bar the Remainder-man, 
or even the Iſſue. By the O- 
pinion of Lord Coroper. ibid. 
re a Settlement 4. is made 
Tenant for Life, Remainder 
to the Heirs of his Body by 

© his Wife, and in the fame 
Deed A. covenants not to 
ſuffer a Recovery, but that 
the Lands ſhall be enjoyed 


according ta theſe Limita- 
tions; 


 comnined\in the Fig” VoLUME. 


tions 4. does ſuffer a Ro. 


covery, and deviſes theſe | 
Lands; the Recovery good 


to bind the Aſſets; but 4. 


being Tenant in Tail, and 
as ſuch having Power to 
ſuffer a Recovery, the Lands 


deviſed ſhall: not be affected. 


Page 104 

Where Money i is di to be | 
laid out in a - Purchaſe. of | 
Land, and to be ſettled on | 


A. for Life, Remainder to 


B. in Tail, Remainder to C. 


in Fee; if A. and B. bring 


a Bill for the Money, they 
ſhall not have it, becauſe of 


the Contingen 


cy to C. which | 


cannot be barred without a a | 
common Recovery ; ſecus | 
where ſuch Remainder can A t6 the Child 15 Freeman's 


be barred by a Fine only. 470 
One ſeiſed in = of the Ma- 


nors of A. and B. deviſes 


them to C, for Life, and if 
C. ſhall have Iſſue Male, 


then to ſuch Iſſue Male and 
his Heirs for ever but if C. : 
ſhall leave no Iſſue Male, the 
Manor of 4. to J. S. in Fee, 
£ and that of B. to- J. N. in 
Fee; C. ſuffers | a Recovery 
of theſe Manors, it will bar 
the contingent Eſtates limit- 


ed to J. F. and J. N 309 


In a Marriage Settlement the 
Husband was made Tenant 
for Ninety-nine Years, if he 


| fo long lived, Remainder to | 
_ Truſtees during the Life of 


the Husband, Oc. Remainder 


to the firſt, Ge. Son by the | 
Marriage in Tail Male. Re- | 


mainder to the firſt, c. Son 
by any other Wife, "nw 


. 


there are no other Sons by a 
ſubſequent Marriage, the 


of the Family, Equity will 
decree the Ae 


mir in a r 1 94 


_ Releaſe, | . 


5 : 7 
* 


Releaſe. 85 
No Reaſon to ſet alide Pl Re- 


if 1 of bis Right, or 


ſame was concealed 
due Fig. 259, 548 


releaſing hit Orphanage Part, 


des under Tit. London, | 


If the ; (yn had 


Bent. Sad con- 


troverted between the Heir 
an 67h under Heir. ' i 


Lefſoridies on Miohorlmai Day, 
"os before Sun ſet ;/ the Heir 


ö 

5 

| + 

| 14 . 2 51 e 2511 
| 

| 


(thr 'ſhall have the Rent. 197 


[Ons "If the Leſſor had died 
after Sun ſet, d n 


paid the 


Midnight. 1 


Rent on the Day, the Pay- 
ment had been good, tho the 
Leſſor had died before Sun 
ſet; but the Executors to ac- 


ibid, 


| ware tamen 40 on 07 
Where Leſſor [reſerves a Rent, 


der over; a Son is born and 


and dies on the Rent Day 
10 H about 


ain 


Truſt for preſerving contin- 
gent Remainders deſcends to 
an Infant; if for the Benefit 


ruſtee to 


A Will cannot. operate as. a. 


leaſe becauſe the Party re- 
leasing had a Right; 1 


or Jointreſs, not the Execu- 


count for this to the Jointreſs. 


7 r 3 . — 


A TAI E of the « Principal Matters 


ate tt Ma. Ae 


about 0 at tog if the | 
Leaſe muſt determine by his 
Death, the Rent, rather than 
be loſt, ſhall go to his Exe- 
. cutors; ſecus if the Leaſe is 
to have a Continuance. 
Page 180 
Tenant for Life leaſes for 
Years, rendring Rent half- | 
yearly, and dies in the mid- | On 
dle of the Half. Vear; Equity 
will not apportion the = 
as to Time, | 
Vide autem 11 Geo. 2. by lich 
Rent is apportioned in Point 
of Time. : 
J. S. Leſſee of Land to him 
and his Heirs for three Lives, 
aſſigns the Whole Eſtate, re- 
ſerving a Rent to him by 
his Execytors, and dies; his 
Executors, and not his Heirs, 
are entitled to the Rent. 
555 


Ess Furs Rent. 0% 
patestbes af Fee Farm Adis 


have the ſame Power of Di- | 


fireſs as the King had, and 


ſo may diſtrain on other | 


Lands of the Tenant, though 
not ſubje& to the Rent, but 
not on: ſuch other Lands as 

are let out by the Tenant, 

or extended. O. If they 


may diſtrain on other Lands | 


ol the We under Seque- 
er . 306, 907. 


: 
+ ; 
* 
7 * 
. er 


Nika. 


| An Owner of a Quit-Rent 
aught to pay. Taxes in Bro- 


Land pays; but if the Mat. t- 
ter has been examined by 
the Commiſſioners of the 
Land- Tax, this Court will 
not rr 1 328 


| 4" | 1 


| Rehearing. 


pe Plaintiff 's Petition to 
oy the "Cauſe is open 
with: reſpect to him as to 
thoſe Parts only complained 
of in the Potition; whereas 
the Defendant is at Liberty 
to 2 againſt EY Part 


os it. 4 7 3040-31 300 | 
| Revocation. | ö 

Revocation of a Tall, ſee onde 
Tit. ill. T4 90 


J 


An ee by Deed of 
particular Annuities to be 
paid out of an Office, is in its 
Nature revocable. 101 
of two voluntary Sottlenzents, 
if the firſt is made without a 
Power of Revocation againſt 

the. Intent of the Party, the 
A- B — 4 


„ 0 _— 


| Satlaratfon. 10 


I what Co 27 4 Leer ol 
be 4 Sativfaftion, ſee under 
Tn. Legacy, e 


"1433 * 


|Ovecorenant to —— 


620 l. and inteſtate, 
her Share . more; 


portion only to what the 
5 N 


| this beld a Satisfaction. 324 
School 


eie in the: Fs Voruug 


School and School-Batters. 


The Spiritual Court has Tarif-| 
diction of Grammar Schools; 
but in Caſe of a Libel for | 
teaching School generally, 
without Licence, if it does 
not appear what School, the 
Temporal Courts will grant 
a Prohibition. Page 29 

Two Schools in the ſame 
Town, one a Free School 
and the other a Charity 
School for 


A. deviſes 5 004. to the Cha- 


rity School, though both be | 


_ Charity 


Schools, yet only 


14 


Boys and Girls ; | 


the Statute not ſued and exe- 
_cuted before the Bankruptey, 
ſhall come in only pro rats, 
though there were bre in 
Fee bound by the Statute. 


Vage 92 
A Truſieo confellts 6 * 


ment; this will not in E quity 
bind the Eſtate, + s 
A. | conveys an Eſtate by a 
Conveyance that is defogive, 
(as for want of Livery) and 
afterwards confeſſes a IT. 
ment; this ſhall not in E- 
quity affect the Eſtate, 299 
Mortgagee of a Ship is Wit- 
neſs to a ſecond Mortgage 
thereof; though no actual 
Proof of his knowing the 


| 


take. 


prevent ones going to Sect- 


land; but in ſuch Caſo the 


Recognizance, "Rt 9) 1% 


I 


A Statute Creditor af J. A. if 4 


that for Boys and Girls ſhall | 


* 
| Scotland. 1 
| 42 iagaine le to. 


Contents, yet fince the Pre- 
*ſumption is, that he might 
* 45 them, this ſhall 
Mortgages of a Ship by U Deed 
intruſts the Mortgagor with 
the original Bill of Sale; who 
indorſes thereon ſubſequent 


Condition of tho \Recdggi- | Mortgages or Bills of Sale of 
rande Dun de — | | ſeveral Parts of the Ship, und 
w 263 the Mortgagee acquieſees; 
Since the AQ of Unten, Scorch this is Evidence of an Aſſent 
| Peer made an E Peer itt ſueh Mortgagee, and ſhall 
cannot by Virtue thereof ſit | him. ibid. 
and vote in Parliament. 582 | One 8 to leave his Wife 
In Scotland the Trials and Pro- — within three Months 
ſecutions for Tteaſons are by after his Death, cannot be 
the late Statute of Union the | inſoroed in Equity to amend 
nnd as in . ans 7 7 the Security. 460 
Moto ts a Trader, ſciſed in Bee of 
| 2 Ä Tae ment to 
„ 1 
Statue auß 


more chan bis —_— 


J. 8. becomes Bankrupt, and 


with TE 
the 


1 — — — _ = 
. 
. ˙!T en Iwo ee PEO > EY Ae nn GD ERS ——̃ ——— —— —U 4 


A TABLE of the Principal. Matters 


the Bankrupt, Whether he | 


may not extend the Land 


in C. the Purchaſer's Hands. | 


Page 737 | N 
| Upon a Settlement J. is made 


So if 4. the Trader had given 
Judgment to B. and having 
articled for a valuable Con- 
ſideration to ſell to C. had 
become a Bankrupt, the 


Judgment ſhould have bound | 
the Land in the Hands of 
C. but whatever Money the 
5 tions; A. does ſuffer a Reco- 


Purchaſer had been to pay 


to the Bankrupt ſhould! have | 
been liable to the Bankrupt: | 
4) 12212800 | : 


+ 


1 — PRs 


Sequeſtration. See under 


Tit. Pꝛoteſs. 


Sheriff, PY 


Debt againſt the Sheriff for an 


Eſcape of one in Execu- 


tion on an Outlawry after | 
Judgment, may: be brought | 
either in the tam quam, or 
at the Suit of the Party 
ene en on; 687 


the judgment; ſecus of a 
| Mortgage, or if the Conſi- 


Solititoꝛ. See Attozney. 


A Bill in Equity will not lie | 


for a Specific Performance of 
an Agreement to transfer 


1 


' Specific Perkozmance, eh 
to be decreed and when not, 
ſee under Tit. Agreement. 

r en APETOLNN be #21 4 10 


| Specific Deviſe or Legacy, 


See Legacies. 
2 mn 


PRESS » 
Cc = nnn —— 


[- 


Specific Lien, of not · 


Tenant for Life, Remainder 

to the Heirs of his Body by 
his Wife; and in the · fame 
Deed A. covenants not to 
ſuffer a Recovery, but that 
the Lands 'ſhall be enjoyed 
according to theſe Limita- 


very, and deviſes the Lands; 
the Covenant good to bind 
the Aſſets, but 4. being Te- 
nant in Tail, and as ſuch 
having Power to ſufler a 
Recovery, the Lands deviſed 
- ſhall not be affected. Page 


104 


One agrees for a valuable Con- 


ſideration to convey Lande 


to F. S. and afterwards con- 
fell 


a Judgment to J. N. 
if the Conſideration Money 
paid by J. S. be any ways 
adequate to the Value of 


the Lands, it binds the Lands 


in Equity, and ſhall: defeat 


A. furrenders a Copyhold by 

way of Sale or Mortgage, 
but the Surrender is not pre- 
ſented, and 4. becomes a 
Bankrupt; this will bind the 


Eſtate in Equity. — 280 


to ſettle certain Lands on his 
; Wife for Life, and afterwards 
deviſes theſe Lands for Pay- 
ment of Debts, . the Cove- 
nant is a ſpecific Lien on the 
HP Lands; 


— — 


bing n 


contained i in the Fi I Rs T Vo! LUME. 


Lands; — of a Chips 
to ſettle Lands of the Value 


of 601, per Annum, without 


mentioning any 
Cer tain. 


Lands in 
Vage 49 
ö 


Spiritual Court, 


The Spiritual Court bas Jarif- 
diction of Grammar Schools; 
but in Caſe of a Libel for 
teaching School generally, 
without Licence, if it does 


not appear what School, the 


Temporal Courts will grant 
a Prohibition. 29 


A Mandamus lies to the Spi- 
ritual "Court to dire& them 
to do Right, as a Prohibi- 
tion does to ſtop chem ory | 
doing Wrong. 


An Injunction upon an Attack N Ly, 5 ge „tnt 
ment or Dedimns, c. does _ 
not _— to ſtay Proceed- Spend. Seo Ti, ua 
ings in the Spiritual Court rety. 
without ſpecial. Order. . BS Su 8 wan. 
An Executot proves a Will of Sur vivos. Ws we 
a perſonal Eſtate, whetein ' (EY es Jointenants, I 
one of the Legacies is forged; | e of N 
the Spiritual Court having a 1 N 6h (a ore ee 
proper Juriſdiction of this Davies; 5 A 
— the Executor 1 hr a C. 5 
without Remedy i in — 1 3 e 13: pag 
4 45 ul ob a Quit-Rent 
The Spiritual Court has: no 00 to pay Taxes in 


Power to make a Tranſla- 
tion of a Wil. 


The Spiritual Chas: cannot | 


compel a Diſtribution! of tie 
undiſpoſed Surplus of a per- 
ſonal Eltate,/ and why. 549 | 


The Spiritual Court has Power | 
to determine concerning! the 


Right of Proxies or n. 
rations. | 


0 N 


3527 


Where a Thing is dame by 

Quſtom in the Spiritual 
Court, it muſt be intended 
\ according to their Law, by 
which ' forty Years make a 
CL or ptr Page 


bot] 


* „ @& 


of " 
N 


Statutes.” 1 


Whether A Proamble of a an AQ 
of Parliament be proper to 


explain the * Words 
in the nan 377 320 


—— 


Sos * —. I See Li 
mitatian. 


Statute 1 5 EW Per- 


 Jaries. Vide under A ir. 
[Pr | 1 1 75 


4+ 1 


roportion to 15 the Land | 

ines but if the Matter has 
bela examined by the Com- 
miſſioners of the Land- Tax, 
this Coutt will not re- ex. 


ani t. 11 e 6 IG 14 28 
bo M att en ae 
Tenants in Common. 5 S.. 
Jointenants. 24 4; wy 
101 Term 


rr 


A Tas LE 2 the Principal Matters 


Term fo? Years and attendant 
on the Inheritance. See Li- 


mitation of Term for Tears | 


under n for Tears. 


Cern and Uacation, | 


In aten one may re- 


ſort to the Chancery for a 


Prohibition returnable into 


B. R. or G B. Page 435 476 
Though the next Day after the 


. laſt.. Day of the Term be | 


not in Strictneſs Part of the 
Term, and therefore no Mo- 
tion can then be made on 
the Petty-Bag's Side in Chan- 
cery, yet as to other Pur- | 
poſes it is Part of the Term; 
- for which -Reaſoh a Motion 
made at that Time t diſ- 


miſs a Bill for want of Pro- 
ſecution, bn a Certificate 


that there had been no Pro- 


ſecution within thres Terins, 


of which the laſt Tom was 
. one, was denied. 522 


tinued three Days, and com- 
puting the third Day accord- 
ing to the Day of the Month, 
the Time'would be * 
dn e 0 e abſg- 
lute Yes this not ſo, it bei 
only a Contin} ance, of Ra 


firſt Doh, 1 N e. 


1 we 1 ve 4 
* 14 


I { Teave, - 
5 


Captain of a Ship dies leaning. 
Money on Board, the Mate 
becomes Captain and im- 
proves the Money in Trade; 


# * | 


he ſhall, on —— bas 
him for his Care in the Ma- 
nagement of ſuch Money, 
account for the Profits, and 
not for the Intereſt only. 
Page 140 
A Bond or Promiſe to reſtrain 
one's ſelf from trading in a 
particular Place, if upon a 
rea ſonable Confideration, is 
good; ſecuſ if it be not given 
on a reaſonable Conſidera- 
tion, or to reſtrain a | Man 
from trading ut all. i: 181 


Trees. See ate, fl 
Rang 1 
| 27 


"Triad: and new cu. 


Bill dle. bo: perpetuate - Tell. 
-mony before Frial, on Affi- 
— Aer annexed that the Plain- 
tiffs Witneſſes are inſirm 
and unable to travel, 117 

Where the Jury bring in their | 
| | Verdi&- contrary! to the Di- 

rection of the Court, a new 


So where the laſt Seal con- Trial may be granted even 


after a Trial at Bar. 212 
In Proſecutions of the Crown, 
though ſince the late Statute 
of 4 5 Anne, cap. 16. the 
Vienire faciat which was a- 
warded de Vicineto, (and not 
de Cbrpore Coimiranitiy held 
good. 6 Jak OF 49 203 
On a Scire facias' to repeal a 
| »Chartory/ the Defen "ſhall 
not have a new Trial with- 
opt paying Coſts, - | 224 
In caſe . of a cult Eſtate deviſed 
to be ſold, or deviſed to J. &. 
if the Will be diſputed, Equi- 


* after two Trialvi in "its 
gar 


—_— 


. 
1 
* 
© , 
+ 
* 
o 


3 


contained. in the Fer VoLUME. 


vour, will grant a al 
Injunction. Page 671 


So after ſeveral Trials in Eject- 


ment, and Verdicts in all in 
Favour of the Will, Equity, 
on a Bill of Peace, will grant 
a Wü e 100 


Ctutt and cue. 


Where a Purchaſe i is direfted t. to 
be made, and the Land ſet- 
tled on 4. in Tail, with Re- 
mainder over; the Court 
ought not to decyce the Mo- 


ney to be paid to 4. but a | 


Settlement to be made and 
the Truſt executed, that ſo 
the Remainder- man may 


| have the | Benefit! of the 
2 of Tenant in Tail's 


dying before his having ſub 
fered 4 Common Sy. 
> 35 91 
Bare Artieles, or. only . Deed 
executed by Cuff que Truft 
in Tail, ſeems . * ſuffi 
cient to bar tho Intail. ibid. 
Truſt- Eſtates are to be g- 
verned by the ſame Rules 
as legal © wake 4 {1523,+KOG 
One deviſes. Lad far Pay- 
ment of Debts, and then 4 
A. for Life, with Power to 
make Leaſes, c. Remain- | 
der to the Heirs Male of the 
Body of | 4. though 
but the Deviſe of a Pruſt 
and executory, and expreſſed 


to be to 4. for Life, yet it 


is an Eſtate - tail in A. barra- 
ble by a Fine; ſecus in caſe 


of Marriage Articles to ſet- 


tle Lands in that Manner. 


this be 


A. a Freeman of Zona pur- 
chaſes Lands in the Name of 
B. but no Truſt declated, 4. 
dies, and B. gives a Decla- 
ration of Truſt ; this good 

_ "againſt the Cuſtotn. 321 

Evidence of a Truſt, wilkre 
an Eſtate is purchaſed i in an- 
other's Name. hid. 

A. is a Fruſtee for B. as to an 

Ettate, and lays out Money 

in Relation thereto, after 

which B. aſſigns the Truſt 


Conveyance of the Eſtate; 
Ci. ſhall have no 9 
until 4. is paid all the 
ney by him expended or 

in relation to the Premilfee 


ſhall be only u Truſtee. Je 
7 Tit. Execiſtoꝛ. 5 | 


. 88 a: nd Conftruttion. 
Father buys PY Eſtate in the 


Name of a ybunger Son 
and of a Truſtee, it ſhall be 


"fo though à Reverfion be 
(ſettled on the EE Son 
e on other's 
Death, or though the Fa- 
ther jeovived the Profits; pto- 
-: vided; it was done only as 


1425 290 


Guatdian, and during the 
Sons Minority. e 
Keen it the Father received 
the Profits after the Child's 
coming 


One who is a bare Truſtee, | is 
a good Witneſs to prove the 
Execution of a Deed to him: 


_ felf, Page 290 


to C. who brings a Bill for a 


„ WE 6, ET - 0 
In bhi | cape 1855 Deer 
* 


| Riſuking ”Y ac 7 "oft 15 


taken as an Advancement; 


| Rr, 


" TAaBL E of - the Farce, Matters 


coming of Age, and 5 
of Diſcretion to claim his 
Right. Page 608 
The Statute of Frauds and 
Perjuries, which ſays that all 


Conveyances, where ''ruſts 
or Confidences ſhall ariſe 


or reſult by Implication, of | 


Law, ſhall be as if that Act 
had never been, muſt relate 
to equitable Intereſts, and 
not to an Uſe, which is a 
legal Eſtate. 112, 113 
AT 
cation or Conſtruction may 
be rebutted by rl Evi- 
dend, 4 LENS 
One deviſes Lands to his Exc- 
cutors (who are no Rela- 
tions) to ſell for the beſt 
Price, and to pay his Debts, 
Legacies and Funerals, ſo 
far as the ſame will extend, 
giving Legacies to his Heir 
at Law, and 100 J. to the 
Children of one of his Exe- 
cutors, but nothing to the 
Executors themſelves ; de- 
creed that the Executors 
were but Truſtees for the 
Heir at Law after Debts and 
Legacies paid. 390 
A Grandmother buys an An- 
nuity in the 14 J. A Cnt. 
Lottery for 100 J. in the 
Grandchild's Name the 
Child's Father gives the 
Grandmother a Bond to re- 
pay the . 1901. if the Child 


dies before the Grandmo- | 
ther, who receives the In- 


come and kee 


s the Tally, 
the Gra debild . 


ee G07 


» 
8 — - 


ruſt reſulting by Impli- i 


» 


making no 
Claim; this no Tenn for the | 


E ruff for raif ing Perriens bad 
Payment of Debts. 25 al- 
fo under. Tit. Mill. * 


A Truſt-Term is raiſed to pay 
all Debts. equally; and the 
Party dies indebted by Bond 
and Simple Contract; the 
Bond- Creditors may be paid 
Part of their Debts out of 
the perſonal Eſtate, and ſhall 
_ nevertheleſs come in upon 


mainder equally 'with the 
Simple Contra Creditors, 
age 228 
Where a Truſt i is raiſed to pay 
Debts, this fs like à Mort- 
gage, and the Simple Con- 
tract 2 01 N pe In- 
tereſt. 
where oral is a Power to 
charge Lands for Portions for 
younger Children living at 
their Father's, Death, a Poſt 
humous Child is prom the 
Power. . 45 


Where the Truſt of s a Tem was 


to raiſe Portions out of Rents 


| and Profits, to be paid as ſoon 


as convenientiy might be; by 
Virtue of the Word Profits 
the Truſtees were held to be 
impowered to ſell or mort- 
gage ; ſecus if ſaid annual 
Profits. 415 
One deviſes Lands to his Wife 
for Life, and after het Death 
to his Son in Fee, upon Con- 
dition to pay his Daughter 
Io within a Tear after 


the Death of J. S. provided, 


if the Money be not paid, 
the Daughter may enter and 
receive the Profits till Pay- 

ment 


the Truſt-Term for the Re- 


229 


id. 


contained in the Fiksr VoLuns. 


8 


he. Ma th 


* ment; Fe S. dies liviog the | 


Wife; the Daughter ſhall. 
have the 1000 J. during the 
Life of the Mother, and in 
Default of Payment, Equity 
will decree a Sale of the Ro- 
verſion. Page 478 
Where a Truſt was e for 
a Proviſion for Daughters to 
"p born, this 4 7 1eld to 
extend to Dau ghters then 
born. ; "436 
One deviſes his Lands for Pay- 


ment of his Debts ; Bond and | 
Simple Contra& Debts ſhall 


be paid equally; but if he 
only charges his Lands with 
the Payment of his Debts, 
ſo that the Lands deſcend | On 
| ſubje& to the Debts, the 
Bonds ſhall be preferred to 
the ane Contra 1 


But if the Heir ſells the 1932 


; before any Action brought, 
| 4 both to be paid equal- 
2 431] 

One deviſes all his real Eftare | 

"ny pay Debts, having Part | 
| l and Part Copyhold, 
and dies without having far- 

W the . Nagle, to] 

the Uſe of his ; regu- 

larly io Copyhold all not 
paſs. without being men- 
tioned, and if mentioned, 

Equity will on Behalf of | 

Conn ſupply the Want] Th 

of a Surrender; but if the 

Freehold Eſtate be not ſuffi- 

cient to 1 Debts, the | 
Copybold, bei 


ſhall be liable. 443 
A Term was created for taiſin 8 
Daughters 
* after 


ing real Eſtate, | 


| of twenty-one, or Marriage, 


Portions com- 


the cath of 8 


the Father and Kher © 
on Truſt to raiſe the Portions 
from and after the Com- 
mencement of the Term; 
Father dies leaving a Daugh- 
ter; decreed the Portion was 


ring the Life of the Mother. 

| Page 448 
Baron gives Feme be Foul 
Diſtemper, 4. lends the Wife 

5 got to pay the Doctor for 


Lands for the Payment 10 
his Debts; this 30 J. is 

Debt of the Husband's, and 
A. a Creditor in the Doc- 
1 n 482 
deviſes Lands to dis 
bs ng until his Debts 
paid, the Remainder over, 
the E 


1 5 a3 


Profits; they ſhall hold only 
until they might have paid 
the Debts by the Produce, 
aſter which the Lands are 
to be diſcharged, and the Ex- 
ecutors FOX to be liable. 


One borrows Money during his 
* Infancy, and applies it to tho 
buying of Neeciſaries; after- 


_ deviſes his Lands for the 
55 199542 of bis Debts; this 
Debt conttacted during In- 
fancy is within the Truſt. 558 
75 uſt of a Term was to 

W 5 Portions for Daughters 
by Sale or Mortgage, Rents, 
Iſſues or Profits, and to be 
paid at the Daughters Ages 


if after fourteen, or under, 
ik with Conſent of the Mo- 


ro * b Cs l ving 


her Cure; Baron deviſes 


xecutors miſapply the 


518 


© wards coming of Age, he 


. the Mother i lea- 


Rr 


| veſted, but not raiſable du- - 


—— 


of 2 E "of the Primipal' Maxtere 


ving four Daughters; the | 
eldeſt aftcr the Age of four- | 
teen married, and with her | 
Husband brought a Bill for 


Portion in 


the raiſing of her P 
the Life · time of the Father; 
Court decreed a Säalè of the 


Reverſionary Term for the | 


raifin 8 wepfol⸗ * 77 


Ti ifs *r PROPER c. | 


gent Remainders. e 


Truſtees for preſetving 8. codtth- | 


oor. Remainders join in a 
r one before the Birth 

a Son; this is a * of 
Text againſt which Equi) 


will relieve. 128 


Truſtees for 5 forvink corithn- 


gent Remainders i in a volun- 
tary Settlement, 8% to 
join in a Sale for ayment 
of Debts. 358 
A Settlement was made by a 
third Perſon to the Uſe of 
the Hasband for Niriety-riihe | 


ees during his Life, 
Remainder to tt Wile for 
| Life, Remainder to the firſt, 
| 5 . Son of, the Marriage, 
Remain er o the Heirs of 
the Body of the Husbadd, 
| Kaas oy tothe ris h Utirs 
of the Husband; there was 
no Iſlue of the Marriage, an 
the Truſtecs joined in cutti 8 
off the Remainders; ; yer 
Court refuſed to puni dem 
at the Suit of a remote 55 
mainder· man. 
3 ſettles Lands to the us of | 
himſelf 3 142 Lears, fk 1 
; Os ong live, R 


= Remainder to Tru- 


4 
4 


; 
| 
, 
' 


mainder over; 


»» 


3. gent Remainders deſcends to 
an Infant; if for the Benefit 


ae in a NY; „ 1 * 


the Whole, each in 
" bet Mey vily of the Mort- 
aße dle ney; to be Ow 


maindet to Ttuſkees . 
his Life, c. Remainder to 
the Heits of his Body, Re- 
mainder to A. in Fee; J4. 
| has two Sons, and he, the 
Truſtees and the eldeft Son, 
join in a Mortgage Feoff. 
ment; the” eldeſt? Son dies 
5 without Iffue; the ſecond Son, 
during the Life of the Fa- 
ther, has io Pretente to Tet 
aſide the Mortgage, though 
this ſeems a Bread Ag Moog 


in the woe oF 
In a Marriage ettlement A f. 
Husband is made Tenant for 
Ninety-nine Years, if he ſo 
long live, Reimaindet to 
Truſtees during the 'Life of 
the Husband, -Remainidet to 
the firſt, Cc. Son of tue Mar- 
tiage ia Tail Male, Re- 
mainder to the iſt, Gc. Son | 
by atiy other Wife, 
u Son is bbrn 
and of Age, the Wife dead, 
and there are no other Sons 
| I. a ſeeond Marriage, the 
TFruſt for reſetying cohitin- 


ok the Family, 


i vity will 
deere the In aut 


ruſtee to 


Trufer, 775 a 12 be 
c Har Ed Ac 
| wht 2 Mlowatte t e 


Tivo Trultees * a Mot 
08 in an Affignitient the 
om, pad in a Receipt for 


a 


— — — 


contained i in the Fix IY Vouu ME. 


al only for e mom re-“ 


ſpectively receive. Page 81, 
241 


Otherwiſe 9 Executors} Join | hy 


in Sales, there being no Ne 
ceſfity for their ſo doing. 83 


** 8 TRI. * „ 


p + 1 * P 5 ® * 
* 5 - 
. . . 
- Wa 2 1 b _ 
L : * 8 2 7 0 
” - #4 . 
= 
„ 
TS +; 200061 mY 


was to 8 Lands, 


2 of a Ship dies leaving - (without; mentioning, .qny 
Money on — 2 * 4 Lands r On By 
>ecome tain m- ien t i 
— — he tall, | | = 40 came in as a 
on Allowance made to him Creditor in general, and to be 


for his Care of the Manage- 
ment of ſuch Money, ac+ 
count for the, covey ; 4 


1 ? 1 wh 1 & ; | ** a p* ; 


Where. an Lge an, out 


Money, though without the 


Indemnity of a Decree, upon 


a real Secutity, which there 
was no Reaſon. then ta ſu-- 
ſpect; but afterwards ſuch 1 


Sescuri ves bad, he is 
not r for the Lots, 


: entitled to what the Maſter 


mould value her Eſtate for 
Life at, but ſne to barg the 


Eſtate for Life. Page 429 
Tenant for Life, Remainder to 
the firſt Son in Tail, Re- 
maindet to the Father in 
Fee; Fathers lotereſt valued 
but at one Third, and the 


|| Eſtate-tail of the Son (tho 


75 * N ne" youre! TW ds. 


any more than he would | {A % 330 
have been entitled o the. x 
Profit hadit 1 7 dank: bags. (5 wad Tir 
Cc 144 1 . {Uvits. - 

10% Truſt Monayitibing . | 


Form af Marriage Settle- 
ments, is employed in buy- 


greed to be laid out in Lande 
and ſettled an the common 13 


* 3 ITS . F. 2 7 41 1 i 


ae. 


4 


ing Sourh-Sea Stock, and im. 


RY to 30, O00 J.; as the | A v 


ruſt would have ſuffered | 


by the Fall, fo ſhall it have 
W —— made go 
Stock. 648 | at of Equity again 
Coons 14 fleas: 1 2 awe, Wbere js LT 4 
1% . 25 " 358 


well as the Valuation of her 


a. gun 


; eee 


4 TABLE of the 


Principal Matters 


A Freoman of London lens a 
Note, by which he owns 
bimſelf indebted in 5000 J. 
to his Brother and Heir, but 
the Brother knows nothing of | 
it; the Freeman keeps this 

Note always in his own Cu- 
ſtody, and on his Death it is 
found among his Papers; ad- 
judged a void Note, and as 

2 Matter intended and not 
perfected. 4 Pag. 204 

Truſtees to preſerve contingent 
Remainders in a voluntary 


Settlement deereed to join | 
in a Sale for Payment of | 
358] 


4. makes a voluntary Settle- | 


ment on her Nephew, keep- 18 


ing the Deed in her Power, 
in which Settlement there i Is | 
no Power of Revocation ; 
afterwards one ſecretly. and 
by Fraud, on Behalf of the 
Nephew, gets an atteſted 
Copy of this Settlement, and 
then the Party who made 
the Settlement burns it, and 
ſettles the Premiſſes on an- 
other Nephew, delivering to 

him the ſecond Settlement; 
the firſt Nephew's Bill to 
eſtabliſh the Copy of the firſt, 
Settlement diſmiſſed with 
Coſts, and the atteſted Copy 
ordered to be delivered up to 
the ſecond Nephew 7 for tho 
of two voluntary Settlements 
tte firſt ſhall take Place, yet 
this is not ſo where any 
Fraud has been uſed in gain- 
a 05 the firſt Settlement, or a 


Fenz 
| Gr if ch 


firſt was made abſol ute 
againſt the Intention of the 

* P arty. Et: | 
I 


- Wafte, 


on f a Manor may 
bring a Bill for an Ac- 
count of Oar dug, or I im- 
ber cut, by the Defendant's 
Teſtator; otherwiſe of plow- 
ing up Meadow or — 
Paſture, or ſuch Forts which 
die with tho Perſon. Page 306 
Leſſee for Years, ſans Waſte, 
' Remainder in Fee to a Bi- 
| ſhop; Leſſee, enjoined from 
digging the Ground for Brick. 


One in 2 of "Mar 
riage ſettles an Houſe to the 
_ uſe of himſelf; ſans: W aſte, 
- Remainder. to his firſt, Oc. 
1 een Tenant for Life 
| ſhall, not pull down the 
Houſe. ii 528 
Hard that Leſſee for Yeers 


| -- Houſe when he 


581 þ 


ſans Waſte, ſhould enjoy the 
Trees or Materials of the 
ld itdown, 
the Intention of that Clauſe 
- only: being that the Leſſee 
for Years ſhould be as free 
from Waſte as the was be- 
eee | 
bog FS M76. 300 


Aba 


# 4 a 1 * 
* 4 # : * Ky 1 7 * 
a 1 $338 


can And „ eee See 
n Expoſition of- os. 


* far ae, Proof may be 
admitted to explain a Will f 
perſonal Eſtate. See Tit. 
Evidence. 


There is a Difference een 


Wills and Conveyanees at 
Law 


— 


contained in the FiRs'T VoLuns.. 


1 as to their Conftradtivn, | 
and why. 
A Will cannot operate as a Re- | 
leaſe. 85 
Though a Will cannot wan 
or take any Effect until the 
Teſtator's Death, yet it is 
inchoate, though not con- 
ſummate, from the Execu- 
tion of it, and to many Pur- 
poſes in Law relates to the 
Time of the making. 
Deviſe of a perſonal Eſtate to 
a Feme Covert for her ſe- 
rate Uſe, without naming 
ruſtees; Quere, whether 
good to bar the * 


A Will of Land may be Pos} þ 
at Law, as being well exe- 
cuted, and yet ill in Equity, 
as if obtained by. Fraud. 288 


| 


One being on Shipboard, and 


entitled to Part of a con- 
ſiderable Leaſehold Eſtate by 
the Death of bis Father, 
which he did not know he 
had a Right to, made his 
Will at Sea, and deviſed to 
bis Mother, if living, his 
Rings, making 4. his Exe- | 
cutor, to whom he 
ed his red Box, and a Things 
not before bequeathed; this 
held not to paſs the Leaſe- 
hold Intereſt, or what the 
Teſtator did not know he 
was entitled to, but to be 
reſtrained to Things ejaſdem 
generis. 302 


One deviſes the Surplus of his | 


perſonal Eſtate to his Rela- 
tions; only ſuch ſhall take 
who are capable of taking 
within the Statute of Diſtri- 
bution, 327] 


Page 20 


| 


22 — 


ueath-- 


One deviſes the Surplus of his 
Eſtate to his poor Relations, 
how conſtrued, & & Qnere. 

Page 327 


| One deviſed the Surplus of his 


perſonal Eſtate to his Chil- 
dren. and Grandchildren ; a 
Grandchild in Pentre ſa 
mere at thc Tanger s Death 
ſhall not take; cut had it 
been to the Children and 

Grandchildren living — _ 

Death. 

And ſuch Children and Grand- 
children ſhall take per capi - 
ta, not by way of N 
tation. 43 

Deviſe to 4. and bis: Heirs, 
Remainder to B. and his 

Iſſue, Remainder to the Heirs 

5 of A. 8 A. dies without Iſſue 

in the Life of the Teſtator, 

Z. dies in the Life of the 

Teſtator, leaving Iſſue, who 

is alſo the Heir of A. the 


Iſſue ſhall not take an Eſtate- 
tail as Iſſue of D. nor the 


3 in Fee as Heir of 


Delite to * 15 Life, ke 
mainder to B. for Life, Re- 
mainder to the rig ht Heirs of 
A. A. dies in 1— Teſtator's 
Life- time; his right Heirs 


| ſhall never take. 399 
Where a real Eſtate is by a Will 
charged with the ies 


above mentioned, this will 
not extend to the 0 
in the Codicil; ſecus if the 
Lands were charged with 
the Payment of the Lega- 
cies generally. 4123 
Where a Will was wrote blind- 
N hardly legible, and 


* - 
1 , * * * 


e in Figures, tho 
o L. Court 


— - — 3 — —— one oo 


— 
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err 


4 — N Gs ok 


© gacies were, with Directions | 
that he ſhould be aſſiſted by | 


ſuch as 8 the Art "28 
* in g rt; if he 
In Caſe of a Will where the | - 

Remainder is deviſed n Con- : 


of Writing. Page 425 


 tingency,” the Reverſion in 
Fee * in Abey 


= her „ — 516 

a Wi M. is to 
als ö Will Money the 
bod og; Deed ſhall ap- 
point, and the Teſtator after- 
* makes a Deed of Ap- 


rring to the Will ſhall be 
| held as Part thereof. 530 
Dive 
a real Eſtate and the Deviſe 
of a perſonal Eſtate; as if 1 
_ deviſe all my real and per- 
ſonal Eſtate; and afterwards 
purchaſe more of each Kind; 
only the perſonal Eſtate that 
is Plrehafed afterwards ſhall 


ance in 
the mean while, but deſponds | 


dintment; this Deed re- 


betwixt a Deviſe of | 


„ 15 17 


* of 
: , 2 S 2 
* 1 of 4 * * N 5 » 
/ 7 robate. A * + 4 


An Executor groves a Will of | 
perſonal Eſtate mow 


in Equity, but ought 
e the Will, with 


N and r 377 


: 85 105 the ; 
the — — 2 Remedy 


A Will is - FTW French and 
the Probate. in Engliſb, and 
_ varies from the Original 


the Prohjes: bring as 6A 


4 


a ſpecial Reſervation to that 5 
Legacy. 95 388 


Fe is ee 
cluſive. Page 326 
An Executor cannot biihg a 
Bill without ſhewing thereby 
that he has proyed the Will 


De 
Demurrer; but it is enoug 
TOA Tae” ho:hes an 
the | Will, without 
yin ing in what Court. 7 
E an Executor brings a . 


. muſt ſhew he has-prov 
the Will; and where there 
ate Bona Notabilia in divers 
Dioceſes, if he ſhew Proof 
of the Will in the 228 
Court OR RES 
- naries, this is not 

in ſuch Caſe the Proof muſt 
de n eee ny: 
4 3 Mag 


but 


| Noncopatio 1. 
Deviſe by a Nuncupative Will 
by Tenant in Tail of Rent 
out of Land to a Charity 
wie. though the Will was 
made befors the es of 
- Frauds. | $53: Lf 


will ed the An. 
eb 


Deviſe. a Charit he 
— Tit Cha Wa 


1 


"4 * * - 
* 2 4 
* ” 
a vo 
| 7” 
* 


; 0 


4 deviſed Lids. to roſters 1 the 
and their Heirz in Truſt that | tieles. 
de Profits ſhould be equally | See al. 
divided between his Wife and 
Daughter (the Heir of the 
Teſtator) during the Wite's | - 
and after her Death to any 95 bis Children ; this 


be een the ſamo to the | 


Common between the Mo- | 
ther and Daughter, and that 


6 the Daughter's Death her 
y. did not reſult to the | | 
| Har, ut was an Iatereſt in 


Nature of 1 Tenangy 2 
autre gie, which by the Sta- 
tute of 0 an ries 


belonged a0. the Daug — 
Adminiſtratrix. 


No Efate ried ef 
tion in a Will can Gel roy 


an expreſs Eſtate; ag Where 
a Deviſe was to 4. for Li 


Remainder to his firſt 72 | 


and ſo to every other Son 
in Tail Male, and for mant 
of Ie Male f A, Re 
mainder over; this gave no 


ere 2 A. by impyce- |; | 
2M 54 
Ons e deiſ Lapds for the Pay- | 


bis Debts, and then 


to 4. for HA with Pager || Baa be one, | 


. in a Grant. 
Devi ſe of Lands to a 9 wad 


* 


afterwards to yo 


Wm ie Far 


1 to a Lark i 
© 3 . the . 
ade 
fe, | * — wp wt of the Panty 
1 the 1207 NI W i 


i we 


- Limitation. to 1 


ige. . 
Vage 149 


for Life, and then to 4 
ber Diſpoſal, provided it be 


194 the Wife an Eftato for 
Uſe of the Daughter in Tail, | Life. 7:...W.. 349 
Remainder over; the Daugh- One Lough 1 bis reehold 
ter died before the Mother | . Ho „ Fo pr 
without Iſſus and inteſtate ; | tor Leaſe old. Hoyſes t 
this held to be & Tenancy in | the Leaſehold” ſhall pa 


tion in Truſt to 8 the 


, From 8 t Teſtator's 
1 4 A. 25 Life, and ſo 


55 his firſt Son for x Life, ap and 


Life, 4 
with the 
this tend- 
y. will pot 


that a N 


FA 


like Limitations | 


dmit, - 


Tenapts as on is. 3 
born muſt 


Whew, ane deviſes is 


for! N e 


> ie, S 


Deviſe to = * 8 


, 1 
P * * * — 
8 2 8 2 
L 
4 
5 PS. 3. 
Ce I a demand r 


4 TABLE E of ' the Principal Matters 


Fut if be FO es his 


Lands with the Payment of 
his Debts, ſo that they de- 
ſcend ſubject to the Debts, the 
Bonds ſhall be preferred to 
the Simple Contract Debts. 
Page 430 
But if the Heir ſells the Land 
before Action brought, then | 
both to be paid equally. 431 
One deviſes Lands to his M ife | 


for Life, and after her Death | 


to his Son in Fee, upon Con- 
dition to pay his Daughter 
1000 J. within a Year after 
the Death of Fg §. with a 
Proviſo that, if the Money 
be not paid, the Daughter 
may enter and receive the 
Profits till Payment; 7. K 
dies living the Wife; the 
Daughter ſhall have the 
1000 J. during the Life of 


the Mother, and in Default | 


of Payment, Equity will de- | 
eree a Sale of the "TS | 
7 
One deviſes his Eſtate, in — 
he leaves no Son at the Time 
of his Death, to J. S. the 
Teſtator dies leaving his 
Wife privement enfient with 
a Son; this poſthumous Son 
is a Son living at the Teſta- 
tors Death, and J. S. not 
entitled. 486 
One deviſes Lands to his youn- 
ger Sons at twenty-four, and 
in the mean Time the Rents 
and Profits of the Premiſſes 
to his eldeſt Son, and dies; 
the eldeſt Son deviſes all 
' © thoſe Rents and Profits of 
+ the Premiſſes to his younger 
Brothers, but not to = 
to them until twenty-four ; ; 


1 


1 


paid | 


the Servants an 


4 


8 
1 


only the Rents tad Poli 
accruing from the Death of 
the elde Brother ſhall paſs. 
Page 500 


5 if one poſſeſſed of a Pam 


for Years deviſes all the 
Profits thereof to J. S. only 
the Profits accruing from 
the Death of the Teſtator 
ſhall paſs. | '503 
Dorit t A. for Lite, Remain- 
der to the right Heirs * . 

wo is then living; the 
d le deſcends to the Heir 
w of the Teftator, | till 


A eh Contingeticy happens. 511 


By a Deviſe of an Houſe cum 
' pertinentiis, only the Gar- 
den and Orchard will paſs 

with it; but by a Deviſe of 

an Houſe with the Land ap- 
pertaining thereto, the Land 

_ uſually occupied bert 
will paſss. 603 

One deviſed that his Couſin 4. 
| ſhould continue to live at 

bis Houſe, and be at the 
Charge of keepi 48. it, yu | 


' Horſes which the 8 
employed in plowing the 
Ground, and ſpend the Corn 


arxiſing thereon in the Houſe; 


here the Land enjoyed with 
dhe Houſe ſhall paſs to tho 
One deviſes -an Houſe, and di- 
_ res by Will, that an An- 
nuity of 1200 J. er Aunum 
be paid to his Couſin, and 
that ſhe ſhall maintain her 
Son there; the Son chuſes to 


hall have the 1209 J. per 
Annum in the ſame Manner 


as if the Son had died. * 


go from her; ſtill the Couſin | 


* 8 A ke = 2 — 4 * SN 


— 


nn 


contaiaed i in 2 Fins E 


tn a Deviſe of Laid. to Ju, for 


Life, and if 4. die without | © 
Iſſue, then to N tho here is 3 
an expreſs Eſtate for Life to 


_ 4. yet the ſubſequent Words 
tail; but where Lands are 
| deviſed to A. fot Life, Re- 
mainder to N c. Re- 
mainder to his firſt, Sc. Son 
in Tail Male, Oc. and if 4. 
dies without Iſſue; then, Oc. 
this will not give an Eſtate- 
tail to 4. but the Words 


[without Iſſue] muſt be in- 


tended to be without ſuch 
Iſſue. * Vage 605 
One deviſes: his Eſtate to hy. 
ſtees and their Heirs, 
Truſt to convey the * 
miſſes to his Son for Life, 
Remainder to his firſt, c. 
Son in Tail Male ſucceſſive- 
ly, Remainder to his: four 
Daughters, to each one 
Fourth in Fee, and in caſe 
any of the four Daughters 
de without Iſſue, the ru. 
ſtees to convey ſyeh worth 
Part in Feę to the reſpective 
Heirs of the Perſon ſo dying; 
one of the Daughters dies 
without Iſſue, her Fourth in 
Equity belongs to . Bro- 
ther as her Heir. 606 
Two Schools in the ſame 
Town, one a Free School, and 
the other 4 Charity School 
for Boys and Girls; 4. de- 
viſes 500 J. to the Charity 
School; tho both be Cha- 


rity Schools, yet only that 


for Boys and Girls ſhall | Land without Covenant or 


take. 2 F24 Fa Meas 27 7 


will turn it into an Eſtates 
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Raus. 51 
Subſequent Marriage and} i 
ving Children [conſtrued  a- 


| Revocation of a Will. 1 | 


A Will, or Writing royolcity 

/ former Will, - muſt be 
_ ſcribed by three Witneſſes, 
but this need not be in 1 | 
i Preſence of the Teſtator. 343 
A void Will or Codicil, tho 
there be a Clauſe of revo- 
king all former Wills, will 


not however rte as a 
Revocation. 


344 
n Cancelling a former Will by 


| 


_ Miſtake, or on a Preſumption 
that a latter Will is good, 
which proves void will not 
let in the Heir. 3345 
One makes Duplioates of nis 
Will, and cancels one of the 
| Duplicates; this is a Revo- 
e or "Ws NES Will. 


346 


1 


47 | Witneſs ” a . 


A Child of a 0 075 Logtttcs 
no Witneſs to prove a Will 
relating to a perſonal Eſtate, 
by the Civil Law, by which 
Law only ſuch Will 1 de- 
terminable. „0 
One of the Witneſſes ton Will 


* 
8 * 
Ts 


is Deviſee of Part of the 


and. Quere if not a good 
- Witneſs - 


if he aliens the 


* * 1 6 3 &5 ot * 
11 + IE 25 


Warranty. 


$57 
A :Witneſs 


'provin ia Will of 


Land, ſwears t 


t he ſub- 
ſcribed 


10 M 


A TABLE of the 


Principal Matters 


| 


ſcribed it in the ſame Room, | Cauſe, allowed to 1 os 4 


and at the Teſtator's Re- 
queſt; this held good, tho“ 
not ſaid in the Teſtator's 
Preſence, Page 740 
A Witneſs to prove a Will of 
Lands ought properly to 


_ cuted in his Preſence, and 
alſo in the Preſence of the 
two other Witneſſes, and that 
they ſubſcribed in the Pre- 


ſence of the Teſtator. 741 


Wbere there is a Power to ap- 
point an Uſe of Land by 


Deed or Will, a Will at- 


teſted by two Witneſles not 
a good Appointment ; be- 
_ cauſe in ſuch Caſe by a Wil 
muſt be intended ſuch a Will 


as is proper to diſpoſe of | 


Land]; ſo though the Words 


ture of a Vill. Jai, 742 


| Witneſi. See alſo Evidence, | 


Examination and Depoli⸗ 


tions. 


Th, 1 I band to prove his Bankrupt- 
In a Suit to eſtabliſh a former | 
Will, 4. is examined by the | 


Plaintiff as a Witneſs to 
; prove the ill Practices made 
uſe of in obtaining a latter 
Will; after which, and be- 
fore the Hearing of the 
Cauſe, 4. has a Rent-Charge 
deviſed to him by the Per- 
fon claiming under the for- 
mer Will; the Depoſition of 
A. who was diſintereſted at 


the 'Time of the Examina- | 


tion, but afterwards became 


prove that the Will was exe- | 


axe, or other Writing in na- 


FF 
The ſurviving Witneſs to a 
Bond is made Executor of 
the Obligee; in an Action 
brought by him on the Bond, 

Evidence ſhall be admitted 
to prove the Plaintiffꝰ Hand. 

ws 3 , to ABS 

A Grantee, where he appears 
to be a bare Truſtee, good 

Evidence to prove the Exe- 

_ cution of a Deed to himſelf. 


Lek s 
If a Corporation would make 
Uſe of one of their own 
Members as a Witneſs, they 
muſt disfranchiſe him.. 596 
A Pariſhioner is no good Wit- 
neſs to prove a Charity given 
to the Pariſh; ſecus if only 
a Lodger, and one who does 
not pay to the Poor; but to 
be intended a Houſe-keeper, 
and to pay, unleſs the con- 
trary be made to appear. 
ne 6 


A Bankrupt's Wife cannot be 
examined againſt her Huſ- 


cy, tho ſhe may by 5 Geo. 
cap. 24. be examined touch- 
ing the Diſcovery of her Huſ- 

band's Effects. 611 


Bill to examine Witneſſes in 
perpetuam rei memoriam. 


A Bill lies to perpetuate Teſti- 
mony, (5c. before Trial, on 
Affidavit annexed that the 
Plaintiff's Witneſſes are in- 
firm and unable to travel. 

| 117 


„ 


intereſted and Plaintiff in the 
— — 


omen. 


** 


contained in the FIRST VOLUME. 


|. zance in ſuch Caſe muſt be 
0 worded. Page 263 
1 . Writs of Error. See Exxoz. 
Women incapacitated from be- 
ing Witneſſes to Wills by the Sree Fe 
Civil Law. Cre 828 


Page 11 


Moꝛds. See Expoſition of 


Words no Evidence againſt a 
Deed ſolemnly executed. 482 


rits. 


In a Proſecution of the Crown, 


though ſince the late Statute 


of 4 & 5 Ann. the Venire 
facias, which was awarded 
de Vicineto, and not de cor- 
pore Comitatiis, was held 
good on Account of the 
Number of Precedents. 223 


Uſual for the Curſitors to teſte 


Original Writs againſt Hun- 
dreds and Corporations, (Fc. 


the ſame Day they are be- | 


Ne exeat Regnum. 


A Writ of Ne exeat Regnum 
lies to prevent one's going 
to Scotland; and how the 


1 


A Bill of Revivor after a De- 
cree to Account, is in Na- 


Judgment, and not within 
the Statute of ' Limitations. 
nk 742 

An Executor bringing a Scire 
facias to revive a Decree, 
muſt ſhew he has proved the 
Will; and there being Bona 
Notabilia in divers Dioceſes, 


in the Spiritual Court of one 


good, but in ſuch Caſe the 


Proof muſt be in the Court 


of the Archbiſhop. 766 


| Superſedeas. 


| Writ of Error of a Judgment 
on a Mandamus, ſince 9 Ann. 
cap. 20. no Superſedeas to a 
emptory Mandamus. 351 
Where the Writ of Excommu- 
nicato capiendo has iſſued, 
and not actually returned 
into B. R. the Court of 
Chancery, on a plain Error 


Condition of the Recogni- | 


' appearing, may ſuperſede it. 
| 436 


FINIS 


ture of a FScire facias on a 


if he ſhews Proof of the Will. 


of the Ordinaries, this not 
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